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MISNOMER  IN  GIFT  TO  LEGATEE.  81 

MUNICIPAL  CORPORATIONS  AS  LEGATEES  OR  DEVISEES.  113 

(a)  General  rules. 

(b)  As  affected  by  charter  or  statute. 

(c)  Who  may  question. 

(d)  Illustrative  cases — bequests  sustained. 

(e)  Bequests  not  sustained. 

POWER  OF  SALE  OF  REAL  ESTATE  BY  EXECUTOR.  395 

(a)  General  rules. 

(b)  By  whom  exercised. 

(c)  Discretionary  power. 

(d)  Limitations  on  power. 

(e)  As  affected  by  continuation  or  connection  with  trusts. 

(f)  As  affecting  right  to  partition. 

(g)  When  power  of  sale  implied, 
(h)  When  not  implied. 

PROBATE. 

SIGHTS  BEFORE  PROBATE.  634 

(a)  General  rules  and  principles  at  common  law. 

(b)  Executor. 

(c)  May  appeal  or  compel  security. 

(d)  Effect  of  statute  requiring  bond  by  executor. 

(e)  Limited  to  such  as  are  passive. 

(f)  Devisee. 

(g)  Legatee. 

(h)  Action  before  probate, 
(i)    Attachment. 

RESIDUE. 

LIMITATIONS  ON  RESIDUARY  CLAUSE.  491 

(a)  Form  not  material. 

(b)  Intention  to  include  presumed. 

(c)  When  residuary  legatee  entitled  to  void  or  lapsed  bequest. 

(d)  Common  law  rule  distinguishing  devises  changed  by  statute. 

(e)  Modern  rule  in  England. 

(f)  Conflict  in  cases  as  to  presumption  of  intention. 

(g)  When  limited  to  same  kind  or  character, 
(h)  As  affected  by  ademption. 

(i)    Residue  of  a  residue, 
(j)    Illustrative  cases. 

UNDUE  INFLUENCE  BY  MISTRESS.  75 


EDITORIAL  NOTES.  xxxv 

WILL. 

SIGNING  WILL  BY   HARK.  2j8 

(a)  Mark  alone  sufficient. 

(b)  No  particular  form  of  mark. 

(c)  Hand  guided  in  making  mark. 

(d)  Explanation  of  use  of  mark  required. 


EDITORIAL  NOTES,  Vol.  V. 

CREDITORS'  REMEDY  AS  AGAINST  LAND.  & 

(a)  Rule  at  common  law. 

(b)  As  dependent  upon  legislation. 

(c)  Effect  of  will. 

(d)  Some  illustrative  cases. 

DELUSIONS.  224 

(a)  Will  must  be  result  of  delusion. 

(b)  Eccentricities  and  peculiarities. 

(c)  Concerning  relations,  husband,  wife,  children — Cases  hold- 

ing delusion  or  evidence  of  it. 

(d)  Same — No  delusion. 

(e)  Spiritualism  or  witchcraft,  cases  holding  delusion  or  evi- 

dence of  it. 

(f)  Same — No  delusion. 

(g)  Miscellaneous  illustrative  cases  Holding  no  delusion. 

ELECTION  BY  WIDOW.  663 

(a)  General  principles  and  rule  at  common  law. 

(b)  Rule  as  modified  or  changed  by  statute. 

(c)  What  law  governs. 

(d)  A  personal  right. 

(e)  Gift  to  wife  through  a  trustee. 

(f)  EfFeet  of  devise  of  life  estate  to  wife. 

(g)  As  to  property  not  disposed  of  by  the  wilL 
(h)  As  affected  by  debts  of  husband. 

(i)  Election  requires  knowledge  of  rights. 

(j)  Acceptance  may  be  implied. 

(k)  Time  or  manner  of  election. 

(1)  Effect  of  election. 

(m)  Illustrative  cases  as  to  election. 

(n)  Community  property. 

(o)  Homestead. 


xxxvi  EDITORIAL  NOTES. 

EVIDENCE. 

DECLARATIONS  OP  TESTATOR  AS  EVIDENCE.  l8 

(a)  Revocation. 

(b)  Undue  influence. 

(c)  Mental  capacity. 

(d)  Issue  of  execution. 

(e)  Latent  ambiguity  in  will. 

(f)  Issue  of  fraud  or  duress. 

(g)  Lost  or  missing  will. 

(h)  Illustrative  cases — Admitting  evidence, 
(i)    Illustrative  cases — Excluding  evidence. 

EVIDENCE  OF   TRANSACTIONS   WITH   DECEASED.  X&2 

(a)  Late  criticism  and  tendency  in  construction. 

(b)  Test  of  interest. 

(c)  When  evidence  admitted. 

(d)  Relating  to  probate  and  executor's  accounts. 

(e)  Attorney's  claim  for  services. 

(f)  Action  by  administrator  for  death  by  wrongful  act. 

(g)  Some  illustrative  cases. 

EXECUTORS  AND  ADMINISTRATORS. 

POWERS   OF   ADMINISTRATOR   WITH    WILL   ANNEXED.  IIQ 

(a)  Power  to  sell  land. 

(b)  As  limited  by  a  leading  case. 

(c)  Illustrative  cases. 

POWER  OF  ADMINISTRATOR  OVER  LAND.  JOJ 

(a)  Summary  by  late  writer. 

(b)  Must  be  derived  from  statute. 

(c)  Not  assets. 

(d)  As  to  rents. 

(e)  When  power  ceases. 

(f)  Illustrative  cases. 

EMPLOYMENT  OF  ATTORNEY  BY  EXECUTOR  OR  ADMINISTRATOR.  354 

(a)  General  rule. 

(b)  Estate  not  liable. 

(c)  Jurisdiction  of  Probate  Court. 

(d)  Remedy  on  accounting. 

(e)  Where  burden  rests. 

(f)  Must  be  paid  first. 

(g)  Cannot  act  in  double  capacity. 
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EXECUTORS  AND  ADMINISTRATORS—  (Continued). 
(h)  Contingent  fee. 
(i)    Relief  in  equity, 
(j)   Statute  directory, 
(k)  Illustrative  cases— Where  allowed. 
(1)    Same— Not  allowed. 

CONTINUANCE  OF  BUSINESS  OF  DECEASED  BY  EXECUTOR  OR  ADMINIS- 
TRATOR. 297 

(a)  General  rules. 

(b)  Intention  must  be  clear. 

(c)  Continuance  in  winding  up. 

(d)  Continuance  by  executor. 

(e)  By  administrator. 

(f)  Limitation  as  to  responsibility  of  assets. 

(g)  Creditors  chargeable  with  notice. 

(h)  Executor  or  administrator  personally  liable. 

(i)    Relief  in  equity. 

(j)  Some  illustrative  cases. 

REPLEVIN    AS   AGAINST   EXECUTOR.  715 

FUNERAL  EXPENSES.  723 

(a)  Liability  in  general. 

(b)  Husband's  liability. 

(c)  Tombstone  or  monument. 

(d)  Illustrative  cases. 

GUARDIAN  AND  WARD. 

FOREIGN  GUARDIAN.  jgg 

(a)  General  rules. 

(b)  At  common  law  remedy  in  chancery. 

(c)  Jurisdiction  of  local  courts. 

(d)  Minor's  interest  in  land. 

(e)  Capacity  to  sue. 

(f)  Custody  of  minor. 

(g)  Illustrative  cases. 

TRANSACTIONS  BETWEEN  GUARDIAN  AND  WARD.  *34 

(a)  General  principles. 

(b)  Burden  of  proof. 

(c)  Settlement  may  be  binding. 

(d)  Purchase  by  guardian. 

(e)  Laches,  acquiescence,  ratification. 

(f)  Illustrative  cases. 
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GUARDIAN  AND  VfXRD—(Contimi4). 

CONTRACTS  OP  GUARDIAN.  684 

(a)  Guardian  personally  bound. 

(b)  How  protected. 

(c)  Mechanics'  lien. 

(d)  Remedy— In  accounting. 

(e)  Remedy— In  equity. 

INVENTORY. 

EFFECT  OF  OMISSION  TO  FILE  INVENTORY.  3*7 

(a)  As  breach  of  a  bond. 

(b)  Effect  of  omission. 

(c)  Remedy  by  accounting. 

(d)  Some  illustrative  cases. 

LACHES.  307 

(a)  General  principles. 

(b)  Effect  of  change  in  conditions. 

(c)  A  question  of  pleading. 

(d)  Effect  of  statute  of  limitations. 

(e)  As  affecting  relief  against  purchase  by  administrator  or  execu- 

tor. 

(f)  As  affecting  right  to  have  land  sold  for  debts. 

(g)  Several  illustrative  cases. 

LIFE  TENANT. 

EXPENSE  AS  BETWEEN  LIFE  TENANT  AND  REMAINDER-MEN.  692 

(a)  General  rules  and  principles. 

(b)  A  distinction  noted. 

(c)  Taxes. 

(d)  Interest. 

(e)  Repairs. 

(f)  Insurance. 

(g)  Costs  of  litigation, 
(h)  Apportionment, 
(i)    Illustrative  cases. 

POWERS. 

TERMINATION  OF  POWER  OF  SALE.  64 

(a)  Purpose  ceases— Power  ceases. 

(b)  As  to  time  of  its  exercise. 

(c)  Connected  with  trusts. 

(d)  Effect  of  death. 


EDITORIAL  NOTES.  xxxix 

LIFE  TENANT—  {Continued). 

EXECUTION  OP  A  POWER  BY  THE  COURT.  S(6 

(a)  Power  of  the  court. 

(b)  As  dependent  upon  a  trust 

(c)  Illustrative  cases. 

DISTINCTION   BETWEEN    BOWER  AND  TRUST.  j66 

TAXES. 

INHERITANCE  TAX.  44 

(a)  Foundation  principles. 

(b)  Rules  of  construction. 

(c)  Residence  of  party  or  situs  of  property. 

(d)  Exemptions. 

(e)  Where  there  are  life  interests  and  remainders. 

(f)  Exercise  of  a  power. 

(g)  Deeds  of  trust. 

(h)  Statute  not  retroactive  by  construction. 

(i)    Deductions. 

(j)   Some  illustrative  cases. 

TRUSTS  AND  TRUSTEES. 

PRECATORY  TRUSTS.  X44 

(a)  General  rules  of  construction. 

(b)  As  affected  by  discretion. 

(c)  Cutting  down  absolute  gift. 

(d)  Use  of  word  "  wish/' 

(e)  Illustrative  cases  holding  no  trust. 

(f)  Illustrative  cases  holding  a  trust. 

TRANSACTIONS  BETWEEN  TRUSTEE  AND  CESTUI  QUE  TRUST.  585  • 

(a)  General  principles. 

(b)  When  relation  exists. 

(c)  Acquiescence  or  ratification. 

(d)  Effect  of  release  or  settlement. 

(e)  When  trustee  may  purchase  from  cestui  que  trust 

(f)  Pumlimir  by  trustee  of  trust  property. 

(g)  Application  of  rule  forbidding  purchase, 
(h)  Purchase  not  void  but  voidable. 

(i)    When  trustee  may  purchase. 

(j)   Confirmation  or  ratification  of  purchase. 

(k)  Some  illustrative  cases. 


xl  EDITORIAL  NOTES. 

VESTING.  99 

(a)  General  rules  of  construction. 

(b)  Immediate  and  absolute  gift  as  test 

(c)  Direction  for  future  division  or  payment 

(d)  Gift  to  a  class. 

(e)  Gift  of  money. 

(f)  Words  of  suvivorship. 

(g)  Effect  of  bequest,  of  interest  or  income. 
(h)  Gift  through  trustee. 

(i)    Effect  of  a  power. 

(j)  Convenience  of  estate. 

(k)  Use  of  word  "heirs." 

(1)    Use  of  words  "  from  and  after/9 

(m)  Illustrative  cases — Holding  vested. 

(n)  Illustrative  case*— Holding  not  vested. 

.WILLS. 

WHAT  LAW  GOVERNS.  906 

(a)  As  to  real  estate. 

(b)  As  to  personal  property. 

(c)  Construction. 

(d)  Powers. 

(e)  Bequests  to  foreign  corporations. 

EFFECT  OF  MARRIAGE  ON   WILL.  303 

(a)  English  statute  and  common  law. 

(b)  As  affected  by  marital  rights  of  husband. 

(c)  Effect  of  statutes  conferring  property  rights  on  married  women. 

(d)  Rule  in  New  York. 

(e)  Will  of  married  woman  or  widow. . 

(f)  Effect  of  ante-nuptial  agreement 

(g)  Effect  of  a  power. 

(h)  Some  illustrative  cases. 

MENTAL  CAPACITY  TO  MAKE  A  WILL.  382 

(a)  General  rules. 

(b)  Test  of  memory. 

(c)  Will  itself  no  test 

(d)  As  tested  by  other  standards. 

(e)  Effect  of  age  or  weakened  condition  of  mind  or  body. 

(f)  Executed  in  dying  condition. 

SIGNING  OF  WILL.  416 

(a)  Rule  at  common  law. 

(b)  Signature. 
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WILLS-iContinutd). 

(c)  At  end  of  the  will. 

(d)  Hand  guided  by  another. 

(e)  Signed  by  another. 

WITNESSES  TO  WILL.  6l4 

(a)  Value  of  attestation  clause. 

(b)  Must  see  testator  sign  or  signature. 

(c)  Request  to  witness. 

(d)  Order  of  signing. 

(e)  Presence  of  testator. 

(f)  Presence  of  other  witnesses. 

(g)  Signing  by  another, 
(h)  By  mark. 

(i)  Some  illustrative  cases. 

JURISDICTION  TO  CONSTRUE  WILLS.  709 

(a)  Of  a  Court  of  Probate. 

(b)  Of  a  court  of  equity  depends  upon  a  trust 

(c)  Who  may  maintain  suit  for  construction. 

(d)  Jurisdiction  limited. 


EDITORIAL  NOTES,  Vol.  VI. 

ADVANCEMENTS.  113 

(a)  A  question  of  intention. 

(b)  Presumption. 

(c)  As  affected  by  will. 

(d)  Evidence. 

(e)  Husband  and  wife. 

(f)  Insurance  policy  as  subject 

CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

CLAIMS  FOR  SERVICES  BY   MEMBERS  OP  DECEASED'S  FAMILY.  l8l 

(a)  General  rules  and  principles. 

(b)  Extension  of  family  relation. 
-   (c)  Limitation  in  Pennsylvania. 

(d)  Proof  required. 

(e)  Mutual  understanding  and  expectation  may  be  sufficient 

(f)  Evidence  should  be  clear  and  explicit 

(g)  Illustrative  cases. 


xlii  EDITORIAL  NOTES. 

CONTRACTS. 

EXECUTORY  CONTRACTS  OP  DECEASED.  689 

(a)  General  rule. 

(b)  Exceptions. 

(c)  Building  contracts. 

(d)  Discretionary  power  of  executor  or  administrator. 

(e)  Illustrative  cases. 

DEVISE. 

devise;  when  subject  to  mortgage,  631 

(a)  General  rule. 

(b)  As  changed  by  New  York  statute. 

(c)  Must  be  personal  debt  of  testator. 

(d)  Effect  of  repugnant  provisions  in  will. 

EXECUTORS  AND  ADMINISTRATORS. 

DEVASTAVIT  IN   PAYMENTS.  355 

(a)  Summary  by  late  text-writer  —  Remedy  in  accounting. 

(b)  Effect 

(c)  Illustrative  cases. 

INTEREST;   WHEN   CHARGED   AGAINST  EXECUTOR  OR    ADMINISTRATOR.     548 

(a)  General  rule. 

(b)  Discretionary. 

(c)  Not  chargeable  against  moneys  retained  for  business  of 

estate  or  distribution. 

(d)  Compound  interest 

(e)  Effect  of  mingling  trust  moneys  and  use  in  own  business. 

(f)  Moneys  retained  pending  litigation. 

(g)  Delay  in  investment 
(h)  Delay  in  settlement . 
(i)  Other  illustrative  cases. 

HEIR,  WHEN  BOUND  BY  DEBT  OF  ANCESTOR.  175 

INFANTS. 

JURISDICTION   OP  CHANCERY  AS  TO  MAINTENANCE  OF  AN  INFANT.       253 

(a)  General  rules  and  principles. 

(b)  Duty  of  father  or  mother  if  living. 

(c)  On  petition. 

(d)  Approval  of  tourt. 

(e)  Past  maintenance. 

(f)  When  interest  vested  or  contingent 
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INFANTS  —  (Continued). 

(g)  As  limited  by  will. 

(h)  Infant  out  of  jurisdiction. 

(i)  Illustrative  cases. 

LEGACY. 

MONEY  AS  SUBJECT  OF  BEQUEST.  26 

(a)  General  rules. 

(b)  May  include  real  estate. 

(c)  What  "  money  "  includes. 

(d)  What  it  does  not  include. 

(e)  Illustrative  cases  —  Money  used  in  restricted  sense. 

(f)  Used  in  an  enlarged  sense. 

(g)  Other  illustrative  cases. 

SPECIFIC  LEGACIES.  27J 

(a)  General  rules  and  principles. 

(b)  Time  will  speaks. 

(c)  Intention  governs. 

(d)  Leaning  of  the  courts. 

(e)  Effect  of  word  "my"  or  "mine." 

(f)  Change  in  form. 

(g)  Extrinsic  evidence, 
(h)  Vesting  of  title. 

(i)  Cases  holding  bequests  specific —  Money. 

(j)  Stocks  or  bonds. 

(k)  Bond  and  mortgage. 

(1)    Other  property. 

(m)  Cases  holding  bequests  not  specific  —  Stock  or  bonds. 

(n)  Bond  and  mortgage. 

(o)  Life  insurance. 

WHEN  LEGACIES  CHARGED  UPON  LANU  455 

(a)  Question  of  intention. 

(b)  As  to  implication. 

(c)  Remedy. 

(d)  Late  illustrative  cases. 

LEGAL  REPRESENTATIVES. 

LEGAL  AND   PERSONAL   REPRESENTATIVES.  474 

(a)  Ordinary  meaning. 

(b)  Do  not  necessarily  mean  executors  and  administrators. 

(c)  Other  illustrative  cases. 
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LIFE  TENANT. 

POSSESSION  AND  SECURITY  BY  LIFE  TENANT.  j6 

(a)  General  rules. 

(b)  Effect  of  disposition  of  principal  or  corpus. 

(c)  Effect  of  a  cash  residue  or  residence. 

(d)  As  affected  by  nature  of  property. 

(e)  Responsibility  of  executor. 

(f)  Executor  as  life  tenant 

(g)  Other  illustrative  cases. 

PARTNERSHIP. 

INTEREST  OF  DECEASED  PARTNER  IN   PARTNERSHIP  —  RIGHTS  OF  SUR- 
VIVING PARTNER.  6l 

(a)  General  rules  and  principles. 

(b)  Surviving  partner  not  entitled  to  compensation. 

(c)  Exception  —  May  be  entitled  to  compensation. 

(d)  Effect  of  death  on  partnership  of  attorneys. 

(e)  Duty  of  surviving  partner  to  wind  up  without  unnecessary 

delay. 

(f)  Right  of  surviving  partner  not  interfered  with. 

(g)  Cannot  incur  new  liability, 
(h)  Right  extends  to  real  estate, 
(i)  Right  to  make  assignment 

(j)  Business  continues  under  direction  in  will. 

(k)  Adjustment  or  settlement 

(1)    Responsibility  of  surviving  partner  in  continuing  business. 

(m)  Effect  of  death  of  surviving  partner. 

(n)  Other  illustrative  cases. 

PERPETUITIES. 

SUSPENSION  OF  POWER  OF  ALIENATION.  395 

(a)  Summary  by  late  text-writer. 

(b)  Creation  of  trust  does  not  itself  suspend  the  power. 

(c)  As  affected  by  continuance  of  power  of  sale. 

(d)  As  depending  upon  duration  of  life. 

(e)  Power  in  trust. 

(f)  By  what  law  governed. 
.  (g)  Illustrative  cases. 

SURVIVORSHIP. 

SURVIVORSHIP  IN  COMMON   DISASTER.  460 

(a)  The  rule. 

(b)  May  be  established  by  evidence. 

(c)  Burden  of  proof. 

(d)  Illustrative  cases. 
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TRUSTS  AND  TRUSTEES. 

IDENTIFICATION   OF  TRUST  FUND.  313 

(a)  General  rules  and  principles,    . 

(b)  Money. 

(c)  In  bank. 

(d)  Illustrative  cases. 

CAPITAL  OR  INCOME  AS  APPLIED  TO  STOCK  DIVIDENDS.  377 

(a)  The  Massachusetts  rule. 

(b)  Weight  of  modern  authority  opposed  to  Massachusetts  rule. 

(c)  As  affected  by  right  to  subscribe  to  new  shares. 

(d)  Dividend  representing  proceeds  of  sale  of  property. 

(e)  Illustrative  cases  affecting  capital  or  income. 

INCOME   OF    TRUST    FUND   OR    PROPERTY    AS    SUBJECT   TO    CLAIMS    OF 

CREDITORS.  485 

(a)  Modern  rule. 

(b)  Effect  of  discretion  in  trustee. 

(c)  Absolute  gift 

(d)  Right  to  support 

(e)  Cannot  reach  by  supplementary  proceedings. 

(f)  As  affected  by  statute  —  Kentucky  —  Michigan  —  New 

York. 

(g)  Illustrative  cases. 

(And  see  note  "  Spendthrift  Trusts/'  2  Prob.  Rep.  Annot  532.) 

RESULTING     TRUST  —  CONSIDERATION     FROM      ONE     CONVEYANCE     TO 

ANOTHER.  525 

(a)  General  rule. 

(b)  May  be  trust  pro  tanto. 

(c)  Evidence. 

(d)  Husband  and  wife. 

(e)  Partnership. 

(f)  Under  statute  —  New  York  —  Indiana  —  Wisconsin. 

(g)  Illustrative  cases. 

WIDOW. 

widow's  right  to  temporary  support.  .  647 

(a)  Dependent  upon  statute. 

(b)  Survival  of  right 

(c)  Election. 

(d)  As  affected  by  her  own  means. 
!(e)  Waiver. 


xlvi  EDITORIAL  NOTES. 

WIDOW  —  (Continued). 

(f)  Not  subject  to  attachment 

(g)  Effect  of  antenuptial  agreement 
(h)  Appeal. 

WILL. 

EFFECT  OF  DESTRUCTION  OF  A  WILL  OK  PRIOR  WILL. 

(a)  Summary  by  text- writers. 

(b)  A  distinction  noted. 

(c)  The  distinction  not  recognized. 

(d)  Declarations  of  testator. 

(e)  Specific  statutes. 


EFFECT  OF  INTEMPERANCE  ON   MENTAL  CAPACITY  TO  MAKE  A  WILL.     300 

(a)  General  rules  and  principles. 

(b)  Does  not  depend  on  expert  evidence. 

(c)  Declarations  of  testator. 

(d)  Effect  of  statutory  proceedings  declaring  habitual  drunk- 

ard, etc 

(e)  As  affecting  undue  influence. 

(f)  Morphine. 

(g)  Other  illustrative  cases. 

PROVISION  OF  WILL  AS   AFFECTING  ISSUE  OF  UNDUE  INFLUENCE.  JOO 

(a)  General  rules  and  principles. 

(b)  Does  not  itself  affect  validity  of  will. 

(c)  May  be  considered  as  an  element 

(d)  May  be  explained. 

(e)  Burden  of  proof. 

(f)  As  affected  by  confidential  relations. 

(g)  Attorney  and  client 
(h)  Husband  and  wife, 
(i)  Physician  and  patient 

TESTATOR'S  BODY  AS  SUBJECT  TO  HIS  WILL.     -  319 
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Withers  vs.  Sandlin. 

[Supreme  Court  of  Florida,  Feb.  13,  1902;       Fla.     ,  32  So.  829.] 

Action  on  Account  Stated  —  Evidence  —  Administrator  — 
Presentation  of  Accounts  —  Witness  —  Competency. 

1.  An  account  sued  on  as  the  cause  of  action  with  an  ex  parte  affidavit 

attached,  to  the  effect  that  the  account  stated  is  just  and  true  as 
stated,  and  no  part  of  same  has  been  paid,  is  not  evidence  per  se  of 
the  correctness  of  the  account,  and  it  is  error  to  admit  it  in  evidence 
as  such. 

2.  An  administrator  of  an  estate  may  become  bound  in  his  representative 

capacity  upon  an  account  stated  by  him  with  a  creditor  of  the  de- 
cedent of  whom  he  is  representative,  but  the  mere  silence  of  an  ad- 
ministrator or  failure  to  object,  when  an  account  against  his  intestate 
is  presented  to  him  for  payment,  is  not  alone  sufficient  to  authorize 
the  inference  that  he  has  thereby  stated  the  account  and  relieved 
the  claimant  of  the  necessity  of  establishing  it  in  the  usual  way,  or 
put  upon  the  administrator  the  burden  of  affirmatively  establishing 
mistake  or  error. 

3.  Section  1095,  Revised  Statutes,  disqualifying  certain  interested  persons 

from  testifying  against  the  estates  of  deceased  persons,  does  not  pro- 
hibit a  person  interested  in  the  result  of  the  suit  from  testifying  to 
a  conversation  had  exclusively  between  the  decedent  and  a  third 
party  as  against  decedent's  administrator,  provided  the  interested 
witness  took  no  part  in  the  conversation,  either  actually  or  by 
acquiescence. 

4.  Though  an  account  stated  be  proved,  yet,  if  it  clearly  appear  that  such 

account  or  particular  items  charged  therein  be  wholly  unfounded,  no 
recovery  can  be  had  for  the  unfounded  claim  or  items. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Hamilton  county;  John  F.  White, 
Judge. 
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Action  by  W.  Y.  Sandlin  against  J.  B.  Withers,  administrator 
of  the  estate  of  E.  J.  Baker.  Judgment  for  plaintiff.  Defend- 
ant brings  error. 

Reversed. 

Roberson  &  Small,  for  plaintiff  in  error. 

B.  B.  Blackwell  and  D.  B.  Johnson,  for  defendant  in  error. 

Mabry,  J. —  This  cause  was  referred  by  the  court  to  its  com- 
missioners for  investigation,  who  have  reported  that  it  should 
be  reversed.  After  a  careful  consideration,  the  court  is  of  the 
opinion  that  the  judgment  should  be  reversed  for  reasons 
stated  in  this  opinion. 

The  suit  was  by  the  defendant  in  error  against  plaintiff  in 
error,  declaration  originally  filed  containing  common  counts  for 
goods,  wares,  and  merchandise  sold  and  delivered,  for  work 
and  labor  done,  for  money  lent,  for  money  paid,  for  money  re- 
ceived, and  for  an  account  stated.  Subsequently  a  special 
count  was  added  alleging  that  E.  J.  Baker,  deceased,  in  his  life- 
time contracted  with  I.  T.  Carter  in  his  lifetime  for  the  latter  to 
locate  and  survey  lands  situate  in  the  counties  of  Echols  and 
Clinch,  State  of  Georgia,  and  for  such  services  it  was  agreed 
by  and  between  said  parties  that  Carter's  compensation  should 
be  equal  to  one-half  the  value  of  the  lands  so  located;  that 
under  said  agreement  Carter,  in  the  lifetime  of  Baker,  located 
and  surveyed  large  tracts  of  land,  to  wit,  twenty-five  lots  in 
Clinch  county,  and  twenty-five  lots  in  Echols  county,  each  of 
said  lots  being  of  the  value  of  $200;  that  Carter,  for  value  re- 
ceived, transferred  and  assigned  all  of  the  said  claims  and  de- 
mands against  Baker  to  plaintiff,  of  which  defendant  had  due 
notice ;  and  that  he  neglected  and  refused  to  pay  the  same, 
though  often  requested  to  do  so,  to  the  damage  of  plaintiff  in 
the  sum  of  $3,500.  Pleas  were  filed  to  the  original  declaration, 
and  one  to  the  special  count,  which  were  treated  in  the  trial 
court  as  the  general  issues  to  all  the  counts.  The  trial,  which 
was  a  second  one,  subsequent  to  the  reversal  in  this  court 
{Withers  v.  Sandlin,  36  Fla.  619,  18  So.  856),  resulted  in  a  judg- 
ment against  plaintiff  in  error,  administrator  of  the  estate  of  E. 
J.  Baker,  deceased,  for  $3,016.84,  to  be  levied  of  the  goods  and 
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chattels,  lands  and  tenements,  of  the  estate  of  E.  J.  Baker,  de- 
ceased, in  the  hands  of  said  Withers,  administrator,  to  be  admin- 
istered.   The  writ  of  error  is  from  this  judgment. 

The  case  was  presented  in  the  trial  court  in  a  very  confused 
way,  and  there  is  some  doubt  whether  the  suit  is  against  plain- 
tiff in  error  in  his  representative  capacity  as  administrator  or 
individually,  and  also  whether  the  pleas  filed  are  sufficient. 

As  no  objection  was  made  by  demurrer  or  otherwise  to  any 
of  the  pleadings,  we  will  consider  the  case  here  as  it  was  treated 
in  the  trial  court,  as  one  against  plaintiff  in  error  in  his  repre- 
sentative capacity  as  administrator  of  E.  J.  Baker,  deceased, 
and  examine  such  of  the  objections  presented  as  are  deemed 
essential. 

To  maintain  the  issued  on  his  behalf,  plaintiff  below  offered  in 
evidence  the  following  account,  with  affidavit  and  indorsement 
thereon,  filed  as  bill  of  particulars,  viz.: 

"  £.  /.  Baker  to  L  T.  Carter,  Dr. 

Sept.  15,  1888.  For  surveying  and  locating  fifty- 
eight  lots  of  land  in  Echols  and  Clinch  counties, 
State  of  Georgia $2,750  00 

To  five  months'  services  rendered  E.  J.  Baker, 

ending  Nov.  23,  1888 125  00 


$2,875  00 


State  of  Florida,    | 
ty.    f 


"Hamilton  County. 

"  Before  me  personally  came  I.  T.  Carter,  who,  being  duly 
sworn,  says  that  the  above-stated  account  is  just  and  true  as 
stated,  and  that  the  same  is  due,  and  that  no  part  thereof  has  been 
paid. 

"  I.  T.  Carter. 
"  Sworn  and  subscribed  to  before  me, 
this  June   12th,  A.   D.,   1889. 

D.  B.  Johnson, 
"Notary  Public,  State  at  Large" 

Indorsed :  "  For  value  received  I  hereby  transfer,  assign,  and 
set  over  to  W.  Y.  Sandlin  the  within  account,  with  full  power  to 
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collect  the  same  by  suit  as  fully  as  I  myself  would  or  could  have 
done. 

"  I.  T.  Carter. 
"  $572.78.    Received  on  within  claim,  $572.78.    Oct  3rd,  1890." 

Defendant  objected  to  the  introduction  of  the  paper  in  evi- 
dence on  the  ground  that  it  was  not  evidence  of  any  indebted- 
ness by  E.  J.  Baker  to  I.  T.  Carter,  and  that  it  was  improper  to 
allow  the  same  with  indorsements,  especially  the  affidavit  of 
I.  T.  Carter,  to  be  read  to  the  jury.  The  objection  was 
overruled,  and  the  paper  admitted  in  evidence,  to  which  rul- 
ing the  defendant  excepted.  We  are  of  the  opinion  that 
the  court  erred  in  permitting  the  account,  with  the  affidavit 
attached,  to  be  introduced  in  evidence.  The  account  was 
not  evidence  per  se  of  any  liability  against  the  defendant  admin- 
istrator. (Belote  v.  O' Brian's  Admr.,  20  Fla.  126.)  In  con- 
nection with  proof  that  the  account  had  been  stated  between 
the  parties,  it  might  have  been  admitted.  {Navigation  Co.  v. 
Warriner,  35  Fla.  197,  16  So.  898.)  The  affidavit  attached  to 
the  account  was  entirely  ex  parte  and  inadmissible  as  evidence 
in  any  view,  and  this  is  apparent  from  the  paper  itself.  It  ap- 
peared from  the  pleadings  that  defendant  was  sought  to  be 
held  liable  as  administrator  of  E.  J.  Baker,  deceased,  on  a  claim 
in  favor  of  I.  T.  Carter  against  Baker,  transferred  to  plaintiff, 
and  Carter  made  the  affidavit  to  the  account,  and  therein  stated 
that  the  "  above-stated  account  is  just  and  true  as  stated,  and 
that  the  same  is  due,  and  no  part  thereof  has  been  paid."  If  we 
were  to  concede  that  a  party  holding  an  account  against  the  es- 
tate of  a  deceased  person,  in  which  there  were  items  for  services 
rendered  the  deceased,  could,  under  our  statute  (§  1095,  Rev. 
Stat.),  testify  that  the  account  was  just  and  true  as  stated,  that 
would  not  authorize  an  ex  parte  affidavit  to  that  effect  to  be 
admitted  in  evidence.  The  benefit  of  cross-examination  would 
entirely  be  gone  if  such  a  rule  should  be  established. 

The  following  portion  of  the  charge  of  the  court  to  the  jury 
was  excepted  to  by  defendant,  viz. :  "  You  are  instructed  that 
part  payment  of  an  account  presented  for  payment  is  not  con- 
clusive evidence  that  the  whole  account  is  a  valid  or  just  ac- 
count, but  it  may  be  evidence  and  is  prima  facie  evidence  that 
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a  part  of  the  account  thus  paid  was  just  and  valid,  and  may,  in 
the  absence  of  evidence  showing  that  the  balance  of  the  account 
was  objected  to,  go  to  show  that  the  justice  of  the  whole  ac- 
count was  acquiesced  in  by  the  debtor.  If  from  the  evidence,  or 
weight  of  the  evidence,  you  should  find  that  the  account  of  I.  T. 
Carter  against  E.  J.  Baker,  defendant's  intestate,  sued  on,  was 
presented  to  the  defendant  for  payment  as  administrator,  he  was 
bound  to  examine  it  and  to  have  stated  his  objections  thereto 
within  a  reasonable  time,  if  he  had  any,  and  if  he  did  not  do  so, 
such  account,  under  ordinary  circumstances,  will  be  treated  pre- 
sumptively by  acquiescence  a  stated  account.  And  a  stated  ac- 
count establishes  prima  facie  the  correctness  of  the  items  of 
the  account,  and,  unless  this  presumption  is  overcome  by  proof 
of  fraud,  mistake,  or  error,  it  becomes  conclusive.  Still  an  ac- 
count stated  may  be  impeached  for  fraud,  mistake,  or  error. 
The  party  impeaching  it  has  the  burden  of  proof  thrown  upon 
him  of  such  impeachment.  You  are  also  instructed  that  what 
is  a  reasonable  time  within  which  a  party  must  object  or  be- 
come bound  depends  upon  the  relation  of  the  parties  and  the 
usual  course  of  business  between  them.  If  from  the  weight  of 
evidence  you  should  find  that  the  account  here  sued  on  was  pre- 
sented by  I.  T.  Carter,  the  assignor,  to  the  defendant  for  pay- 
ment, and  that  the  defendant  made  the  payment  of  $572.78  on 
the  same,  and  that  he  made  no  objections  to  said  account  then 
and  there,  and  that  afterward  the  said  account  was  assigned  the 
plaintiff,  Sandlin,  and  that  the  defendant  had  knowledge  of  said 
assignment,  and  demand  of  payment  was  made  upon  the  de- 
fendant for  payment,  and  he  made  no  objections  to  said  account 
until  after  suit  thereon,  in  this  case,  unless  the  defendant  has 
shown  by  a  preponderance  of  evidence  that  said  account  is  er- 
roneous or  fraudulent,  you  should  find  for  the  plaintiff  such  sum 
as  is  just  from  the  evidence."  This  portion  of  the  instructions 
given  to  the  jury  in  favor  of  the  plaintiff  is  unobjectionable,  ex- 
cept that  pert  to  the  effect  that  if  the  account  of  I.  T.  Carter 
against  E.  J.  Baker  was  presented  to  the  defendant  as  adminis- 
trator for  payment  he  was  bound  to  have  examined  it,  and  to 
have  stated  his  objections  thereto,  if  he  had  any,  within  a  reason- 
able time,  and  if  he  did  not  do  so,  such  account,  under  ordi- 
nary circumstances,  will  be  treated  presumptively  by  acquies- 
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ence  as  a  stated  account.  The  court  doubtless  was  influenced 
in  this  portion  of  the  charge  by  the  decision  in  Martyn  v. 
Arnold  (36  Fla.  446,  18  So.  791)  ;  but  the  rule  there  stated  as  to 
the  acquiescence'  in  an  account  rendered  had  reference  tc  parties 
in  their  own  right,  and  not  to  the  case  where  the  party  against 
whom  the  account  stated  is  claimed  is  an  administrator  of  an 
estate.  The  mere  silence  of  an  administrator  or  failure  to  ob- 
ject, as  the  charge  seems  to  imply,  when  an  account  against 
his  intestate  is  presented  to  him,  is  not  sufficient  to  authorize 
the  inference  that  he  has  thereby  stated  the  account,  and  so 
relieve  the  claimant  from  establishing  it  in  the  usual  way,  or 
put  upon  the  estate  the  burden  of  affirmatively  establishing  mis- 
take or  error.  (Schutz  v.  Morette,  146  N.  Y.  137,  40  N.  E.  780.) 
It  is  well  settled  that  an  administrator  may  become  bound  in 
his  representative  capacity  upon  an  account  stated  by  him  with 
a  creditor  of  the  decedent  of  whom  he  is  a  representative.  (Ellis 
v.  Bowen,  Forest,  98 ;  Segar  v.  Atkinson,  1  H.  Bl.  102 ;  Powell  v. 
Graham,  7  Taunt,  580,  1  Moore,  305 ;  Ashby  v.  Ashby,  7  B.  & 
C  444;  Schutz  v.  Morette,  supra;  3  Williams  Executors  [7th 
Am.  ed.]  289;  1  Chit.  PL  [16th  Am.ed.]  227.)  As  stated  above, 
however,  the  mere  silence  or  failure  to  object  is  not  sufficient  to 
show  the  statement  of  account  against  administrator. 

We  think  there  was  no  error  in  the  court's  refusal  to  give  the 
charges  requested  by  defendant  below.  The  request  numbered 
2,  if  it  had  been  confined  to  the  special  count  of  the  declaration, 
should  have  been  given,  but  as  drawn  was  applicable  to  the  en- 
tire declaration,  and  was  therefore  properly  refused. 

Exception  was  taken  to  the  ruling  of  the  court  permitting 
John  M.  Carter  to  testify  against  the  defendant  administrator. 
The  objection  made  by  counsel  is  that  John  M.  Carter  was  in- 
terested in  the  result  of  the  suit,  and  therefore  disqualified  as  a 
witness,  under  section  1095,  Revised  Statutes.  The  ordinary 
bill  of  exceptions  shows  that  objection  was  made  to  the 
witness  on  the  ground  stated,  but  there  is  no  showing  there 
that  the  witness  had  any  interest  in  any  way  in  the  suit 
or  the  result  thereof,  and  to  the  extent  of  the  assignments 
of  error  on  this  point  there  are  no  sufficient  facts  to  authorize 
their  consideration.  As  the  case  has  been  twice  tried,  and  must 
again  be  sent  back,  and  the  point  sought  to  be  raised  may  be 


WITHERS  v.  SANDLIN.  7 

presented  again,  as  appears  in  the  evidentiary  bill  of  exceptions, 
we  will  settle  it,  especially  as  under  previous  decisions  of  this 
court  (Stewart  v.  Stewart,  19  Fla.  846;  Tunno  v.  Robert,  16  id. 
738,  text  750)  it  might  become  the  duty  not  only  of  the  Circuit 
Court,  but  this  court,  to  disregard  the  testimony  of  a  witness 
that  was  incompetent  to  testify  under  the  section  of  the  statute 
mentioned.  John  M.  Carter  testified  that  he  was  a  son  of  I.  T. 
Carter,  and  that,  as  he  understood,  the  balance  of  the  account 
sued  on,  after  paying  W.  Y.  Sandlin  the  amount  of  I.  T.  Carter's 
indebtedness  and  all  expenses  of  collecting  the  same,  was  to  go 
to  the  estate  of  I.  T.  Carter,  and  in  that  way  he  was  interested 
in  the  result  of  the  suit.  He  then  testified  that  he  was  present 
when  Baker  and  Carter  made  an  agreement  for  surveying  the 
lands;  that  they  talked  the  matter  over  in  his  presence;  that 
Carter  was  to  have  one-half  of  the  lands  for  the  work,  and 
Baker  agreed  to  settle  with  Carter  for  his  half  interest  on  a  basis 
of  $100  a  lot,  viz.,  that  ne  was  to  receive  $50  a  lot;  that  there 
were  about  forty  lots;  that  about  fifteen  of  the  lots  Carter  was 
to  be  paid  a  salary  for  the  work,  but  he  did  not  know  how  much; 
that  the  lands  lay  in  Clinch  and  Echols  counties,  Georgia ;  that  he 
helped  Carter  to  survey  the  lands  about  one  week,  but  he  did 
not  know  how  many  lots  were  surveyed  during  that  time.  On 
-cross-examination  the  witness  testified  as  follows:  "The  work 
that  I.  T.  Carter  was  to  do  was  to  survey  and  locate  those  lands 
and  quiet  the  titles  so  that  E.  J.  Baker  could  work  them  for  tur- 
pentine and  sawmill  purposes.  My  understanding  was  that  I. 
T.  Carter  was  to  put  Baker  in  peaceable  possession  of  the  lands. 
Other  parties  were  claiming  the  lands,  and  objected  to  any  one's 
working  the  timber.  The  Moodys  claimed,  and  it  was  to  quiet 
these  claims  that  Carter  was  employed,  which  he  failed  to  do. 
I  know  that  Baker  never  did  work  nor  get  the  possession  of 
the  lands,  and  that  J.  B.  Withers  never  got  possession  of  them 
nor  worked  them,  and  that  other  parties  are  in  possession  of 
them."  Conceding  that  the  testimony  showed  such  a  direct 
and  certain  interest  on  Carter's  part  as  to  have  disqualified  him 
from  testifying  to  any  transaction  or  communication  between 
himself  and  the  deceased,  it  did  not  appear  from  the  testimony 
that  the  witness  undertook,  or  was  permitted,  to  testify  to  any 
such  transaction  or  communication  between  himself  and  the 
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deceased.  The  statute  referred  to,  it  has  been  held,  was 
adopted  from  New  York,  and  it  is  almost  identical  in  language 
with  the  New  York  statute.  (Adams  v.  Board,  37  Fla.  266,  20 
So.  266.)  It  has  been  construed  by  the  courts  of  New  York, 
both  before  and  since  its  adoption  in  this  State,  not  to  prohibit 
a  party  to  a  suit,  or  a  person  interested  in  the  event  thereof, 
from  testifying  to  a  conversation  had  exclusively  between  a  de- 
cedent and  a  third  party,  as  against  the  decedent's  adminis- 
trator, provided  the  interested  party  so  testifying  took  no  part 
in  the  conversation,  either  actually  or  by  acquiescence.  (Sim- 
mons v.  Sisson,  26  N.  Y.  264;  Lobdell  v.  Lobdell,  36  id.  327, 
text  333 ;  Cary  v.  White,  59  id.  336 ;  Hildebrant  v.  Crawford,  65 
id.  107;  Holcomb  v.  Holcomb,  95  id.  316,  text  325.  See  also 
29  Am.  &  Eng.  Encyc.  of  Law  [1st  ed.]  p.  722  et  seq.)  It  no- 
where appears  that  the  witness  Carter  participated  in  any  man- 
ner in  the  communication  or  transaction  between  I.  T.  Carter 
and  E.  J:  Baker  concerning  which  he  testified,  and  it  does  not 
appear  therefore  that  his  evidence  as  to  that  transaction  was  in- 
admissible as>  against  the  defendant  below. 

If  we  eliminate  the  testimony  of  the  sworn  account,  held  to 
have  been  improperly  admitted  in  evidence,  the  verdict  ren- 
dered by  the  jury  cannot  be  sustained  on  the  showing  before 
us.  It  cannot  support  a  verdict  for  plaintiff  upon  the  special 
count  under  any  view  that  may  be  taken.  It  shows  affirmatively 
that  the  transaction  out  of  which  the  claim  of  plaintiff's  assignor 
arose  was  a  contract  between  him  and  Baker,  whereby  the 
former  was  to  survey  and  locate  certain  lots  of  land,  and  quiet 
the  titles,  so  that  the  latter  could  work  them  for  turpentine  and 
sawmill  purposes,  and  that  Carter  never  performed  that  con- 
tract, so  far  as  quieting  the  titlesi  was  concerned,  and  neither 
Baker  nor  his  administrator  ever  got  possession  of  the  lands  or 
worked  them.  The  testimony  shows  affirmatively  that  Carter 
failed  to  substantially  perform  the  contract  proved  in  evidence, 
and  therefore  had  no  rightful  claim  thereunder  against  Bakef 
or  his  administrator,  which  could  be  the  basis  of  a  verdict  upon 
the  special  count.  The  account  stated  declared  upon  and 
sought  to  be  proved  consisted  of  two  items  only,  the  larger  for 
$2,750,  the  smaller  for  $125.  But  the  larger  item  consisted  of 
the  alleged  sum  claimed  to  be  due  upon  the  contract  sought  to 
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be  proved  under  the  special  count,  and  it  affirmatively  appeared 
from  the  evidence  without  contradiction  that  nothing  was  due 
Carter  by  Baker  under  that  contract.  Though  the  evidence 
upon  the  question  of  account  stated  was  sufficient  to  prove 
it,  that  account,  in  so  far  as  the  large  item  was  concerned,  was 
proven  by  uncontradicted  evidence  to  be  without  foundation, 
and  the  only  other  claim  attempted  to  be  proved  wasi  the  small 
item  of  $125,  which  would  not  justify  a  verdict  for  the  large 
sum  rendered  by  the  jury.  Though  an  account  stated  be 
proved,  yet,  if  it  clearly  appears  that  such  account  or  any  par- 
ticular item  charged  therein  is  wholly  unfounded,  no  recovery 
can  be  had  for  such  unfounded  claim.  (Petch  v.  Lyon,  9  Q.  B. 
147;  Gough  v.  Tindon,  21  L.  J.  Exch.  58,  8  Eng.  Law  &  Eq. 
507;  Martyn  v.  Arnold,  36  Fla.  446,  18  So.  791.) 

The  judgment  will  be  reversed;  and  it  is  so  ordered. 


Howard  et  al.  vs.  Hunter. 
[Supreme  Court  of  Georgia,  April  26,  1902;  115  Ga.  357,  41  S.  E.  638.] 

Wills  —  Revocation. 

A  paper  testamentary  in  character  was  executed  with  all  the  formality 
required  by  law  for  the  execution  of  wills,  the  writing  being  on 
three  pages  of  a  double  sheet  of  legal  cap  paper,  signed  by  the  tes- 
tator on  the  third  page,  and  the  attesting  claused  signed  by  three 
witnesses  was  near  the  close  of  that  page,  with  the  name  of  the  last 
witness  on  the  last  fold  of  the  paper  when  the  same  was  folded  up. 
On  the  back  of  the  paper,  on  the  last  fold,  was  an  entry  in  these 
words :  "  This  will  is  made  void  by  one  of  more .  recent  date ;" 
this  entry  being  followed  by  the  signature  of  the  testator,  but  there 
being  no  attesting  or  subscribing  witnesses  to  the  same.  Held,  (1) 
that  the  entry  upon  the  paper  did  not  have  the  effect  of  an  express 
revocation  of  the  will  by  a  writing,  for  the  reason  that  the  writing 
was  not  attested  in  the  same  manner  that  wills  are  required  to  be 
attested  in  this  state ;  (2)  that  the  entry  upon  the  paper  did  not  have 
the  effect  of  revoking  the  will  by  cancellation,  for  the  reason  that 
the  entry  did  not  obliterate  or  cancel  any  part  of  the  will  itself. 
(Syllabus  by  the  court.) 
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Error  from  Superior  Court,  Oglethorpe  county;  H.  M.  Hol- 
den,  Judge. 

Proceeding  by  J.  H.  Hunter,  as  executor  of  the  last  will  of 
J.  W.  Howard,  for  the  probate  of  said  will.  Probate  was  op- 
posed by  W.  J.  Howard  and  others.  There  being  a  judgment 
in  favor  of  the  propounder,  the  caveators  bring  error. 

Affirmed. 

Hamilton  McWhorter  and  Strickland  &  Green,  for  plaintiffs  in 
error. 

W.  R.  Mustin  and  Santl.  H.  Sibley,  for  defendants  in  error. 

Cobb,  J. —  A  paper  purporting  to  be  the  last  will  of  J.  W.  How- 
ard was  propounded  for  probate  by  the  nominated  executor, 
and  certain  persons,  describing  themselves  as  the  heirs-at-law 
of  Howard,  filed  their  caveat  objecting  to  the  probate  of  the 
paper  as  a  will  upon  the  ground  that,  after  the  paper  was  exe- 
cuted, Howard  revoked  the  same,  and  that  therefore  it  is  not 
his  last  will.  The  case  was  carried  by  appeal  to  the  Superior 
Court  and  at  the  trial  in  that  court  the  judge  directed  a  verdict 
in  favor  of  the  propounder.  The  case  is  here  upon  a  bill  of  ex- 
ceptions filed  by  the  caveators,  complaining  that  the  court  erred  in 
refusing  to  grant  them  a  new  trial. 

It  appears  from  the  evidence  that  the  paper  propounded  as  a 
will  was  executed  with  all  the  formalities  required  by  law  for  the 
execution  of  wills.  When  offered  in  evidence,  it  was  objected 
to  on  the  ground  that  it  appeared  from  the  paper  itself  that  as  a 
will  it  had  been  revoked  by  the  testator,  this  objection  being 
based  on  the  following  state  of  facts:  The  will  was  written  on 
three  of  the  pages  of  a  double  sheet  of  legal  cap  paper,  and 
signed  on  the  third  page.  The  attesting  clause  signed  by  the 
witnesses  was  near  the  close  of  the  last  page,  the  name  of  the 
last  witness  being  on  the  last  fold  of  the  paper  when  the  same 
was  folded  up.  Across  the  back  of  the  paper,  on  the  last  page, 
and  over  this  last  fold,  were  these  words :  "  This  will  is  made 
void  by  one  of  more  recent  date.  J.  W.  Howard."  Had  this 
part  of  the  paper  been  torn  off  as  folded,  the  name  of  one  of  the 
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witnesses  to  the  will  would  have  been  torn  from  the  paper.  Did 
this  entry  upon  the  will  have  the  effect  to  revoke  the  same? 
The  Code  declares  that  express  revocation  by  written  instru- 
ment must  be  executed  with  the  same  formality  and  attested 
by  the  same  number  of  witnesses  as  are  requisite  for  the  exe- 
cution of  a  will.  Civ.  Code,  §  3342.  It  is  apparent  therefore 
that  the  entry  upon  the  will  cannot  have  the  effect  of  an  express 
written  revocation,  and  this  was  practically  conceded  by  coun- 
sel for  the  plaintiffs  in  error.  It  was  contended  that,  although 
the  entry  would  fail  as  a  written  revocation,  it  would  neverthe- 
less operate  as  a  revocation,  for  the  reason  that  it  amounted  to 
a  cancellation  of  the  will.  A  will  may  be  revoked  by  destruction 
or  obliteration  done  by  the  testator  or  by  his  direction  with 
the  intention  to  revoke,  and  an  intention  to  revoke  will  be  pre- 
sumed from  the  cancellation  or  obliteration  of  a  material  portion 
of  the  will.  Civ.  Code,  §  3343.  In  order  for  an  obliteration  or 
cancellation  to  be  effective  as  a  revocation,  it  is  necessary  that  the 
obliteration  or  cancellation  should  be  upon  the  will  itself,  and  be  of 
such  a  character  as  to  indicate  clearly  that  it  is  the  intention  of  the 
testator  that  the  paper  should  be  no  longer  operative  as  a  will. 
While  the  mere  obliteration  or  cancellation  of  an  immaterial 
part  of  the  paper  —  such  as  the  seal  —  will  not,  under  the  law 
of  this  State,  raise  any  presumption  of  an  intention  to  revoke, 
if  any  material  part  of  the  will  is  obliterated  or  marked,  or 
words  indicating  an  intention  to  revoke  written  across  the 
same,  a  presumption  of  revocation  will  arise,  and  the  instrument 
will  be  said  to  have  been  revoked  as  a  will  by  cancellation.  If, 
however,  the  paper  be  intact,  and  no  material  part  of  the  same 
be  obliterated,  written  across,  or  canceled  in  any  way,  the  mere 
fact  that  there  may  appear  words  on  some  portion  of  the  paper 
upon  which  the  will  is  written  which  would  indicate  an  intention 
to  revoke  will  not  have  the  effect  of  revoking  the  will  when  the 
words  are  not  written  in  such  a  way  as  to  have  the  effect  of  ob- 
literating or  canceling  or  destroying  any  words  of  the  will  itself. 
A  will  may  be  revoked  by  a  writing,  or  a  will  may  be  revoked 
by  a  cancellation.  In  each  case  an  intention  to  revoke  is  nec- 
essary to  a  complete  revocation.  But,  even  though  the  inten- 
tion to  revoke  be  present,  a  revocation  will  not  result  un- 
less  one   of   the   methods   prescribed    in    the    statute    is    pur- 
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sued  Even  though  there  be  an  intention  to  revoke  by  can- 
cellation, and  this  intention  be  plainly  apparent,  a  revocation 
will  still  not  result  unless  some  material  portion  of  the  will  is  ob- 
literated or  canceled.  And  so,  if  there  be  an  intention  to  re- 
voke by  written  instrument,  the  will  will  not  be  revoked  unless 
the  writing  be  signed  and  attested  in  the  manner  provided  for 
the  execution  of  a  will  itself.  In  the  present  case  it  is  manifest 
that  the  testator  had  the  intention  to  revoke.  This  intention 
was  to  revoke  by  written  instrument,  and  the  revocation  fails 
for  the  reason  that  the  writing  was  not  signed  in  the  presence  of 
three  witnesses  in  the  manner  provided  in  the  statute.  The 
writing  cannot  operate  as  a  revocation  by  cancellation  for  the 
reason  that  no  material  portion  of  the  will  is  canceled  or  oblit- 
erated. We  think  this  conclusion  is  demanded  by  the  provi- 
sions of  our  Code.  The  provisions  of  the  Code  on  the  subject 
of  revocation  of  wills  are  substantially  the  same  as  those  of  the 
English  statute  of  frauds.  In  the  case  of  Ladd's  Will  (60  Wis. 
187,  18  N.  W.  734,  50  Am.  Rep.  355),  it  was  held  under  a  stat- 
ute which  contained  provisions  very  similar  to  those  in  our 
Code  on  the  subject  of  revocation  of  wills  by  written  instrument 
and  cancellation,  that,  where  a  will  was  written  on  the  first  page 
of  a  double  sheet  of  paper,  and  the  testatrix  wrote  upon  the 
fourth  page  of  the  sheet  the  words,  "  I  revoke  this  will,"  sign- 
ing and  dating  the  same,  but  such  writing  was  not  attested  or 
subscribed  by  witnesses,  the  words  did  not  take  effect  as  a  writ- 
ten revocation,  nor  did  the  same  amount  to  a  cancellation  of  the 
will.  The  conclusion  just  stated  was  reached  in  that  case  after 
an  exhaustive  examination  of  authorities,  which  are  collected 
together  in  the  opinion  of  Mr.  Justice  Cassoday.  In  Lewis  v. 
Lewis  (2  Watts  &  S.  455),  it  was  held  that  the  word  "  Obsolete," 
written  by  a  testator  on  the  margin  of  his  will,  but  not  signed 
in  the  manner  provided  in  the  statute  of  Pennsylvania,  did  not 
operate  as  an  express  revocation  of  the  will,  nor  amount  to  a  can- 
cellation of  the  same.  In  the  case  of  Warner  v.  Warner's  Estate 
(37  Vt.  356),  it  was  held  that,  where  a  testator  wrote  his  will 
mostly  upon  one  side  of  a  half  sheet  of  foolscap  paper,  the  signa- 
ture and  attestation  clause  being  upon  the  other  side  of  the  same 
paper  near  the  top,  and  two  years  afterward  wrote  below  all 
the  writing,  and  near  the  middle  of  the  sheet,  "This  will  is 
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hereby  canceled  and  annulled  in  full  this  15th  day  of  March, 
1859/'  this  amounted  to  a  revocation  of  the  will  by  canceling. 
The  ruling  made  in  that  case  was  said  by  Mr.  Justice  Cassoday, 
in  the  opinion  in  the  case  above  referred  to,  to  be  "  in  opposi- 
tion to  the  principles  maintained  by  some  of  the  best  adjudi- 
cated cases,"  and  attention  was  called  to  the  fact  that  that  de- 
cision was  condemned  by  one  of  the  ablest  text-writers  on  the 
subject  of  wills.  (See  1  Redf.  Wills  [4th  ed.],  *3i8.)  In  the 
case  of  Semmes  v.  Semmes  (7  Har.  &  J.  388),  which  is  some- 
times cited  as  authority  for  the  proposition  that  written  entry 
upon  a  will  may  have  the  effect  to  revoke  the  same  as  by  can- 
cellation, it  appeared  that  there  was  not  only  a  written  entry 
upon  the  will  indicating  an  intention  to  revoke,  but  a  pen  had 
been  drawn  across  the  signature  of  the  testator  and  the  names 
of  the  subscribing  witnesses,  which,  of  course,  would  have  the 
effect  of  canceling  the  will,  independently  of  the  entry  upon  the 
paper.  As  to  the  effect  of  drawing  lines  with  a  pen  across 
words  in  a  will,  see  In  re  Kirkpatrick's  Will  (22  N.  J.  Eq.  463)  ; 
In  re  Glass'  Estate  ([Colo.  App.],  60  Pac.  186.)  In  the  case  of 
Evans'  Appeal  (58  Pa.  St.  238),  where  it  was  held  that  a  will  was 
canceled,  in  addition  to  the  word  "  Canceled  "  having  been  writ- 
ten upon  the  back  of  the  will,  the  signature  of  the  testator  to  a 
codicil  was  crossed  out,  and  the  word  "  Canceled  "  written  under 
it;  the  signature  of  the  testator  appeared  in  two  places  in  the 
original  will,  and  one  of  these  was  crossed  out  by  a  line  drawn 
through  it  and  the  date  written  under  it ;  and  the  will  itself  was 
torn  in  two  places.  In  Witter  v.  Mott  (2  Conn.  67),  it  was  held 
that  words  expressive  of  an  intention  to  revoke,  written  by  a  tes- 
tator on  the  back  of  his  will,  and  signed,  but  not  attested,  by 
three  witnesses,  operated  as  an  express  revocation  of  the  will. 
There  wast,  however,  no  statute  in  Connecticut  requiring  written 
revocations  of  wills  to  be  signed  in  the  presence  of  three  wit- 
nesses. This  case,  of  course,  furnishes  no  authority,  in  view  of 
our  statute,  for  holding  the  entry  on  the  will  in  the  present  case 
to  be  an  express  revocation  in  writing.  We  have  called  at- 
tention to  the  cases  from  Vermont,  Maryland,  and  Pennsylvania 
for  the  reason  that  the  two  former  were  relied  on  by  counsel  for 
the  plaintiff  in  error  in  the  present  case,  and  the  latter  is  some- 
times cited  as  authority  for  the  proposition  that  there  may  be  a 
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cancellation  of  a  will  by  an  entry  to  that  effect  upon  the  paper, 
although  such  entry  did  not  have  the  effect  of  obliterating-  or 
canceling  any  material  part  of  the  will.  The  two  latter  cases 
are  clearly  distinguishable  from  the  present  case  for  the  reasons 
above  stated.  The  Vermont  case  supports  the  contentions  of 
counsel,  but  that  case  is  not,  in  our  opinion,  sound,  and,  as  has 
been  shown  above,  it  has  met  with  adverse  criticism  at  the 
hands  of  a  learned  text-writer,  as  well  as  at  the  hands  of  a 
jurist  of  undoubted  learning  and  ability.  (See  also,  upon  the 
subject  of  revocation  of  wills  by  cancellation,  Page  Wills,  §§  244- 
249;  Schouler  Wills  [3d  ed.],  §  419  et  seq,;  1  Redf.  Wills 
[4th  ed.],  *3i8  et  seq.;  1  Underhill  Wills,  §  228  et  seq.;  Pritch- 
ard  Wills,  §  262;  Beach  Wills,  §  55;  1  Jarman  Wills  [6th  Am. 
ed.  Big.],  *U3  et  seq.) 

Error  is  assigned  upon  the  refusal  of  the  judge  to  allow 
a  witness  to  testify  that  a  few  days  before  the  death  of  the  tes- 
tator he  had  arranged  with  him  and  two  other  witnesses  to 
meet  the  testator  at  an  appointed  time  and  place  for  the  pur- 
pose of  witnessing  the  execution  of  a  will,  and  in  refusing  to 
admit  in  evidence  a  paper  purporting  to  be  a  will  of  J.  W.  How- 
ard, which  was  unsigned.  There  was  no  error  in  either  of  the 
rulings  complained  of.  The  only  purpose  in  introducing  this 
evidence  was  to  show  an  intention  on  the  part  of  Howard  to  re- 
voke the  will  which  was  propounded  for  probate.  There  was 
no  question  as  to  the  fact  that  Howard  had  this  intention.  It 
was  manifest  from  the  entry  upon  the  paper,  and  the  controlling 
question  in  the  present  investigation  was  whether  this  inten- 
tion had  been  carried  into  effect.  The  judge  did  not  err  in  any 
of  the  rulings  complained  of,  nor  in  directing  a  verdict  in  favor  of 
the  propounder. 

Judgment  affirmed.  All  the  justices  concurring,  except  Lewis, 
J.,  absent  on  account  of  sickness. 
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French  et  al.  vs.  Northern  Trust  Co. 
[Supreme  Court  of  Illinois,'  April  16,  1902;  107  111.  30,  64  N.  E.  105.] 

Testamentary  Trust  —  Want  of  Trustee  —  Appointment 
by  Court  —  Trustee's  Powers  —  Conveyance  to  Bene- 
ficiary —  Exercise  of  Discretion  —  Personal  Confidence 
—  Termination  of  Trust. 

X.  A  will  named  a  general  trustee  for  the  whole  estate,  to  whom  all  the 
property  was  devised,  to  pass  on  his  death  to  the  executors  and  trus- 
tees of  his  will.  A  separate  trust  was  then  created  for  a  share  of  a 
devisee,  and  a  trustee  appointed  for  such  share,  subject  to  a  super- 
visory power  of  the  general  trustee  to  direct  a  conveyance  or  trans- 
fer of  the  separate  trust  estate,  and  with  power  in  the  general  trus- 
tee to  appoint  a  successor  by  deed  or  will ;  and  in  default  of  appoint- 
ment his  executors  or  trustees  were  to  act.  The  general  trustee, 
however,  never  exercised  the  power  to  appoint  a  trustee  on  a 
surrender  of  the  separate  trust.  He  did  not  name  a  separate  trustee 
by  his  will,  and  the  executors  and  trustees  appointed  to  execute  his 
will  declined  to  act.  Held,  that,  as  equity  would  not  permit  a  trust 
to  fail  for  want  of  a  trustee,  the  court  properly  appointed  a  trustee 
for  the' separate  trust. 

2.  A  will  created  a  separate  trust  as  to  one  share  of  the  estate,  which  the 

trustee  was  to  convey  to  the  life  beneficiary,  who,  the  will  stated, 
had  shown  indications  of  insanity,  when  satisfied  that  he  was  com- 
petent to  take  care  thereof,  and  not  before,  or  when  directed  to  do 
so  by  the  general  trustee  of  the  whole  estate.  Held,  that  the  power 
to  convey  created  thereby  was  discretionary,  involving  personal  con- 
fidence, and  hence  did  not  pass  to  a  successor  appointed  by  the  court. 

3.  The  exercise  of  the  power  to  convey  could  not  be  compelled  on  the 

mere  determination  that  the  beneficiary  was  sane. 

4.  The  beneficiary  was  to  have  for  his  support  the  income  of  his  share  of 

the  estate,  which,  in  so  far  as  it  was  not  conveyed  to  him  during 
his  life,  was  to  go  to  his  heirs;  and  a  part  of  it  was  conveyed  to 
him  by  direction  of  the  general  trustee.  Held,  as  to  the  remainder, 
that  the  fact  that  the  beneficiary  was  sane,  and  that  there  was  no  one 
to  exercise  the  discretion  as  to  a  conveyance  thereof  reposed  in  the 
original  testamentary  trustee,  did  not  terminate  the  trust,  and  entitle 
either  the  beneficiary  or  one  of  his  creditors  to  a  conveyance  of  the 
estate. 

Appeal  from  Appellate  Court,  First  District. 
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Bill  by  Charles  S.  French  against  the  Northern  Trust  Com- 
pany and  Charles  Joel  Walter.  A  decree  dismissing  a  cross-bill 
filed  by  the  latter  defendant,  after  sustaining  a  demurrer  thereto 
by  the  defendant  company,  and  dismissing  the  original  bill  for 
want  of  equity,  was  affirmed  by  the  Appellate  Court  (98  111.  App. 
410),  and  complainant  and  defendant  Walter  appeal. 

Affirmed. 

W.  /.  Lavery,  for  appellant  Charles  Joel  Walter, 

R.  H.  Towne,  for  appellant  Charles  S.  French. 

Dupee,  Judah,  Willard  &  Wolf,  for  appellee. 

Cartwright,  J. —  Charles  S.  French,  one  of  the  appellants, 
filed  his  bill  in  this  case  in  the  Circuit  Court  of  Cook  county 
against  Charles  Joel  Walter,  the  other  appellant,  and  the  Northern 
Trust  Company,  appellee,  alleging  that  he  had  recovered  a  judg- 
ment against  the  defendant  Charles  Joel  Walter  for  $9,336.44; 
that  execution  was  returned  unsatisfied;  and  that  the  defendant 
the  Northern  Trust  Company  had  in  its  hands  upwards  of 
$48,000  which  it  claimed  to  hold  as  trustee  for  said  Charles  Joel 
Walter  under  the  provisions  of  the  will  of  Jerusha  Maxwell;  and 
praying  that  the  trust  be  declared  executed,  and  the  judgment 
of  the  complainant  paid  out  of  the  funds.  Charles  Joel  Walter 
answered,  admitting  the  material  allegations  of  the  bill.  The 
Northern  Trust  Company  answered,  alleging  that  the  judg- 
ment was  obtained  by  confession  and  collusion  between  the 
complainant  and  the  judgment  debtor  and  denying  the  liabil- 
ity of  the  fund  to  the  payment  of  the  judgment.  The  defend- 
ant Charles  Joel  Walter  then  filed  his  cross-bill  against  the 
other  parties  to  the  suit,  claiming  that  the  trust  created  by  the 
will  was  limited  to  the  period  of  his  supposed  lunacy,  and  alleg- 
ing that  he  was  sane,  and  had  been  for  twenty  years.  He 
prayed  that  he  be  declared  sane  and  without  mental  disability, 
that  the  trust  be  declared  executed,  and  that  the  trustee  turn 
over  the  estate  to  him.  The  defendant  the  Northern  Trust 
Company  demurred  to  the  cross-bill,  and  the  demurrer  was  sus- 
tained and  the  bill  dismissed;  and  the  court,  being  of  the  opinion 
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that  the  original  bill  was  subject  to  the  same  infirmities  as  the 
cross-bill,  dismissed  it  for  want  of  equity  apparent  upon  its  face. 
The  Appellate  Court  affirmed  the  decree. 

The  controversy  is  over  money  and  securities  held  by  the 
Northern  Trust  Company  as  trustee  for  Charles  Joel  Walter,  and 
is  to  be  determined  upon  the  allegations  of  the  cross-bill  admitted 
by  the  demurrer,  and  the  averments  of  the  original  bill,  which  are 
the  same  in  effect.  The  right  of  French  to  a  decree  under  the 
original  creditor's  bill  must  depend  upon  the  success  of  the 
cross-bill,  and,  if  Charles  Joel  Walter  has  no  right  to  the  fund, 
his  creditor,  French,  has  none.  The  original  bill  must  stand 
or  fall  with  the  cross-bill. 

The  facts,  as  shown  by  the  pleadings,  are  as  follows: 

In  1875  Jerusha  Maxwell,  of  Walworth  county,  Wis.,  the 
grandmother  of  Charles  Joel  Walter,  died  testate,  and  her  will 
was  admitted  to  probate  in  said  county.  It  contained  the  fol- 
lowing provisions: 

"  Item  2.  Subject  to  above,  I  devise  and  bequeath  all  my 
property  and  estate  which  may  belong  to  me  in  my  own  right 
at  my  decease  to  the  children  of  Ophelia,  late  wife  of  Joel  C. 
Walter,  in  equal  shares ;  the  share  of  Charles  Joel  to  be  vested 
in  a  trustee,  as  hereinafter  provided.  If  any  of  said  children 
should  die  before  me,  leaving  issue,  such  issue  to  take  same  share 
as  parent  if  living." 

"  Item  4.  Since  by  will  of  my  late  husband  power  is  given  me 
to  devise  and  bequeath  all  his  property  except  as  in  said  will  is 
excepted,  I  hereby,  in  execution  of  said  power,  devise  all  prop- 
erty and  estate  covered  by  said  power  to  Joel  C.  Walter,  and 
upon  his  death  to  executors  and  trustees  of  his  last  will,  in  trust 
for  children  of  Ophelia,  late  wife  of  Joel  C.  Walter,  in  equal 
shares;  in  case  of  death  of  any  child  before  me,  issue  to  take 
same  share  as  parent.  Share  allotted  to  Ida  Ophelia  Walter 
shall  be  held  in  trust  for  her  after  her  arrival  at  lawful  age.  Any 
income  to  be  paid  in  regular  quarterly  payments  upon  her  own 
receipt  solely,  without  power  to  anticipate  during  her  life,  to  be 
held  and  enjoyed  free  and  clear  of  any  husband  she  may  have, 
to  her  sole  use.  Upon  her  death,  shares  so  allotted  shall  vest 
in  her  heirs-at-law  other  than  her  husband.  Trustee  under  this 
item  shall  have  power  to  make  division  of  property  covered  by 
Vol.  VIII  — 2 
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same,  receive  interest  and  profits,  pay  taxes  and  other  charges, 
make  repairs,  sell  and  convey,  and  do  all  other  acts  necessary  to 
fully  execute  the  trust. 

"  Item  5.  As  Charles  Joel  Walter  has  shown  indications  of 
not  being  in  his  right  mind,  I  direct  that  his  entire  share  shall 
go  to  and  be  vested  in  a  trustee,  who  shall  see  that  the  said 
Charles  Joel  is  properly  maintained  and  comfortably  provided 
for  out  of  such  property  held  by  such  trustee;  he  using  such 
amount  for  that  purpose  as,  in  his  discretion,  shall  seem  best, 
with  power  in  said  trustee  to  sell  and  convey  any  property  be- 
longing to  share  of  said  Charles  Joel,  when,  in  his  discretion, 
it  shall  appear  proper;  and  said  trustee  shall  convey,  transfer, 
and  deliver  to  said  Charles  Joel  his  said  share  when  said  trustee 
shall  be  satisfied  that  said  Charles  Joel  is  competent  to  take  care 
of  the  same,  and  not  before,  unless  Joel  C.  Walter,  father  of  said 
Charles  Joel,  shall  direct  said  trustee  so  to  do;  and  said  Charles 
Joel  is  to  have  no  power  to  control,  dispose  of,  or  incumber  such 
share  by  any  act  done  or  suffered  by  him  until  same  shall  have 
been  actually  conveyed  to  him  by  said  trustee.  In  case  of  death 
of  said  Charles  Joel  before  property  covered  by  this  item  is 
turned  over  to  him  by  said  trustee,  legal  title  shall  vest  in  his 
heirs.  I  nominate  and  appoint  Alonzo  J.  Willard  to  be  trustee 
under  this  item  with  respect  to  share  allotted  to  said  Charles 
Joel.  In  case  of  hist  death  or  refusal  to  accept,  then,  in  default 
of  further  appointment  by  me,  the  executors  and  trustees  under 
will  of  his  father,  Joel  C.  Walter,  or  such  other  person  or  per- 
sons as  said  Joel  C.  shall  by  will  or  deed  appoint,  shall  be  such 
trustee." 

Alonzo  J.  Willard  accepted  the  trust,  and  acted  as  trustee  until 
the  year  1886.  The  property  devised  was  wholly  in  real  estate, 
and  was  of  considerable  extent  and  value  —  situated  in  Cook 
county,  111.,  and  Walworth  county,  Wis.  During  the  incum- 
bency of  Willard  as  trustee,  he  conveyed  to  Charles  Joel  Walter 
at  various  times,  by  the  direction  of  Joel  C.  Walter,  as  provided  in 
the  will,  all  of  the  real  estate,  except  an  interest  in  a  lot  in  Chi- 
cago. The  property  so  conveyed  to  Charles  Joel  Walter  by  the 
trustee  was  the  greater  part  of  the  valuable  estate,  and  he  dis- 
posed of  the  whole  of  it.  The  remainder  of  the  estate  was  ulti- 
mately turned  into  money,  and  the  proceeds  invested  in  secu- 
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rities.  In  1886  Alonzo  J.  Willard  filed  his  bill  in  the  Superior 
Court  of  Cook  county,  asking  to  be  relieved  of  the  trust,  and 
made  Charles  Joel  Walter,  and  his  father,  Joel  C.  Walter,  who 
had  the  power  of  appointment  of  the  successor,  defendants  to 
the  bill.  Joel  C.  Walter  entered  his  appearance,  and  was 
defaulted  for  want  of  an  answer.  Charles  Joel  Walter  ap- 
peared by  Anson  B.  Jenks,  his  solicitor,  and  answered  the 
bill.  By  consent  of  Charles  Joel  Walter  a  decree  was  entered 
appointing  said  Anson  B.  Jenks  as  trustee  under  the  provisions 
of  the  will,  and  vesting  him  with  title  to  the  trust  property,  with 
as  great  powers  as  Willard  would  have  had  if  he  had  continued 
to  act.  Joel  C.  Walter  made  no  appointment  of  a  successor  to 
Willard,  and  Anson  B.  Jenks  accepted  the  trust,  received  the 
property,  and  acted  as  trustee.  Joel  C.  Walter  died  in  189 1,  and 
neither  in  his  lifetime,  by  deed,  nor  at  his  death,  by  will,  did  he 
appoint  any  trustee.  By  his  last  will  and  testament  he  ap- 
pointed as  executors  and  trustees  thereof  Edward  C.  Rogers, 
Alonzo  J.  Willard,  Mary  E.  Walter,  Philip  Edward  Walter,  and 
William  E.  Walter.  In  disposing  of  his  own  estate,  by  the 
will  he  directed  his  trustees  to  pay  Charles  Joel  Walter  $600  per 
annum,  in  quarterly  installments,  during  his  life,  and  at  his  death 
to  pay  his  widow  $5,000,  or,  in  the  event  he  should  leave  a  child 
or  children  and  no  widow,  then  to  pay  the  $5,000  to  the  child  or 
children.  In  1896  Anson  B.  Jenks,  the  trustee,  and  Charles  Joel 
Walter,  the  cestui  que  trust,  filed  their  bill  in  the  Circuit  Court  of 
Cook  county  for  a  partition  of  the  remaining  real  estate,  and  their 
suit  resulted  in  a  sale  of  the  property,  and  the  trustee  received 
the  proceeds.  In  1899  Anson  B.  Jenks  filed  his  bill  in  the 
Superior  Court  of  Cook  county  against  Charles  Joel  Walter, 
asking  to  be  relieved  of  his  duties  as  trustee.  Charles  Joel 
Walter  appeared  in  person  and  by  W.  J.  Lavery,  his  solicitor, 
and  in  his  answer  he  admitted  the  allegations  of  the  bill,  stated 
that  he  was  willing  that  Jenks  should  be  discharged,  and  re- 
quested the  court  to  appoint  the  Northern  Trust  Company  as 
trustee.  In  pursuance  of  the  bill,  answer,  and  proofs,  and  by 
consent  of  Charles  Joel  Walter,  a  decree  was  entered  by  which 
the  court  discharged  Anson  B.  Jenks  as  trustee,  and  appointed 
the  Northern  Trust  Company  in  his  place,  with  the  same  pow- 
ers, duties,  and  obligations  as  the  trustee  originally  named  in 
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the  will.  The  Northern  Trust  Company  accepted  the  trust,  and 
entered  upon  its  duties  as>  trustee.  Anson  B.  Jenks  paid  over 
the  fund  of  $48,000  to  it,  and  the  fund  is  now  held  by  it  as  such 
trustee. 

Appellants  contend  that,  inasmuch  as  the  will  of  Jerusha  Max- 
well provides  for  the  method  of  succession  in  the  trusteeship, 
such  succession  can  only  be  effected  in  the  manner  directed  by 
the  will.  The  provisions  of  the  will  are  somewhat  peculiar.  Joel 
C.  Walter  is  first  named  as  a  general  trustee  of  the  whole  estate, 
to  whom  all  the  property  is  devised,  to  pass  upon  his  death  to 
the  executors  and  trustees  of  his  will.  Then  separate  trusts  are 
created  for  the  different  shares  of  the  estate, —  one  for  the  share 
of  Ida  Ophelia  Walter,  and  a  second  one  for  the  share  of  Charles 
Joel  Walter.  Alonzo  J.  Willard  is  appointed  trustee  for  the 
share  of  Charles  Joel  Walter,  subject  to  the  supervisory  power 
of  the  general  trustee  to  direct  a  conveyance  or  transfer  of  the 
trust  estate,  and  with  a  power  in  the  general  trustee  to  appoint 
a  successor  by  deed  or  will,  and  in  default  of  appointment  his 
executors  and  trustees  are  to  act  as  trustees.  The  author  of  a 
trust  has  the  right  to  say  in  what  manner  vacancies  shall  be 
filled,  and  if  he  exercises  that  right  they  cannot  be  filled  in  any 
other  way,  unless  there  is  a  failure  or  refusal  to  fill  them  as 
directed,  or  the  trustee  fails  or  refuses  to  act,  in  which  case 
chance^  will  interpose  to  preserve  the  trust.  (Golder  v.  Bress- 
ler,  105  111.  419.)  In  this  case  Joel  C.  Walter  did  not  exercise 
his  power  to  appoint  a  successor  to  Willard.  He  was  a  defend- 
ant to  the  bill  filed  when  Willard  gave  up  the  trust,  and  was 
defaulted,  and  for  five  years'  thereafter,  up  to  his  decease,  did 
not  attempt  to  exercise  the  power  given  him.  He  did  not  name 
a  trustee  by  his  will,  and  his  executors  and  trustees  never  ac- 
cepted the  trust  under  the  will  of  Jerusha  Maxwell.  All  of  them 
either  declined  to  act  as  executors  or  trustees  of  hisi  will  or  re- 
signed, and  two  of  them  have  died.  There  is  no  one  acting  in 
the  capacity  of  executor  or  trustee  of  the  will  of  Joel  C.  Walter, 
and  there  is  no  person  in  existence  with  power  to  appoint  a 
successor  in  trust  under  the  will  of  Jerusha  Maxwell.  A  court 
of  equity  will  not  permit  a  trust  to  fail  for  want  of  a  trustee,  and 
since  the  power  of  appointment  was  not  exercised,  and  the  exec- 
utors and  trustees  of  Joel  C.  Walter  failed  to  act,  the  court  had 
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power  to  make  the  appointment.  It  must  be  held  that  the 
Northern  Trust  Company  was  properly  appointed  at  the  request 
of  Charles  Joel  Walter. 

It  is  next  contended  by  appellants  that  the  power  conferred 
upon  the  trustee  to  convey,  transfer,  and  deliver  to  Charles  Joel 
Walter  the  estate  when  the  trustee  should  be  satisfied  that  said 
Charles  Joel  Walter  was  competent  to  take  care  of  the  same, 
and  not  before,  and  to  thereby  put  an  end  to  the  trust,  was  one 
of  personal  confidence,  which  did  not  pass  to  successors  in  trust 
with  the  estate.  As  a  general  rule,  where  a  power  is  discretion- 
ary, and  of  a  kind  that  indicates  personal  confidence  in  the  one 
selected  to  exercise  it,  a  court  of  equity  will  not  assume  to  exer- 
cise the  discretion,  and  the  power  will  not  pass  to  a  successor 
appointed  by  the  court,  in  the  absence  of  express  words  to  that 
effect  in  the  instrument  creating  the  trust.  The  court  cannot 
invest  a  trustee  of  its  creation  with  powers  which  are  to  be  exer- 
cised, or  not,  in  the  personal  judgment  and  discretion  of  the  one 
appointed  in  the  creation  of  the  trust,  in  whom  personal  con- 
fidence is  reposed.  If  the  power  is  ministerial,  or  given  for  the 
purpose  of  executing  a  declared  trust  which  the  court  can  en- 
force, although  there  may  be  some  measure  of  discretion  in- 
volved, the  court  will  compel  the  performance  of  the  power,  or 
execute  it  in  the  place  of  the  trustee.  If  the  purposes  of  a  will 
require  the  exercise  of  a  power,  the  duty  may  be  enforced  in 
order  that  the  wishes  of  the  testator  may  be  carried  out.  In 
this  case  the  trustee  is  required  by  the  will  —  first,  to  see  that 
Charles  Joel  Walter  is  properly  maintained  and  comfortably 
provided  for  out  of  the  property  held  by  the  trustee,  he  using 
such  amount  for  that  purpose  as,  in  his  discretion,  shall  seem 
best;  second,  to  convey,  transfer,  and  deliver  to  Charles  Joel 
Walter  the  estate  when  the  trustee  shall  be  satisfied  that  said 
Charles  Joel  Walter  is  competent  to  take  care  of  the  same,  and 
not  before.  The  provision  that  the  trustee  shall  see  that  Charles 
Joel  Walter  is  properly  maintained  and  comfortably  provided 
for  is  declared  to  be  discretionary  as  to  the  amount  used  for 
that  purpose,  but  the  intention  of  the  testatrix  that  he  shall  be 
properly  maintained  and  comfortably  provided  for  is  clearly 
declared.  The  trustee  is  required  to  properly  maintain  and  com- 
fortably provide  him,  and  to  use  what  may  be  necessary  to 
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accomplish  that  object,  and  the  will  in  that  respect  creates  an 
enforceable  trust.  The  trustee  would  not  have  a  mere  discre- 
tionary power,  but  a  power  coupled  with  a  trust,  which  could 
be  enforced  or  executed  by  the  court.  {In  graham  v.  In  graham, 
169  111.  432,  48  N.  E.  561,  49  id.  320.)  The  other  provision 
creates  a  discretionary  power.  It  confers  a  discretion  as  to 
whether  the  conveyance  shall  be  made  or  not,  and  the  power 
is  to  be  exercised  only  when  the  trustee  shall  be  satisfied  of  the 
competency  of  Charles  Joel  Walter  to  take  care  of  the  estate, 
or  when  Joel  C.  Walter  shall  direct  a  conveyance.  The  whole 
power  in  that  respect  is  founded  —  first,  on  the  personal  judg- 
ment and  discretion  of  the  trustee ;  and,  second,  upon  the  super- 
visory judgment  and  discretion  of  the  father,  Joel  C.  Walter. 
The  court  could  exercise  no  control  over  Joel  C.  Walter  to  re- 
quire him  to  exercise  his  arbitrary  power  and  give  the  direction, 
nor  over  the  trustee,  acting  in  good  faith,  to  require  him  to  be 
satisfied  of  the  competency  of  Charles  Joel  Walter,  as  a  con- 
dition precedent  to  the  termination  of  the  trust.  Admitting  the 
argument  of  counsel  for  appellants  that  the  discretionary  power 
to  determine  the  question  of  competency  and  make  the  convey- 
ance did  not  pass,  by  virtue  of  the  will,  to  the  trustees  appointed 
by  the  court,  it  results  that,  so  far  as  the  will  is  concerned,  the 
discretionary  power  is  absolutely  gone. 

The  position  of  counsel  for  appellants,  however,  on  that  ques- 
tion, is  that  the  trust  has  come  to  an  end  because  the  discretion- 
ary power  has  ceased.  They  say  that  the  intention  of  the  testa- 
trix was  that  the  estate  should  be  vested  in  Charles  Joel  Walter 
during  his  lifetime,  provided  he  should  be  sane;  that  the  trust 
was  only  to  exist  until  that  time,  and  he  being  sane,  and  there 
being  no  one  to  exercise  the  discretion  and  determine  that  ques- 
tion, he  is  entitled  to  the  estate.  We  are  unable  to  reach  that 
conclusion.  The  evident  purpose  of  the  testatrix  was  to  create 
a  trust  for  the  lifetime  of  Charles  Joel  Walter,  and  to  provide 
for  a  discontinuance  of  it  upon  certain  conditions  specified  in  the 
will.  The  trust  was  for  his  maintenance  and  comfortable  sup- 
port, and  was  to  continue  for  his  life,  unless  the  estate  should 
be  turned  over  to  him  by  the  trustee  in  accordance  with  the 
provisions  of  the  will;  and  at  his  death,  if  it  had  not  been  so 
turned  over  to  him,  the  legal  title  was  to  vest  in  his  heirs.    The 
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plain  intent  was  that  the  trust  should  continue  for  his  life  unless 
his  father,  in  the  exercise  of  the  arbitrary  and  discretionary 
power  given  him,  should  direct  a  conveyance  to  him,  or  the 
trustee,  in  the  exercise  of  his  personal  judgment  and  discretion, 
should  become  satisfied  that  he  was  competent  to  take  care  of 
the  estate;  and  a  conveyance  before  that  time  is  expressly  pro- 
hibited. It  was  not  intended  by  the  testatrix  that  the  power 
should  be  exercised,  except  in  the  discretion  of  the  trustees 
•empowered  by  the  will  to  exercise  it.  We  cannot  assent  to  the 
proposition  that  the  fact  of  there  being  no  one  who  can  exercise 
the  personal  discretion  has  the  same  effect  as  though  there  was 
a  person  capable  of  exercising  it,  and  as  though  it  was  exercised 
in  such  a  way  as  to  authorize  the  conveyance.  Nor  do  we  think 
that  the  power  was  to  be  exercised  upon  the  mere  determination 
that  Charles  Joel  Walter  was  sane.  The  trustee  was  to  be  satis- 
fied that  he  was  competent  to  take  care  of  the  estate,  which 
means  much  more  than  mere  sanity.  It  is  true  that  the  testatrix 
gave  as  a  reason  for  creating  the  trust  that  Charles  Joel  Walter 
had  shown  indications  of  not  being  in  his  right  mind,  but  her 
reason  cannot  control  the  plain  language  of  the  will  as  to  the 
condition  upon  which  the  conveyance  was  to  be  made.  She 
did  not  declare  him  insane,  and  the  provision  that  he  was  to 
have  no  power  to  dispose  of  or  incumber  the  share  until  actually 
conveyed  to  him  would  indicate  that  she  did  not  refer  to  actual 
insanity.  If  he  was  insane,  he  could  not  dispose  of  or  incumber 
the  estate.  The  direction  of  Joel  C.  Walter,  or  the  determina- 
tion by  the  trustee,  was  made  a  condition  precedent  to  the  con- 
vevance  to  Charles  Joel  Walter,  and  until  that  condition  was 
complied  with  he  would  not  be  entitled  to  the  estate.  (Markham 
v.  Hufford  [Mich.],  82  N.  W.  222,  48  L.  R.  A.  580,  81  Am.  St. 
Rep.  222.)  There  was  no  allegation  that  he  was  competent  to 
take  care  of  the  estate,  and,  in  any  view  of  the  nature  of  the 
power,  the  court  was  right  in  sustaining  the  demurrer  and  dis- 
missing the  bill  for  want  of  such  an  allegation. 

None  of  the  cases  cited  by  counsel  sustain  their  claim.  There 
have  been  cases  where  a  will  has  given  property  to  a  class,  with 
a  power  of  appointment  in  what  shares  and  in  what  manner  the 
members  of  the  class  should  take,  and  it  was  held  that  the  gift 
would  be  distributed  among  all  the  class  in  default  of  appoint- 
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ment.  Cole  v.  Wade  (16  Ves.  27)  is  a  case  of  that  kind,  and 
others  to  the  same  effect  are  cited.  The  case  of  Security  Co.  v. 
Snow  (70  Conn.  288,  39  Atl.  153,  66  Am.  St.  Rep.  107)  is  relied 
upon;  but  in  that  case  there  was  a  direct  gift  by  will,  and  by  a 
codicil  it  was  made  subject  to  a  trust  during  the  life  of  a  trustee 
with  discretionary  power.  The  trust  terminated  at  the  death  of 
the  trustee,  and  the  discretionary  power  could  not  be  exercised 
by  a  successor.  The  beneficiary  was  the  owner  of  the  property, 
and  was  entitled  to  the  absolute  control  of  it  on  the  termination 
of  the  trust. 

The  fact  that  Willard,  while  acting  as  trustee,  turned  over  a 
large  part  of  the  estate  to  the  beneficiary  by  the  direction  of  his 
father,  does  not  justify  turning  over  the  balance  and  terminating 
the  trust.  A  large  amount  of  property  was  turned  over  by  the 
trustee,  and  disposed  of  by  the  beneficiary.  The  will  directed 
that  he  should  be  properly  maintained  and  comfortably  provided 
for,  and  created  an  enforceable  trust  for  that  purpose.  He  was 
fully  provided  for,  and  was  also  given  an  annual  income  under 
his  father's  will;  and  yet  there  is  a  judgment  against  him  of 
$9i336-44,  and  he  has  no  property  out  of  which  it  can  be  made. 
What  remains  of  the  estate  is»  subject  to  the  trust  declared  by 
the  will,  and  is  to  be  governed  by  its  provisions. 

Charles  Joel  Walter  was  a  party  to  the  proceedings  in  court 
on  each  occasion  when  a  trustee  was  appointed.  He  requested 
the  appointment  of  the  present  trustee,  and  consented  that  it 
should  have  the  same  powers,  duties,  and  obligations  as  the  first 
trustee  under  the  will.  Whether  his  consent  had  the  effect  to 
vest  in  the  trustee  the  discretion  conferred  by  the  will  or  not, 
the  decision  was  correct.  Neither  he  nor  his  creditor  could 
compel  a  conveyance  of  the  estate. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Pease  vs.  Christman. 

[Supreme  Court  of  Indiana,  May  27,  1902;  158  Ind.  642,  64  N.  E.  90.] 

Administration  —  Funeral  Expenses  —  Monument  —  Pay- 
ment by  Widow  —  Subrogation  —  Appeal  —  Record  — 
Presumption. 

1.  On  appeal  from  a  judgment  in  an  action  allowing  a  widow's  claim 

against  the  estate  for  erecting  a  monument  at  her  husband's  grave, 
tried  on  a  statement  of  facts  which  is  silent  as  to  the  value  or  sol- 
vency of  the  estate,  or  the  suitableness  of  the  monument  to  the  con- 
ditions, the  presumption  as  to  such  facts  is  in  favor  of  the  trial 
court's  action. 

2.  The  expense  of  erecting  a  suitable  monument  over  the  grave  of  a 

deceased  is  to  be  classed  among  the  funeral  expenses. 

3.  Where  a  widow,  before  the  appointment  of  an  administrator,   incurs 

the  expense  of  erecting  a  suitable  monument  over  the  grave  of  her 
husband,  she  is  entitled  to  be  subrogated  to  the  rights  of  the  dealer 
who  erected  the  monument,  and  may  recover  therefor  against  the 
administrator. 

Appeal  from  Circuit  Court,  La  Porte  county;  John  C. 
Richter,  Judge. 

Action  by  Emma  Christman  against  Seth  M.  Pease.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Transferred  to  Su- 
preme Court  under  act  approved  March  13,  1901. 

Affirmed. 

Fred  R.  Liddell,  for  appellant. 

James  O'Brien  and  R.  B.  Oglesbee,  for  appellee. 

Jordan,  J. —  Appellee  in  the  lower  court  sought  to  be  reim- 
bursed out  of  the  estate  of  her  deceased  husband,  to  the  amount  of 
$152,  for  money  laid  out  and  expended  by  her  in  the  purchase  of 
a  suitable  monument  erected  over  his  grave.  The  case  was  tried 
upon  an  agreed  statement  of  facts,  under  which  the  court  was  re- 
quested to  decide  whether  a  claim  for  a  monument  was  a  valid 
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and  just  one  against  the  estate  of  the  decedent.  The  court,  in 
consideration  of  the  agreed  statement  of  facts,  allowed  the  claim 
in  favor  of  appellee  to  the  amount  of  $152.60,  and,  over  appel- 
lant's motion  for  a  new  trial,  adjudged  that  the  same  be  paid  out 
of  the  assets  of  the  estate  of  John  Christman,  deceased.  From 
this  judgment  the  administrator  appeals,  and  assigns  as  error 
(1)  that  the  complaint  does  not  state  facts  sufficient;  (2)  that 
the  court  erred  in  overruling  his  motion  for  a  new  trial. 

Counsel  for  appellant  insists  that  under  the  facts  the  decision 
of  the  court  in  allowing  the  claim  cannot  be  sustained.  The 
agreed  statement  of  the  parties  discloses  the  following  facts: 
John  Christman  died  intestate  in  La  Porte  county,  Ind.,  on  No- 
vember 2,  1896,  leaving  as  his  heirs-at-law  appellee,  his  widow, 
and  five  children,  each  over  the  age  of  twenty-one  years,  con- 
sisting of  three  sons  and  two  married  daughters.  No  admins- 
tration  was  had  upon  his  estate  until  November  17,  1898,  on 
which  date  appellant  was  appointed  and  qualified  as  the  admin- 
istrator thereof.  After  the  death  of  said  Christman,  and  before 
the  appointment  of  the  said  administrator,  his  widow,  Emma 
Christman,  appellee  herein,  with  the  knowledge  and  consent  of 
the  three  sons,  purchased  and  procured  from  a  certain  dealer  a 
monument,  at  the  price  of  $152,  for  her  deceased  husband,  and 
procured  the  same  to  be  erected  at  his  grave.  The  price  of  the 
monument  was  charged  to  her  by  the  dealer  of  whom  it  was  ob- 
tained, and  subsequently  was  paid  for  by  her.  After  the  ap- 
pointment of  appellant  as  the  administrator  of  her  husband's 
estate,  she  filed  her  claim  against  the  same  to  be  reimbursed  there- 
from for  the  money  so  expended  and  paid  by  her.  The  state- 
ment of  facts  further  discloses  that  at  the  time  the  monument 
was  ordered  there  was  "  either  an  express  or  implied  promise  " 
by  the  three  sons  to  contribute  to  the  payment  thereof,  but,  so 
far  as  the  two  married  daughters  were  concerned,  there  was  no 
agreement  on  their  part  to  contribute  to  its  payment.  Counsel 
for  appellant  contend  that  under  the  facts  the  holding  of  this 
court  in  the  appeal  of  Lerch  v.  Emmett  (44  Ind.  331)  must  rule. 
In  that  case  suit  was  brought  by  the  appellees  against  the  estate 
of  the  deceased,  at  whose  grave  they  had  erected  a  monument  for 
the  price  of  $175  upon  the  order  of  the  mother  of  the  decedent, 
in  settlement  of  which  she  had  executed  her  own  note  for  the 
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price  thereof.  The  facts  in  that  case  are  not  fully  disclosed  by 
the  opinion,  but  an  examination  of  the  record  reveals  that  the 
assets  of  the  estate  amounted  to  about  $700,  and  that  there  were 
claim's  against  the  same,  and  the  order  or  contract  for  the  monu- 
ment in  dispute  was  made  after  the  appointment  of  the  adminis- 
trator, and  without  his  consent.  This  court  held,  under  the  facts, 
that  a  recovery  against  the  estate  could  not  be  sustained.  That 
case,  under  the  circumstances,  is  easily  distinguishable  from  the 
one  at  bar,  and  therefore  is  not  controlling.  The  statement  of 
facts  herein  involved  is  silent  in  respect  to  the  following :  ( 1 )  The 
value  of  the  estate  left  by  the  deceased ;  (2)  whether  the  estate  is 
solvent  or  insolvent;  and  (3)  whether  the  monument  in  question 
was  suitable  to  the  condition  in  life  of  the  deceased,  and  the  price 
thereof  reasonable.  Hence  as  to  these  features,  under  the  cir- 
cumstances, we  must  presume  in  favor  of  the  action  of  the  lower 
court  in  allowing  the  claim.  The  objections  made  to  the  allow- 
ance thereof  are  not  based  on  the  ground  that  the  monument  was 
too  expensive,  or  that  it  was  not  suitable  to  the  station  in  life  of 
the  decedent,  but  are  made  wholly  upon  the  ground  that  under 
the  facts  the  claim  cannot  be  legally  allowed  against  the  estate. 
Counsel  for  appellee,  however,  contend  that  the  claim  in  ques- 
tion must  be  regarded  as  funeral  expenses,  and,  as  she  ordered 
and  paid  for  the  monument  before  the  appointment  of  the  ad- 
ministrator, she  is  entitled  to  be  reimbursed  by  payment  out  of 
the  assets  of  the  estate,  or,  in  other  words,  that  the  doctrine  of 
subrogation  should  be  applied  and  enforced.  If  the  claim  in 
dispute  were  in  the  first  instance  valid  and  just,  and  one  that 
could  have  been  legally  contracted  by  the  administrator,  and  paid 
for  by  him  out  of  the  assets,  certainly,  then,  there  can  be  no  rea- 
sonable objections  urged  why  appellee  may  not  be  subrogated 
to  the  rights  of  the  dealer  or  party  who  furnished  the  monument. 
This  is  the  doctrine  recognized  and  asserted  in  Brown  v.  Forst 
(95  Ind.  248),  and  Neptune  v.  Tyler  (15  Ind.  App.  132,  41  N.  E. 
965).  In  the  case  first  cited  the  widow  of  the  decedent  had  paid 
certain  valid  claims  existing  against  the  estate  of  her  deceased 
husband,  and  m  the  other  case  she  advanced  money  tor  that  pur- 
pose. In  Brown  v.  Forst  (supra) ,  this  court  said :  "  Her  right 
to  recover  against  the  estate  in  such  case  rests  in  the  doctrine  of 
subrogation,  and  derives  no  force  from  any  contract  with  the 
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executor  or  administrator."  At  common  law  the  necessary 
funeral  expenses  of  a  deceased  person  were  required  to  be  paid 
out  of  the  assets  of  his  estate,  in  preference  to  all  other  claims, 
(n  Viner's  Abr.  432.)  The  statute  of  this  State  relating  to  the 
estates  of  decedents  prescribes  that  the  debts  and  liabilities  of  a 
solvent  estate  shall  be  preferred  and  paid  in  the  following  order : 
"(1)  Expenses  of  administration;  (2)  the  expenses  of  the  funeral 
of  the  deceased.  *  *  *"  (§  2534,  Burns'  Rev.  Stat.  1901 
[§  2378.  Horner's  Rev.  Stat.  1901]).  By  this  statute  it  is  cer- 
tainly made  the  duty  of  an  executor  or  administrator  of  a  sol- 
vent estate  to  pay  the  reasonable  and  necessary  funeral  expenses 
of  his  decedent  out  of  the  assets  of  the  estate  in  the  order  and 
priority  prescribed.  The  question  then  is,  can  the  reasonable 
and  necessary  cost  of  a  tombstone  or  monument  placed  at  the 
grave  of  a  deceased  person  be  classed  and  considered  as  a  part 
of  his  funeral  expenses  ?  That  this  question  should  be  answered 
in  the  affirmative  is  settled,  and  properly  so,  by  many  decisions 
of  the  highest  courts  of  sister  States.  (Ferrin  v.  Myrick,  41 
N.  Y.  315;  F airman's  Appeal,  30  Conn.  209;  Bendall  v.  Bendall, 
24  Ala.  295,  60  Am.  Dec.  469 ;  Van  Emon  v.  Superior  Ct.,  76  Cal. 
589,  18  Pac.  877,  9  Am.  St.  Rep.  258;  Crapo  v.  Armstrong,  61 
Iowa,  697,  17  N.  W.  41 ;  Moulton  v.  Smith,  16  R.  I.  126,  12  Atl. 
891,  27  Am.  St.  Rep.  728;  Webb's  Estate,  165  Pa.  St.  330,  30  Afl. 
827,  44  Am.  St.  Rep.  666,  and  cases  cited ;  Luts  v.  Gates,  62  Iowa, 
513,  17  N.  W.  747 ;  Pistorius'  Appeal,  53  Mich.  350,  19  N.  W.  31 ; 
Griggs  v.  Veghte,  47  N.  J.  Eq.  179,  19  Atl.  867 ;  Bell  v.  Briggs,  63 
N.  H.  592,  4  Atl.  702;  2  Woerner  Administration,  §  358.) 
In  the  case  of  Webb's  Estate  (supra),  the  court  said:  "  In  any 
event,  the  act  of  burial  includes  all  the  usual  incidents  of  decent 
burial,  of  which  one,  at  least,  is  the  erection  of  a  suitable  tomb- 
stone." It  certainly  cannot  be  asserted  that  the  mere  fact  that  a 
tombstone  or  monument  to  mark  the  last  resting  place  of  the 
deceased  was  erected  at  the  grave  after  the  burial  will  result  in 
making  it  any  less  an  item  incident  to  such  burial.  Of  course, 
where  the  estate  of  the  deceased  is  insolvent,  a  stricter  rule  pre- 
vails in  the  allowance  of  funeral  expenses  than  is  enforced  where 
the  estate  is  solvent.  The  rights  of  creditors  of  insolvent  estates 
are  of  more  regard  than  those  of  the  next  of  kin  of  the  deceased, 
and  the  rule  in  such  cases  is  to  allow  no  more  to  defray  funeral 
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expenses  than  is  necessary  and  reasonable  under  all  of  the  cir- 
cumstances. In  the  determination  of  that  question,  however, 
the  rank  or  condition  in  life  of  the  deceased  is  a  factor  to  be  taken 
into  consideration  by  the  court.  The  rule  that,  in  the  eye  of  the 
law,  one  must  be  just  before  he  is  generous  applies  with  equal  force 
to  his  estate  after  his  demise,  or,  in  other  words,  as  asserted  by 
some  of  the  authorities,  "  Dead  debtors  must  not  feast  to  make 
their  living  creditors  fast."  In  the  absence  of  any  statutory  restric- 
tion to  the  contrary,  the  amount  to  be  allowed  against  the  estate  of 
a  decedent  for  the  cost  of  a  tombstone  or  monument,  or  other 
funeral  expenses,  is,  as  a  general  rule,  a  matter  to  be  left,  under 
all  of  the  circumstances  in  each  particular  case,  to  the  sound  dis- 
cretion of  the  Probate  Court,  the  abuse  of  which  discretion  will 
be  subject  to  review  on  appeal  to  a  higher  court.  The  question 
in  respect  to  the  necessity  for  the  amount  expended  or  incurred, 
and  the  reasonableness  of  the  price  charged  for  the  article  or 
thing  furnished,  is  one  which  is  always  open  to  the  inquiry  of 
the  Probate  Court.  In  the  case  of  Galvin  v.  Britton  (151  Ind. 
1,  11,  49  N.  E.  1064),  we  affirmed  the  rule  that  the  Circuit  Courts 
of  this  State,  in  the  exercise  of  their  probate  jurisdiction,  had 
the  right  to  determine  equitable  questions  as  well  as  legal  ones, 
when  properly  presented,  and  to  award  all  necessary  relief, 
whether  legal  or  equitable.  Under  the  facts  in  the  case  at  bar, 
the  lower  court  had  the  power,  and  was  fully  justified  in  sub- 
rogating appellee  to  the  rights  of  the  party  to  whom  she  paid 
or  advanced  the  money  for  the  monument  in  dispute,  and  the 
allowance  of  her  claim  against  the  estate  of  appellant's  decedent 
was  right. 

While  the  complaint  in  this  case  is  somewhat  brief  in  its  aver- 
ments, still  it  must  be  held  sufficient  to  withstand  appellant's  chal- 
lenge under  his  assignments  of  errors.  There  is  no  error,  and  the 
judgment  is  therefore  affirmed. 
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Roosa  vs.  Harrington  et  al. 

[Court  of  Appeals  of  New  York,  May  29,  1902;  171  N.  Y.  341,  64  N.  E.  i.J 

Will  —  Construction  —  Vested  Contingent  Remainder. 

Testator  devised  a  portion  of  his  estate  in  trust  to  his  executors  to  pay 
the  income  to  his  grandson  during  his  life,  and  the  principal  at  their 
discretion,  and,  in  case  that  he  should  die  without  issue,  then  on  his 
death  "  to  pay  "  said  principal  to  W.  and  S.,  it  to  be  divided  equally 
between  them.  Held,  that  a  contingent  remainder  vested  in  the  re- 
maindermen at  the  death  of  testator,  the  intent  being  manifest  to 
completely  dispose  of  the  estate  in  favor  of  the  beneficiary  and  such 
remaindermen,  and  the  words  "  to  pay  "  being  used  without  special 
reference  to  any  technical  meaning  and  as  ordinary  words  of  gift, 
so  that  the  fund  passed  to  the  legatees  and  next  of  kin  of  the  re- 
maindermen on  the  death,  subsequent  to  their  decease,  of  the  bene- 
ficiary without  issue,  and  without  the  principal  having  been  paid  to 
him. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  De  Witt  Roosa,  trustee  under  the  will  of  Latham 
Cornell,  against  Walter  C.  Harrington  and  others.  From  a  judg- 
ment affirming  an  interlocutory  judgment  construing  the  will  of 
Latham  Cornell,  Louisa  Cornell  appeals. 

Affirmed. 

Eugene  E.  Sheldon,  for  appellant. 

Howard  Chipp,  for  plaintiff  respondent. 

Samuel  Foster,  for  respondent  Walter  C.  Harrington  and 
others. 

Bernard  &  Van  Wagenen,  for  respondent  Charles  W.  Crispell, 
as  executor  of  Charles  W.  Cornell,  deceased. 

Gray,  J. —  This  appeal  involves  the  construction  of  the  will  of 
Latham  Cornell,  deceased,  in  so  far  as  the  ultimate  disposition  of 
a  share  of  his  residuary  estate  is  concerned.     The  will  is  short. 
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By  its  first  clause  he  appoints  his  son  and  a  grandson  executors, 
with  power  of  sale.  By  the  second  clause  he  gives  his  wife 
$20,000  in  lieu  of  dower  right  in  the  estate.  By  the  third  clause 
he  gives  to  his  executors,  in  trust,  the  sum  of  $15,000,  which 
they  are  to  invest  for  his  grandson  Latham  Cornell  Strong  until 
he  shall  arrive  at  the  age  of  thirty-five  years,  paying  to  him  mean- 
while the  income,  and  "  then  to  pay  said  principal  sum  "  to  him. 
In  the  case  of  his  death  before  attaining  that  age  he  gives  the 
said  sum  of  $15,000  to  his  son  William  W.  Cornell,  to  his 
daughter  Sarah  E.  Harrington,  and  to  his  grandson  Charles  W. 
Cornell,  the  survivors  or  survivor  of  them,  their  or  his  or  her 
heirs  and  assigns,  forever,  to  be  divided  equally  between  them. 
By  the  fourth  clause  the  residue  of  his  estate  is  given  "  to  my  said 
son  William  W.  Cornell,  to  my  said  daughter  Sarah  E.  Harring- 
ton, and  to  my  said  grandson  Charles  W.  Cornell,  and  to  their 
heirs  and  assigns,  forever,  to  be  divided  equally,  share  and  share 
alike,  between  the  said  William,  Sarah,  and  Charles,"  subject  to 
provisions  not  material  to  the  absoluteness  of  the  bequest.  On 
the  same  day  that  this  will  was  executed  he  executed  a  codicil, 
which  in  its  first  clause  changed  the  previous  trust  provision  for 
his  grandson  Latham  Strong  by  making  the  principal  payable 
to  him  upon  his  attaining  the  age  of  thirty  years,  or,  in  the  dis- 
•  cretion  of  the  executors,  upon  his  earlier  marriage.  By  the  sec- 
ond clause  of  the  codicil  the  testator  provided  as  follows :  "  In- 
stead of  the  legacy  given  to  my  said  grandson  Charles  W.  Cornell 
in  and  by  the  fourth  section  of  said  will,  I  hereby  give,  devise, 
and  bequeath  the  share  of  my  estate  thereby  devised  and  be- 
queathed to  the  said  Charles  W.  Cornell  to  my  said  executors 
or  the  survivor  of  them,  in  trust  to  invest  the  same  as  in  said 
will  mentioned,  and  to  pay  over  the  interest  or  income  thereof 
semi-annually  to  the  said  Charles  W.  Cornell  during  his  natural 
life,  or,  if  in  their  discretion  they  should  at  any  time  think  it  wise 
and  for  the  best  interest  of  saici  Charles  so  to  do,  to  pay  to  him 
such  principal ;  and  in  case  they  should  not  pay  to  him  said  prin- 
cipal, and  the  said  Charles  should  die  without  leaving  issue  sur- 
viving him,  then  to  pay  said  principal,  on  his  death,  to  my  said 
son  William  W.  Cornell,  and  my  said  daughter  Sarah  E.  Har- 
rington, to  be  divided  equally  between  them ;  but,  in  case  the  said 
Charles  should  die  leaving  issue  surviving  him,  then  said  prin- 
cipal shall  go  and  belong  to  such  issue." 
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Upon  this  clause  of  the  codicil  the  question  has  arisen  as  to 
whether  the  testator's  son  William  and  his  daughter  Sarah  were 
vested,  upon  the  father's  death,  with  any  estates  in  the  share  so 
given  in  trust  for  Charles  Cornell.  There  survived  the  testator 
his  widow,  Louisa  Cornell,  his  son  William,  his  daughter  Sarah, 
and  the  grandson  Charles.  William  Cornell  died  in  1894,  in- 
testate, and  leaving  neither  widow  nor  issue.  Sarah  had  died  in 
1882,  leaving  three  children,  to  whom  by  her  will  she  had  given 
the  whole  of  her  estate.  The  grandson  Charles  died  in  1896, 
leaving  neither  widow  nor  issue,  and  by  will  giving  his  entire 
estate  to  a  friend,  Charles  W.  Crispell. 

It  is  claimed  on  behalf  of  the  widow  of  the  testator  that  his  son 
William  and  his  daughter  Sarah  had  acquired  no  vested  interests  in 
the  trust  estate  created  for  Charles,  for  the  reason  that  the  gift  to 
them  was  one  to  take  effect  only  in  the  future,  and  that  upon  their 
failure  to  survive  Charles  there  resulted  an  intestacy  with  respect 
to  the  principal  sum  which  made  it  distributable  to  the  widow 
and  the  next  of  kin  of  the  testator.  The  argument,  on  the  other 
hand,  is  that  William  and  Sarah,  upon  the  testator's  death,  took 
contingent  interests  in  remainder,  and  that  upon  Charles'  death 
it  passed  to  the  three  children  as  the  legatees  of  Sarah,  and  who 
are  also  William's  heirs  and  next  of  kin.  They  are  respondents, 
upon  this  appeal,  to  the  claim  of  the  testator's  widow. 

In  construing  this  will  the  importance  of  discovering  the  in- 
tention of  the  testator  in  making  a  final  disposition  of  his  prop- 
erty is  in  this  consideration,  that,  if  one  is  clearly  or  sufficiently 
manifest,  it  must  control,  without  regard  to  general  rules  of  con- 
struction. When  the  testamentary  instrument  is  colorless  as 
to  intention  or  design,  then  it  is  that  rules  of  judicial  construc- 
tion are  properly  resorted  to  as  aids  in  giving  to  the  instrument 
a  meaning  which  renders  it  reasonable  and  capable  of  legal  ef- 
fectuation. Of  course,  the  main  question  in  this  case  is  whether, 
by  the  terms  of  the  codicil,  futurity  was  annexed  to,  and  was  of 
the  essence  of,  the  gift  over  to  the  testator's  son  and  daughter  of 
the  trust  estate,  which  he  had  created  for  the  benefit  of  his  grand- 
son, by  reason  of  the  absence  of  any  words  of  present  gift  to 
them,  in  the  language  actually  used.  That  is  to  say,  is  it  true 
that  because,  upon  the  death  of  the  grandson  Charles  without 
issue,  the  trustees  are  "  then  to  pay  said  principal  "  to  the  testator's 
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son  and  daughter,  such  language  must  be  deemed  to  control,  as  an 
indication  that  the  gift  to  them  depended  upon  the  contingency 
of  their  survival?  I  do  not  think  so.  The  whole  will  bears  in- 
ternal evidences  of  the  testamentary  purpose  to  make  an  equal 
division  among  the  testator's  three  lines  of  descent,  and  to  con- 
fine the  possession  and  enjoyment  of  his  estate  to  representatives 
in  those  lines.  If  that  be  true,  we  are  not  warranted  in  applying 
general  rules  of  construction  which  might  thwart  that  purpose. 

These  things  impress  my  mind  about  this  will.  Looking  at  the 
will  and  codicil  as  one  instrument,  it  manifests  an  intention  to 
completely  dispose  of  his  residuary  estate  in  favor  of  the  three 
persons  named.  When  he  creates  the  trust  fund  of  $15,000  for 
the  benefit  of  his  grandson  Latham  Strong,  he  gives  the  fund  in 
the  event  of  his  grandson  not  having  received  it  by  the  terms  of 
the  gift,  to  his  son,  daughter,  and  grandson  Charles  equally. 
When  he  disposes  of  his  residuary  estate  in  the  will,  he  gives  it 
to  the  same  three  persons,  his  son,  daughter,  and  grandson, 
equally.  The  codicil  simply  changes  the  gift  to  the  grandson  into 
a  trust  for  his  benefit,  and  to  that  extent  modifies  the  absolute 
character  of  the  residuary  clause  in  his  case.  Another  feature 
may  be  adverted  to,  not  that  it  is  at  all  a  controlling  one  within 
the  decisions,  but  as  bearing,  with  others,  upon  the  question  of 
intention.  I  allude  to  it  as  illustrative  of  a  general  design  which 
appears  to  me  from  reading  these  instruments.  The  testator 
gives  the  trust  fund  to  the  executors  for  the  purpose  of  keeping 
it  invested  and  paying  it  over,  in  the  event  that  they  do  not  exer- 
cise their  discretion  to  pay  the  principal  to  his  grandson,  and 
that  he  shall  die  without  issue  surviving,  not  to  persons  who  are 
to  be  ascertained  at  the  happening  of  the  event,  but  to  the  per- 
sons he  names,  to  wit,  his  son  William  and  his  daughter  Sarah. 

It  would  seem  that  the  use  by  the  testator  of  the  words,  in  this 
clause  of  the  codicil,  "  to  pay  said  principal,"  which  are  relied 
upon  as  containing  the  only  gift  to  the  testator's  son  and  daughter, 
was  without  especial  reference  to  any  technical  meaning,  and 
merely  was  a  mode  of  expressing  his  intention  that  they  should 
have  it  in  the  event  mentioned.  This  appears  from  the  fact  that 
in  the  same  sentence,  in  providing  for  the  case  that  Charles  shall 
die  leaving  issue  surviving  him,  he  says  that  "  said  principal  shall 
go  and  belong  to  such  issue."  His  use  of  the  words  "  go  and 
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belong  to,"  in  connection  with  the  right  of  Charles'  issue  to  take, 
seems  to  show  that  the  use  of  the  words  "  to  pay,"  in  connection 
with  the  contingent  right  of  the  remaindermen  to  take,  was 
equivalent  to  the  direct  bequest  contained  in  the  other  language ; 
that  is,  that  the  estate  belonged  to  the  persons  named,  subject  only 
to  the  contingency  that  Charles  might  be  given  the  fund  or  that 
he  should  leave  issue  him  surviving.  The  word  "  pay  "  is  also 
used  with  reference  to  the  gift  to  the  grandson  Latham  Strong 
in  the  third  clause  of  the  will,  and  yet,  in  referring  to  this  third 
clause,  the  testator  in  the  codicil  speaks  of  its  provision  as  a  gift 
or  bequest.  He  refers  to  the  will  "  in  and  by  which  I  gave  and 
bequeathed  to  my  grandsons  Latham  Cornell  Strong  and  Charles 
W.  Cornell  certain  legacies  as  therein  mentioned  and  set  forth," 
and  again  describes  the  legacy  to  Strong  as  "  the  legacy  given  to 
him  in  and  by  the  third  section  of  the  will."  Therefore,  as  it 
seems  to  me,  the  words  "  to  pay  "  are  not  entitled  to  be  given  the 
pregnant  significance  contended  for  by  the  appellant,  but  they  are 
to  be  read,  in  the  light  of  the  other  language  in  the  will,  as  or- 
dinary words  of  gift. 

The  construction  is  not  free  from  difficulty,  and  it  is  possible, 
of  course,  to  find  decided  cases  which  may  seem,  if  the  language 
of  the  opinions  alone  is  regarded,  to  be  in  point  either  way  upon 
the  argument ;  but  each  case  as  it  arises  must  be  viewed  and  de- 
cided according  to  its  own  particular  facts  and  circumstances, 
and  will  become  a  controlling  precedent  only  where  the  facts  are 
the  same.  With  each  reading  of  these  instruments  my  mind  is 
impressed  with  the  evidence  of  a  purpose  so  strong  as  to  dominate 
all  other  inferences.  All  the  cases  admit,  and  it  is  beyond  all 
question,  that  the  intention  is  the  paramount  rule  of  construction, 
and  if  the  intention  is  apparent  that  the  estate  shall  vest  in  re- 
mainder immediately  upon  the  testator's  death  it  must  control  and 
supplant  the  rule,  which  is  applicable  where  there  is  merely  a 
direction  to  divide  at  a  future  time.  As  Judge  Finch  observed 
in  Re  Tienken  (131  N.  Y.  391,  30  N.  E.  109),  with  reference  to 
the  rule  of  construction  in  cases  of  a  testamentary  direction  for 
future  payment  or  delivery :  "  I  have  observed  in  general  that 
where  it  (the  rule)  has  prevailed  it  has  been  where  no  contrary 
intention  was  fairly  indicated,  and  where  its  own  force  was  some- 
what strengthened  and  its  indication  corroborated  by   further 
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facts," — an  observation  which  Judge  Landon  in  Dougherty  v. 
Thompson  (i67*N.  Y.  484,  60  N.  E.  760),  characterizes  as  "a 
just  remark."  In  Smith  v.  Edwards  (88  N.  Y.  92),  Judge  Finch 
had  also  said  of  this  rule :  "  It  applies  only  where  beyond  the  di- 
rection for  future  distribution  there  are  no  words  and  no  pro- 
visions which  import  a  present  or  vested  gift,  or  indicate  such  an 
intent."  In  that  case  he  had  "  explored  the  will  in  vain  "  for 
any  adequate  ground  which  would  take  the  bequest  out  of  the 
operation  of  the  rule.  If,  in  the  present  case,  there  was  nothing 
but  the  second  clause  of  the  codicil,  I  should  find  the  same  situa- 
tion as  did  Judge  Finch  in  Smith  v.  Edwards.  Dougherty  v. 
Thompson  (supra)  is,  in  my  opinion,  distinguishable  from  the 
present  case  by  its  facts.  The  provision  for  final  distribution 
there  was  that,  upon  the  death  of  the  longest  liver  of  two  parents 
named,  "  this  trust  shall  cease,  and  the  trustees  shall  forthwith 
transfer  and  pay  over  the  whole  of  the  trust  property,  and  the 
proceeds  and  increase  thereof,  to  their  children,  *  *  *  and, 
if  any  of  said  children  shall  have  died  leaving  issue,  such  issue 
shall  receive  their  parent's  share."  It  was  said  of  this  provision, 
in  Judge  Landon 's  opinion,  that  this  was  a  direction  to  transfer 
and  pay  over  the  corpus  "  to  a  class  which  he  [the  testator]  can 
describe,  but  whose  members  he  cannot  name  or  number,  but  who 
can  be  named  and  numbered  upon  the  termination  of  the  trust 
estate,  when  the  transfer  and  payment  over  are  directed  to  be 
made."  Judge  Landon  further  observed  that  "  the  indications 
are  strong  that  the  postponement  was  both  for  the  benefit  of  the 
children,  and  to  find  out  to  whom  and  to  how  many  the  direction 
to  transfer  and  pay  over  could  be  made  on  the  appointed  day." 
In  the  present  case  the  persons  to  take  are  named  and  are  desig- 
nated as  the  contingent  owners  of  the  trust  estate  upon  the  hap- 
pening of  the  conditions  terminating  it.  In  Re  Crane  ( 164  N.  Y. 
71,  58  N.  E.  47),  the  testamentary  provision  was:  "Upon  the 
decease  of  my  said  wife,  I  order  and  direct  that  my  estate  be  di- 
vided as  follows,  viz. :  Equally  between  my  brothers  and  sisters 
and  my  niece  Flora  W.  Bulkley,  each  one  to  take  one  equal  share 
thereof;  *  *  *  provided,  further,  that  if  any  of  my  said 
brothers  and  sisters  and  niece  shall  depart  this  life  before  my  said 
wife,  leaving  lawful  issue  him  or  her  surviving,  then  the  share 
of  the  one  so  dying  shall  be  paid  over  to  their  issue  in  equal 


36  PROBATE  REPORTS  ANNOTATED. 

shares."  That  provision  was  held  not  to  contain  any  words  im- 
porting a  gift  other  than  in  a  direction  to  divide  or  to  pay  over 
at  a  future  time,  and  therefore  there  was  no  present  vesting  in 
those  who  were  to  take  upon  the  termination  of  the  life  estate. 
The  case,  as  Chief  Judge  Parker  considered  it,  was  one  where 
"  the  class  was  to  be  determined  at  the  death  of  the  widow,  and 
to  consist  of  the  brothers  and  sisters  and  niece  surviving  her,  and 
the  issue  of  those  who  had  died  leaving  issue."  In  referring  to 
the  case  of  In  re  Embree  (9  App.  Div.  602,  41  N.  Y.  Supp.  737), 
affirmed  here  on  the  opinion  below  (154  N.  Y.  778,  49  N.  E. 
1096),  he  uses  this  language:  "Whatever  contingency  existed 
at  the  time  the  will  was  executed  entirely  disappeared  at  the  time 
of  the  testator's  death ;  for  the  testator  left  no  issue,  and  the  class 
was  fixed  upon  his  death,  and  consisted  of  the  children  of  his 
brothers  and  their  heirs."  The  chief  judge  very  correctly  admits 
that,  if  the  class  to  take  is  fixed  at  the  testator's  death,  there  is 
a  vesting  of  interest.  He  holds  in  his  opinion  that  where  there 
are  words  importing  a  gift,  in  addition  to  the  direction  to  pay 
over,  the  general  rule  of  construction  does  not  govern,  and  the 
situation  is  precisely  as  if  the  will  contained  words  of  gift.  There 
appear  to  me  to  be  in  the  present  case,  within  the  whole  scheme 
of  these  two  instruments,  executed  upon  the  same  date,  elements 
which  eliminate  that  notion  of  futurity  in  the  vesting  of  the  rights 
in  remainder  which  characterized  the  wills  in  Dougherty  v. 
Thompson  and  In  re  Crane.  It  would  not  be  profitable  to  con- 
sider the  many  cases  in  which  this  troublesome  question  has  been 
discussed.  If,  as  I  read  this  will,  the  intention  of  the  testator 
was  to  dispose  presently  of  his  estate  in  favor  of  the  persons  he 
names,  to  the  exclusion  of  any  other  contingent  interests,  then 
the  case  should  be  decided  upon  its  peculiar  facts.  From  the 
moment  of  his  death  the  persons  he  selects  as  the  contingent 
recipients  of  Charles'  trust  estate  were  in  being  and  capable  of 
taking  upon  Charles'  death.  He  did  not  have  in  mind  a  class  to 
be  ascertained  at  the  time  when  the  fund  might  be  payable.  He 
was  not  mindful  of  changes  in  the  persons  who  might  take,  and 
therefore  restrictive  in  his  testamentary  provisions,  so  that  the 
property  should  only  vest  in  possession  at  the  future  period.  He 
meant  that  his  son  William  and  his  daughter  Sarah  should  have 
and  enjoy  the  trust  fund,  if  neither  his  grandson  nor  his  grand- 
son's issue  received  it.    There  was  no  uncertainty  as  to  the  per-» 


LUSBY  ET  AL.  v.  COBB  ET  AL.  37 

sons  to  whom  he  intended  the  remainder  to  go  upon  the  happen- 
ing of  the  event.  When  he  says  "  then  to  pay,"  he  merely  indi- 
cates the  time  when  the  right  of  possession  is  to  begin,  and  does 
not  postpone  the  vesting.  This  construction  is  in  line  with  those 
rules  which  favor  the  vesting  of  estates,  and  which  avoid  the  dis- 
inheritance of  remaindermen  who  may  die  before  the  termina- 
tion of  the  precedent  estate. 

I  think  that  William  Cornell  and  Sarah  Harrington  at  the 
testator's  death  were  vested  with  contingent  estates  in  remainder, 
which  were  descendible,  devisable,  and  alienable  under  the  Re- 
vised Statutes,  (i  Rev.  Stat.  723,  §§  11,  13;  Id.  725,  §  35;  Id. 
726,  §  41 ;  Id.  735,  §  113 ;  Moore  v.  Littel,  41  N.  Y.  66;  Ham  v. 
Van  Orden,  84  id.  257;  Hennessy  v.  Patterson,  85  id.  91.) 

Other  questions  are  satisfactorily  discussed  in  the  opinion  of 
Mr.  Justice  Chester  at  the  Trial  Term  (65  N.  Y.  Supp.  601 ), 
and  I  advise  the  affirmance  of  the  judgment,  with  costs  to  all 
parties  who  have  appeared  by  counsel  to  be  paid  out  of  the  estate. 

O'Brien,  Bartlett,  Cullen,  and  Werner,  JJ.,  concur ;  Par- 
ker, C.  J.,  and  Haight,  J.,  absent. 
Judgment  affirmed. 


Lusby  et  al.  vs.  Cobb  et  al. 
[Supreme  Court  of  Mississippi,  May  19,  1902;  80  Miss.  715,  32  So.  6.] 

Wills  —  Construction  —  Beneficiaries  —  Designation. 

Testator  died,  leaving  as  his  only  heirs  two  half-brothers  and  one  nephew 
of  the  whole  blood,  residing  in  Louisiana,  and  certain  other  nephews 
and  nieces  and  grandnephews  and  grandnieces  living  in  Texas,  and 
his  will  provided,  "I  give,  devise,  and  bequeath  all  the  property 
*  *  *  to  all  my  blood  kind  in  Louisiana  and  Texas."  Held,  that 
the  word  "kind"  should  be  construed  to  mean  "kin,"  and,  as  tes- 
tator only  had  one  relative  of  the  whole  blood  located  in  Louisiana, 
£0  which  the  word  "all,"  if  he  had  intended  to  exclude  his  two 
brothers  of  the  half  blood,  would  not  have  appropriately  applied,  the 
will  must  be  construed  to  include  such  brothers  of  the  half  blood. 

Appeal  from  Chancery  Court,  Washington  county;  A.  McC. 
Kimbrough,  Judge. 
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Action  by  C.  S.  Cobb  and  others  against  P.  A.  Lusby  and 
others  for  the  construction  of  a  will.  From  a  judgment  in  favor 
of  plaintiffs,  defendants  appeal. 

Reversed. 

Campbell  &  Starling,  for  appellants. 

IV.  S.  &  F.  L.  McCain  and  Leroy  Percy,  for  appellees. 

Whitfield,  C.  J. —  J.  C.  Lusby,  a  resident  of  Washington 
county,  of  this  State,  died  therein  on  the  22A  of  October,  1900, 
possessed  of  an  estate  worth  from  $75,000  to  $100,000.  He  was 
never  married,  and  had  neither  father  nor  mother  living  at  the 
time  of  his  death,  but  during  his  life  he  had  two  sisters  of  the 
whole  blood  and  two  brothers  of  the  half  blood.  His  two  sisters 
of  the  whole  blood  died  before  he  did,  each  of  them  leaving  five 
children.  Two  of  these  children  afterward  married  and  had 
children,  and  then  died,  one  of  them  leaving  a  child,  and,  the 
other,  three  children;  so  that  at  the  time  of  his  death  he  left 
surviving  him  nephews  and  nieces,  grandnephews  and  grand- 
nieces,  as  descendants  of  his.  sisters  of  the  whole  blood,  who  are 
the  appellees  in  this  case,  and  two  brothers  of  the  half  blood, 
who  are  the  appellants.  The  two  half-brothers  and  one  of  the 
nephews  resided  in  Louisiana,  and  all  the  rest  resided  in  Texas. 
On  the  day  of  his  death  he  made  his  last  will  and  testament, 
disposing  of  his  entire  estate  in  the  first  item  thereof,  which  is 
in  the  following  language :  "  I  give,  devise,  and  bequeath  all 
the  property,  real  and  personal,  mixed  and  choses  in  action,  I 
may  own  at  my  death,  wherever  located  and  situated,  to  all  my 
blood  kind  in  La.  &  Texas.  Mr.  Spink's  children  in  Texas  heirs 
I  do  not  know."  There  are  but  two  other  items  in  his  will,  and 
they  relate  alone  to  the  appointment  of  an  executor  and  the 
payment  of  his  debts.  The  will  was  probated  in  Washington 
county,  and  the  nephews  and  nieces  and  grandnephews  and 
grandnieces  of  the  testator  filed  their  bill  in  the  Chancery  Court 
of  said  county  against  the  two  half-brothers,  claiming  that  they 
are  entitled,  under  said  will,  to  the  whole  of  said  estate  to  the 
exclusion  of  the  half-brothers,  and  asked  the  court  to  construe 
said  will,  and  to  cancel  the  claim  of  the  two  half-brothers  as  a 
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cloud  on  their  title.  The  two  half-brothers  answered  the  bill, 
claiming  that  they  were  entitled  to  share  per  capita  in  said  estate. 
Thereupon  the  case  was  heard  on  bill  and  answer,  and  the  court 
decreed  that  the  nephews*  and  nieces  and  grandnephews  and 
grandnieces  of  the  whole  blood  were  entitled  to  said  estate  to 
the  exclusion  of  the  two  half-brothers,  and  from  that  decree  the 
two  half-brothers  have  appealed. 

The  question  for  solution  here  presented  is  this:  What  did 
the  testator  himself  mean  by  the  words  "  all  my  blood  kind  in 
La.  &  Texas?"  Whom  did  he  intend  to  take  his  estate?  The 
word  "  kind  "  was,  of  course,  used  for  "  kin."  It  is  doubtless 
true  that  the  word  "  kin  "  standing  alone  in  a  will,  without  any- 
thing else  to  show  what  kin  the  testator  meant,  has  received  an 
interpretation  supported  by  innumerable  decisions  to  the  effect 
that  the  kin  meant  are  such  kin  as  could  take  under  the  statute 
of  descent  and  distribution.  This  is  crystallized,  but  it  must  be 
marked  that  it  is  operative  alone  in  those  wills  where  the 
testator  has  used  no  other  words  from  which  the  court  can  de- 
termine what  particular  persons  he  meant  by  the  mere  word 
"  kin."  It  is  just  as  thoroughly  settled  as  the  rule  itself  that 
wherever  there  are  other  words  in  the  will  which  disclose  with 
reasonable  certainty  to  the  court  what  particular  persons  the 
testator  meant  by  the  word  "  kin,"  there,  his  intent  being  clear, 
and  what  he  meant  by  use  of  the  word  "  kin  "  being  thus  made 
clear,  the  court  will,  of  course,  give  to  the  word  "  kin  "  the 
meaning  the  testator  attached  to  it,  whether  that  be  the  same 
as  or  different  from  the  technical  signification  the  courts  have 
given  the  word  "  kin  "  when  standing  alone  and  wholly  unex- 
plained. The  object  always  sought  in  construing  a  will  is  the 
ascertainment  of  the  testator's  intention.  That  intention  must 
be  ascertained  from  the  words  used  in  the  will  itself,  since  it  is 
the  function  of  courts  merely  to  interpret,  not  to  make,  wills.  It 
is,  however,  always  competent  to  look  to  the  situation  of  the 
testator  with  respect  to  his  estate,  his  environment  as  related  to 
his  estate,  or  his  devisees  or  legatees  at  the  time  of  the  making 
of  the  will.  What  was  that  environment  in  this  case?  Here  was 
a  testator  having  no  father  or  mother  nor  wife  or  children,  leav- 
ing an  estate  of  about  $100,000  in  value,  and  having  nieces  and 
nephews,  grandnieces  and  grandnephews  of  the  whole  blood  in 
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the  State  of  Texas,  and  having  also  one  nephew  of  the  whole 
blood  and  two  brothers  of  the  half  blood  in  Louisiana,  at  the 
time  of  his  death  and  of  the  execution  of  this  will.  He  knew 
what  estate  he  had.  He  was  aware  that  the  kin  to  whom  he 
proposed  to  leave  his  estate  were  those  living  in  Louisiana  and 
Texas.  He  had  in  mind  the  fact  that  only  one  nephew  of  the 
whole  blood  and  that  two  brothers  of  the  half  blood  lived  in 
Louisiana  at  the  time.  We  must  deal  with  him  situated  as  he 
was,  with  the  knowledge  that  he  had,  put  ourselves  as  far  as 
possible  in  his  place',  and,  having  done  that,  see  if  there  be  in 
the  will  language  showing  what  he  meant  by  the  use  of  the 
words  "all  my  blood  kind  in  La.  &  Texas."  The  words  "all 
my  blood  kind  "  apply  as  well  to  the  phrase  "  in  Louisiana  "  as 
the  one  "  in  Texas,"  and  for  the  purposes  of  this  case  we  may 
read  the  clause  as  if  written  "  all  my  blood  kin  in  La."  It  is  true, 
"  kin  "  are,  of  course,  "  blood  kin,"  and  that  the  same  construc- 
tion will  obtain  as  if  he  had  said  "  all  my  kin  in  La."  But  we 
cannof  concur  with  counsel  for  appellees  that  there  is  no  sig- 
nificance in  the  words  "  all  my  kin,"  in  this  connection.  Con- 
sidered in  a  purely  abstract  way,  the  phrase  "  all  my  kin  "  is 
doubtless  equivalent  to  the  phrase  "  my  kin."  But  when  we  take 
into  consideration  the  fact  that  the  testator,  who  used  the  phrase 
"  all  my  blood  kind  in  La.,"  knew  that  he  had  but  one  person 
of  the  whole  blood  kin  to  him  in  Louisiana,  it  is  inconceivable 
that  he  would  use  the  phrase  "  all  my  blood  kind  in  La."  to 
designate  simply  one  person.  There  was  more  than  one  person 
of  his  kin  in  Louisiana.  There  were  three, —  two,  indeed,  of 
the  half  blood,  but  nevertheless  "  kin  "  and  "  blood  kin."  And 
it  is  inconceivable  that  the  testator,  with  these  facts  in  mind, 
should  have  made  use  of  the  words  "  all  my  blood  kind  in  La." 
to  designate  just  one  of  the  three  persons.  "All "  is  a  term  of 
plural  significance,  and  it  is  incongruous  to  apply  it  in  this  will 
as  intended  to  designate  but  one.  We  think  it  is  clear  that  this 
testator  meant  to  embrace  the  two  half-brothers  within  the 
scope  of  the  words  "  all  my  kind  in  La."  It  would  be  useless 
to  cite  authorities  on  the  one  view  or  the  other,  in  our  opinion. 
They  are  admirably  collected  by  the  very  learned  counsel  of  the 
respective  parties.  If  we  were  to  write  pages,  we  could  not 
make  the  ground  of  our  opinion  any  clearer;  that  ground  being 
that  this  testator,  knowing  that  he  had  two  brothers  of  the  half 
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blood  and  only  one  nephew  of  the  whole  blood  —  three  per- 
sons —  in  Louisiana,  must  have  meant  the  word  "  all "  to  have 
its  usual  plural  significance,  and  so  to  embrace  the  three,  and 
cannot  reasonably  be  held  to  have  used  this  word  "  all "  as 
designating  just  one  person.  It  is  true  enough,  if  he  had  had 
but  the  one  nephew  of  the  whole  blood  in  Louisiana,  the  use  of 
the  words  "  all  of  my  blood  kind  in  La."  would  have  applied  to 
such  a  one;  but  that  is  not  the  same  thing  when  we  come  to  the 
matter  of  ascertaining  the  intention  of  the  testator  as  making 
the  word  "  all " —  a  word  of  plural  significance  —  designate  one 
of  the  three,  when  three  were  known  to  fulfill  the  condition  of 
residence  in  Louisiana,  by  the  testator,  when  he  made  the  will. 
It  advances  the  argument  no  whit  to  state  —  what  cannot  be 
denied  —  that  the  mere  word  "  kin,"  standing  by  itself,  unex- 
plained, is  universally  held  to  mean  such  kin  as  can  take  under 
the  statute  of  descent  and  distribution,  if  the  case  be  one  in 
which  the  court,  putting  itself  in  the  testator's  place,  can  find 
from  other  words  used  in  the  will  that  his  intention  was  that  the 
word  "  kin  "  should  have,  not  its  technical  signification,  but  a 
meaning  which  he  gives  to  it  himself  by  the  use  of  such  other 
words.  This  testator  localizes  and  restricts  the  kin, —  none  but 
those  who  live  in  Louisiana  and  Texas  can  take.  He  then  says 
that  all  such  kin  in  Louisiana  and  in  Texas  shall  take.  He  has 
in  mind  the  purpose  to  exclude,  and  he  uses  apt  words  of  locality 
to  so  exclude.  If  he  had  meant  still  further  to  shut  out  particular 
persons,  would  he  not  have  used  the  very  simple  method  of 
naming  the  one  nephew  of  the  whole  blood  in  Louisiana?  Noth- 
ing was  easier.  On  the  contrary,  his  purpose  was  to  give  to  all 
his  kin  —  those  localized  in  these  two  States  —  his  property,  and 
we  cannot  adopt  the  construction  which  would  shut  out  the  two 
half-brothers  by  making  the  word  "  all,"  plural  in  its  sig- 
nificance, and  evidently  used  by  him  comprehensively,  point 
singly  to  one  person  merely,  where  three  fit  the  description. 
We  think  this  is  the  natural,  obvious,  and  reasonable  interpreta- 
tion of  this  will.  As  well  said  by  Mr.  Schouler  in  his  work  on 
Wills  (§  463):  "Authority  in  the  mere  verbal  interpretation  of 
wills  carries  no  great  weight,  especially  if  the  words  and  tenor 
of  the  whole  will  are  not  absolutely  identical.  The  construction 
given  to  a  verbal  expression  in  one  will  is  no  positive  criterion 
for  all  wills  containing  the  same  expression."    We  heartily  ap- 
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prove  the  wisdom  of  Mr.  Justice  Miller's  observations  in  Clarke 
v.  Boorman's  Exrs.  (18  Wall.  502,  21  L.  ed.  904),  where  he  says: 
"  Of  all  legal  instruments,  wills  are  the  most  inartificial,  the 
least  to  be  governed  in  their  construction  by  the  settled  use  of 
technical  legal  terms;  the  will  itself  being  often  the  production 
of  persons  not  only  ignorant  of  law,  but  of  the  correct  use  of  the 
language  in  which  it  is  written.  Under  this  state  of  the  science 
of  the  law  applicable  to  the  construction  of  wills,  it  may  well  be 
doubted  if  any  other  source  of  enlightenment  in  the  construction 
of  a  will  is  of  much  more  assistance  than  the  application  of 
natural  reason  to  the  language  of  the  instrument  under  the 
light  which  may  be  thrown  upon  the  intent  of  the  testator  by 
the  extrinsic  circumstances  concerning  its  execution,  and  con- 
necting the  parties  and  the  property  devised  with  the  testator 
and  with  the  instrument  itself."  We  also  approve  of  Mr.  Justice 
Taney's  remarks  in  Bosley  v.  Wyatt  (14  How.  390,  14  L.  ed. 
468),  where  he  says:  "  No  two  wills  probably  were  ever  written 
in  precisely  the  same  language  throughout;  nor  any  two  tes- 
tators died  under  the  same  circumstances  in  relation  to  their 
estate,  family,  and  friends.  And  it  would  be  very  unsafe,  as  well 
as  unjust,  to  expound  the  will  of  one  man  by  the  construction 
which  a  court  of  justice  had  given  to  that  of  another,  merely 
because  similar  words  were  used  in  particular  parts  of  it."  Here 
is  a  man  evidently  dealing  most  comprehensively.  He  devises 
a  very  large  estate,  of  the  value  of  $100,000,  in  one  sentence, 
with  no  particular  directions.  His  whole  will  consists  of  this 
devise,  in  one  sentence,  and  the  direction  that  his  debts  should 
be  paid,  and  a  nomination  of  an  executor.  Manifestly,  he  dealt 
in  a  most  sweeping  and  comprehensive  way  with  his  property, 
without  particularizing;  and  just  so  he  designated  who  should 
take.  He  has  but  two  thoughts  in  view, —  to  exclude  all  his 
kin  except  those  residing  in  Louisiana  and  Texas,  and  include 
all  those  thus  grouped  within  his  bounty.  He  knew  that  there 
were  three  in  Louisiana,  and  so  he  does  not  name  the  one  of  the 
whole  blood,  which  would  have  been  easy  to  do,  but  uses  the 
broad,  comprehensive  word  "  all,"  of  plural  significance,  mean- 
ing, as  we  think,  clearly  to  apply  it  to  the  three,  and  not  meaning 
to  apply  it  illogically  to  but  one. 
Reversed  and  remanded. 
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Lee  et  al.  vs.  OT)onnell  et  al. 

O'Donnell  vs.  Same. 

[Court  of  Appeals  of  Maryland,  June  19,  1902;  95  Md.  538,  52  Atl.  979.] 

Wills  —  Construction  —  Contingent  Estates  and  Inter- 
ests —  Testamentary  Trusts  —  Termination  —  Validity 
—  Perpetuities. 

1.  Testator  bequeathed  property  to  a  grandson  for  life,   such  property, 

"  immediately  after  the  decease  "  of  such  grandson,  to  become  the 
property  of  his  children,  or  their  descendants,  if  any  of  such  children 
be  dead,  living  at  his  death;  but,  in  case  of  the  grandson's  death 
without  children  or  descendants  living  at  the  time,  it  was  provided 
that  the  property  should  go  to  testator's  other  grandchildren,  their 
heirs,  executors,  etc.,  forever.  Held,  that,  on  the  death  of  the  life 
tenant  without  descendants,  the  wife  of  one  of  the  other  grand- 
children, who  died  during  the  life  of  the  life  tenant,  was  not  entitled 
to  share  in  the  distribution,  either  as  widow  or  as  administratrix  of 
her  husband;  the  remainder  to  him  being  a  contingent  one,  which 
by  the  express  terms  of  the  will  could  not  vest  until  the  death  of  the 
life  tenant  without  descendants. 

2.  Testator  bequeathed  property  in  trust  to  pay  the  proceeds,  etc.,  thereof 

to  a  grandson  for  life,  then  to  his  descendants,  forever.  If  the  grand- 
son died  without  leaving  descendants,  or  if  they  died  under  twenty- 
one,  the  property  was  to  be  held  in  trust  to  pay  the  proceeds  to 
three  other  grandchildren  of  testator,  their  heirs,  executors,  etc., 
forever;  and,  if  such  other  grandchildren  should  die  under  twenty- 
one  and  without  leaving  issue,  the  property  should  go  in  the  same 
way  to  testator's  other  descendants,  etc.  The  life  tenant  died  with- 
out descendants,  two  of  the  other  grandchildren  surviving  him  and 
being  twenty-one  years  old.  The  other  grandchild  died  before  the 
life  tenant,  after  reaching  the  age  of  twenty-one,  and  left  issue  sur- 
viving him  and  the  life  tenant.  Held,  that  the  possibility  of  the 
estate  becoming  devested  having  been  defeated  by  the  happening  of 
the  contingencies  provided  against,  and  there  being  no  title  to  pro- 
tect, and  nothing  left  for  the  trustees  to  do  except  to  pay  over  the 
proceeds  to  the  beneficiaries,  the  trust  terminated  upon  the  death  of 
the  life  tenant,  and  the  corpus  of  the  estate  became  vested  abso- 
lutely in  testator's  two  surviving  grandchildren,  and  the  issue  of  the 
other. 
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3.  The  trusts,  if  not  terminated  at  the  death  of  the  life  tenant,  were  void, 
as  tending  to  create  a  perpetuity. 

Appeals  from  Circuit  Court  No.  2  of  Baltimore  city;  Henry 
Stockbridge,  Judge. 

Action  by  Louisa  Courtney  O'Donnell  against  Nina  O'Don- 
nell,  personally  and  as  administratrix  of  the  estate  of  Louis 
Courtney  O'Donnell  and  others.  From  a  decree  for  plaintiff, 
defendants  Nina  O'Donnell  and  Charles  O'Donnell  Lee  and 
others,  trustees  under  the  will  of  Columbus  O'Donnell,  took 
separate  appeals,  which  were  considered  together. 

Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Fowler.  Briscoe,  Boyd, 
Page,  Pearce,  Sch  mucker,  and  Jones,  J  J. 

George  Whitelock  and  Edward  A.  Robinson,  for  appellants. 

W.  Thomas  Kemp,  for  appellee. 

Briscoe,  J. —  The  object  of  this  suit  is  to  obtain  a  construction 
of  certain  clauses  of  the  last  will  and  testament  of  Columbus 
O'Donnell,  late  of  Baltimore  city,  deceased.  There  are  two 
appeals  in  the  record,  but  as  they  are  taken  from  the  same  de- 
cree we  shall  consider  them  as  one  appeal.  Mr.  O'Donnell,  the 
testator,  died  on  the  25th  of  May,  1873,  an(*  his  will,  dated  Au- 
gust 27,  1866,  and  subsequent  codicils  thereto,  were  duly  ad- 
mitted to  probate  in  the  Orphans'  Court  of  Baltimore  city.  The 
will  contains  twenty-three  distinct  articles  and  three  codicils, 
covering  sixteen  pages  of  the  record,  and  disposes  of  a  large 
and  valuable  estate.  The  plaintiff  in  the  bill  of  complaint, 
Louisa  Courtney  O'Donnell,  is  an  infant,  and  a  daughter  of 
Louis  Courtney  O'Donnell,  deceased,  who  was  a  grandson  of 
the  testator.  Nina  O'Donnell,  widow  and  administratrix  of 
Louis  Courtney  O'Donnell,  deceased,  Columbus  O'Donnell  and 
Eleanora  O'Donnell  Hinckley,  two  grandchildren  of  the  tes- 
tator, and  the  present  substituted  trustees  under  the  will,  are 
the  defendants.  The  allegations  of  fact  contained  in  the  bill  of 
complaint  are  admitted  by  the  defendants/  answers  filed  thereto 
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to  be  true,  and  it  is  from  a  decree  of  the  Circuit  Court  No.  2  of 
Baltimore  city,  passed  on  the  4th  day  of  April,  1902,  after  a 
hearing  of  the  case  upon  bill  and  answers,  that  this  appeal  is 
taken. 

The  principal  controversy  arises  upon  the  tenth  item  of  the 
sixteenth  article  of  the  will,  and  the  questions  relate  to  the 
present  interest  and  estate  of  the  plaintiff  and  defendants  under 
the  will.  The  testator,  after  making  certain  specific  bequests 
and  devises,  by  the  sixteenth  article  of  his  will  devised  and  be- 
queathed all  of  the  test,  residue,  and  remainder  of  his  estate  and 
property,  subject  to  the  payment  of  two  annuities  hereafter  to 
be  mentioned,  to  three  trustees,  and  to  their  successors,  forever, 
in  trust,  to  divide  the  said  residuary  estate  and  property  into 
twenty  equal  parts.  By  the  tenth  item  o[  the  same  article  of 
the  will  he  provided,  among  other  things,  as  follows:  That  "  one 
other  of  the  twentieth  parts  or  shares  of  my  property  I  give, 
devise,  and  bequeath  to  my  son  Charles  Oliver  O'Donnell,  my 
son-in-law  Adrian  Iselin,  my  friend  C.  Morton  Stewart,  and 
my  nephew  Elliott  O'Donnell  Poor,  and  to  the  survivors  or  sur- 
vivor of  them,  and  to  their  successors,  forever,  in  special  trust 
and  confidence,  however,  and  subject  to  all  the  conditions,  uses, 
limitations,  and  trusts  hereinafter  declared  and  contained  in  re- 
lation to  the  same;  that  is  to  say,  to  hold  the  same  in  trust  for 
,  the  use  and  benefit  of  my  grandson  Oliver  O'Donnell,  a  son  of 
my  deceased  son  Columbus  O'Donnell,  Jr.,  during  the  term  of 
his  natural  life,  and  the  net  income  thereof  to  be  paid  over  to 
or  for  the  benefit  of  my  said  grandson  Oliver  O'Donnell  during 
his  life  from  time  to  time  as  it  may  accrue,  and  from  and'  imme- 
diately after  the  decease  of  my  said  grandson  Oliver  O'Donnell 
in  trust  that  the  said  one-twentieth  part  or  share  of  the  said 
rest,  residue,  and  remainder  of  my  estate  as  aforesaid,  or  the 
property,  stock,  or  funds  of  all  kinds  in  which  the  same  may  be 
invested  at  the  time  of  my  said  grandson  Oliver  O'Donnell's 
decease,  shall  go  to  and  become  the  property  of  the  child  or 
children  my  said  grandson  Oliver  O'Donnell  may  leave  living  at 
the  time  of  his  death,  his,  her,  or  their  heirs,  executors,  admih- 
jtrators^and  assigns,  absolutely,  forever,  if  more  than  one,  as 
tenants  in  common  equally;  the  issue  of  any  deceased  child  of 
my  said  grandson  Oliver  O'Donnell,  if  any  such  issue  there 
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should  be  living,  to  take  and  have  the  part,  share,  or  proportion 
to  which  the  parent  of  such  issue  would,  if  living,  be  entitled, 
and  in  the  event  of  the  decease  of  any  of  the  children  of  my  said 
grandson  Oliver  O'Donnell  under  twenty-one  years  of  age  and 
without  issue  living  at  the  time  of  his,  her,  or  their  respective 
deaths,  the  part  or  share  of  him,  her,  or  them  so  dying  shall  go 
to  the  survivors  or  survivor  of  them,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  survivors  or  survivor,  and 
to  the  issue  then  living  of  any  deceased  child  or  children,  and  the 
heirs,  executors,  administrators,  and  assign^  of  such  issue,  the 
said  issue  to  take  the  share  or  shares  to  which  such  deceased 
child  or  children  would,  if  living,  be  entitled/s/But,  in  case  my 
said  grandson  Oliver  O'Donnell  shall  depart  this  life  without 
leaving  a  child  or  children,  or  descendant  or  descendants  of  the 
same,  living  at  the  time  of  his  death,  or  in  case  he  should  leave 
a  child  or  children,  or  descendant  or  descendants  thereof,  living 
at  the  time  of  his  decease,  and  such  child  or  children,  and  de- 
scendant or  descendants,  shall  all  subsequently  depart  this  life 
under  21  years  of  age  and  without  issue  living  at  the  time  of  his, 
her,  or  their  respective  deaths,  then  in  further  trust  that  the  said 
one-twentieth  part  or  share  of  the  said  rest,  residue,  and  re- 
mainder of  my  estate  as  aforesaid,  or  the  property^  stock,  or  funds 
of  all  kinds  in  which  the  same  may  be  invested,  shall  continue 
to  be  held  by  my  said  trustees  and  their  successors  to  and  for  the 
use  and  benefit  of  my  three  grandchildren,  Columbus  O'Donnell, 
Courtney  O'Donnell,  and  Eleanora  O'Donnell,  the  other  children 
of  my  deceased  son  Columbus  O'Donnell,  Jr.,  their  heirs,  exec- 
utors, administrators,  and  assigns,  forever,  as  tenants  in  com- 
mon, share  and  share  alike,  and  in  further  trust  that,  in  the  event 
of  the  decease  of  any  one  of  my  three  grandchildren,  Columbus 
O'Donnell,  Courtney  O'Donnell,  and  Eleanora  O'Donnell,  last 
above  named,  under  twenty-one  years  of  age  and  without  issue 
living  at  the  time  of  his,  her,  or  their  respective  deaths,  the  part 
or  share  of  him,  her,  or  them  so  dying  shall  go  to  and  become  the 
property  of  the  survivors  or  survivor  of  them  absolutely,  and  the 
heirs,  executors,  administrators,  and  assigns  of  such  survivors 
and  survivor,  forever;  and  if  it  shall  so  happen  that  all  of  my 
said  three  grandchildren  last  named,  Columbus  O'Donnell,  Court- 
ney O'Donnell,  and  Eleanora  O'Donnell,  shall  depart  this  life 
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under  twenty-one  years  of  age  and  without  issue  living  at  the 
time  of  his,  her,  or  their  respective  deaths,  then  the  said  one- 
twentieth  part  or  share  of  the  rest,  residue,  and  remainder  of  my 
estate  as  aforesaid,  or  the  property,  stock,  or  funds  of  all  kinds 
in  which  the  same  may  be  invested,  shall  go  to  and  become  the 
estate  and  property  of  all  my  other  children  then  living,  and  all 
the  descendants  or  descendant  then  living  of  such  of  them  as 
may  be  then  dead,  their  heirs,  executors,  and  assigns,  if  but  one 
to  take  all,  and  if  more  than  one  to  be  equally  divided  between 
them,  per  stirpes  and  not  per  capita." 

The  record  in  the  case  discloses  the  following  undisputed 
facts:  Mrs.  Eleanora  O'Donnell,  the  wife  of  the  testator,  who 
had  been  provided  with  the  annuity  of  $10,000  during  her  life 
by  the  will,  died  before  her  husband.  The  annuity  of  $2,000, 
directed  by  the  second  item  to  be  paid  his  daughter-in-law,  Caro- 
line OT)onnell,  during  her  life,  it  is  admitted  has  been  provided 
for  by  an  investment  to  meet  it  when  due  and  payable.  These  two 
provisions  do  not,  then,  affect  the  questions  involved  on  this  ap- 
peal. Louis  Courtney  O'Donnell,  a  grandson  and  one  of  the  con- 
tingent remaindermen  under  the  sixteenth  article  of  the  will,  died 
intestate  on  May  27,  1885,  above  the  age  of  twenty-one  years, 
leaving  surviving  him  a  widow,  Nina  O'Donnell,  one  of  the  ap- 
pellants, and  Louisa  Courtney  O'Donnell,  an  only  child,  one  of 
the  appellees.  Oliver  O'Donnell,  also  one  of  the  grandsons  and 
the  equitable  life  tenant  under  the  sixteenth  article  of  the  will, 
died  on  the  13th  of  November,  1901,  unmarried  and  without 
issue.  The  defendants  Columbus  O'Donnell  and  Eleanora  O'Don- 
nell Hinckley,  the  other  remaindermen  and  grandchildren  of  the 
testator,  are  living  and  are  now  above  the  age  of  twenty-one 
years. 

It  is  earnestly  urged  on  the  part  of  the  appellant,  the  widow  of 
Louis  Courtney  O'Donnell,  that  she  is  entitled  to  share  as  widow 
and  administratrix  in  the  distribution  of  the  real  and  personal 
estate  devised  in  remainder  to  her  husband,  upon  the  death  of 
the  equitable  life  tenant,  Oliver  O'Donnell,  or  to  share  in  the  in- 
come, if  the  trusts  created  by  the  will  are  held  as  a  continuing  one. 
The  obvious  answer  to  this  contention  is  that,  according  to  the 
clearly  expressed  intention  of  the  testator,  the  estate  did  not  vest 
or  become  the  property  of  Louis  Courtney  O'Donnell,  her  hus- 
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band,  who  died  intestate  on  May  2j ',  1885,  until  the  death  of  the 
life  tenant,  Oliver  O'Donnell,  who  did  not  die  until  the  13th  of 
November,  1901.  The  language  of  the  will  is,  "  To  hold  the  same 
in  trust  for  the  use  and  benefit  of  my  grandson  Oliver  O'Don- 
nell during  the  term  of  his  natural  life,  and  the  net  income  to  be 
paid  over  to  or  for  his  benefit  during  his  life  from  time  to  time, 
and  from  and  immediately  after  the  decease  of  Oliver  O'Donnell," 
etc.  Here  the  use  of  the  words,  "  from  and  immediately  after 
the  death,"  taken  in  connection  with  other  parts  of  the  will,  fixed 
the  period  or  point  of  time  with  reasonable  certainty  at  which  the 
estate  should  vest  and  become  the  property  of  his  other  grand- 
children. The  testator  plainly  states  the  contingency  which  should 
first  happen  before  the  property  should  take  effect  and  vest  in  the 
grandchildren  named  in  the  will,  and  that  was  the  death  of  Oliver 
O'Donnell  without  issue.  The  husband  of  the  appellant  Nina 
O'Donnell  having  died  in  the  lifetime  of  the  life  tenant,  before  the 
time  fixed  for  the  contingent  remainder  to  vest  in  him,  she  is  not 
therefore  entitled  to  share  in  the  distribution  of  his  property  un- 
der the  sixteenth  article  of  the  will,  either  in  her  right  as  widow 
or  as  his  administratrix.  (Lartnour  v.  Rich,  71  Md.  384,  18  Atl. 
702 ;  Cox  v.  Handy,  78  Md.  108,  27  Atl.  227,  501 ;  Nowland  v. 
Welch,  88  Md.  51,  40  Atl.  875.) 

We  come,  then,  to  the  remaining  question  in  the  case,  and  that 
is,  as  stated  by  the  appellee,  whether  by  the  true  construction  of 
the  tenth  item  of  the  sixteenth  article  of  the  will  all  of  the  trusts 
thereby  created  relative  to  the  one-twentieth  share  in  the  residuary 
estate  and  property,  which  the  testator  by  this  item  bequeathed  in 
trust  for  Oliver  O'Donnell,.* absolutely  cea§ed_and  determined 
upon  the  death  of  the  latter  without  Jeayjng  issue  or  descendants. 
The  solution  of  this  question  depends  upoiTTHFlntention  oflI7e 
testator,  to  be  gathered  from  the  will  itself  and  upon  the  applica- 
tion of  certain  well-settled  principles  of  law  involved  in  the  con- 
struction of  wills.  Now,  while  it  is  conceded  that  the  testator 
did  not  name  or  fix  any  definite  period  when  the  trusts  created 
by  the  article  of  the  will  now  in  dispute  should  terminate,  yet 
we  think  it  is  manifest,  from  a  critical  examination  of  the  will, 
that  it  was  not  his  intention  that  these  trusts  should  last  forever, 
but  they  were  to  cease  and  to  have  an  end.  The  rule  of  law  is 
well  settled  that,  where  no  intention  to  the  contrary  appears,  the 
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language  used  in  creating  the  trust  estate  will  be  limited  and  re- 
strained to  the  purposes  of  its  creation,  and  when  they  are  satis- 
fied the  estate  of  the  trustee  ceases  to  exist  and  his  title  becomes 
extinct.  The  extent  and  duration  of  the  estate  are  measured  by 
the  objects  of  its  creation.  In  the  present  case,  it  has  been  seen 
that  the  contingent  remainder  in  the  property,  upon  the  death 
of  Oliver.  Q3Donnell  without  issue,  has  vested  in  the  three  grand- 
children of  the  testator,  named  in  the  will,  "their  heirs,  exec- 
utors, administrators,  and  assigns,  tenants  in  common,  share  and 
s!fcrr©~alil$e."  All  three  of  the  grandchildren  mentioned  in  the 
will  have  reached  the  age  of  twenty-one  years,  and  Courtney 
OTDonnell  died  over  twenty-one  years  leaving  issue.  So  the 
happening  of  these  contingencies  defeats  any  possibility  of  the 
divestiture  of  the  estate,  and  the  property  becomes  vested  in  the 
appellees.  They  hold  an  indefeasible  title  in  fee.  The  nature  and 
duration  of  a  trust  estate  is  to  be  controlled  by  the  requirements  of 
the  trust.  The  trustees  in  this  case  have  no  interest  in  the  prop- 
erty in  question,  except  the  holding  of  the  bare  legal  title,  and 
there  is  no  dutytcTBfe  performedjixjhem,  except  to  collect  and 
pay  over  the  income  to  the~pgfsons  wfioTfave  the  beneficial  in- 
terest. In  Thompson  v.  Ballard  (70  Md.  16)  this  court  said: 
"As  the  trustee  has  no  active  duties  of  any  kind  to  perform,  and 
there  is  no  longer  any  title  requiring  protection  by  his  retention 
of  the  legal  estate,  the  purposes  of  the  trust  have  been  accom- 
plished." The  object  and  purpose  of  the  creation  of  the  trusts 
here  having  been  satisfied,  we  think,  under  the  facts  and  circum- 
stances of  this  case,  the  estate  of  the  trustees  under  the  tenth 
item  of  the  sixteenth  article  of  this  will  has  terminated  and  ceases 
to  exist,  and  it  must  be  held  to  be  at  an  end.  (Hooper  v.  Feigner, 
80  Md.  262,  130  Atl.  911 ;  Hooper  v.  Smith,  88  Md.  577,  41  Atl. 
1095 ;  Poor  v.  Considine,  6  Wall.  548,  18  L.  ed.  869 ;  Perry  Trusts, 
§  312;  3  Jarman  Wills,  787.) 

But,  apart  from  this,  if  the  trusts  in  this  case  are  not  to  termi-. 
nate  at  this  point  of  time,  they  must  be  held  as  void,  as  tending  | 
to  create  a  perpetuity.  In  Goldsborough  v.  Martin  (41  Md.  501)/ 
Judge  Miller  thus  states  the  rule :  "  The  rule  against  perpetuw 
ties  is  one  of  the  established  landmarks  of  the  law.  It  was  con/ 
sidered  and  applied  by  this  court  in  the  case  of  Barnum  v.  Barf- 
num  (26  Md.  119,  90  Am.  Dec.  8BV  and  in  Deford's  Case  (36  Mtl. 
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188) ;  and  it  makes  no  difference  in  its  application  whether  the 
estate  be  limited  by  way  of  legal  settlement  or  under  cover  of  a 
trust."  In  the  case  of  Society  v.  Humphreys  (91  Md.  131 )  Judge 
Fowler,  in  delivering  the  opinion  of  the  court,  carefully  reviews 
and  reaffirms  the  cases  in  Maryland  upon  the  rule  of  perpetuities 
as  applied  to  trusts,  and  it  therefore  becomes  unnecessary  for  us 
to  do  more  than  to  make  reference  to  that  case  so  recently  decided 
by  us. 

For  the  reasons  stated,  we  hold  that  all  of  the  trusts  created 
relative  to  the  one-twentieth  share  in  the  residuary  estate 
and  property  of  the  testator,  bequeathed  by  him  in  trust 
for  Oliver  E.  O'Donnell  for  life,  absolutely  ceased  and  determined 
upon  his  death,  November  13,  1901,  and  that  Nina  O'Donnell 
has  no  estate,  either  in  her  own  right,  or  as  widow,  or  as  adminis- 
tratrix, in  this  property,  and  that  upon  the  death  of  Oliver  E. 
O'Donnell  the  whole  of  the  corpus  or  principal  of  the  estate  held 
in  trust  for  him  did  vest  in  and  is  now  owned,  absolutely  free  and 
discharged  of  all  of  the  trusts  mentioned  in  the  will,  by  the  plain- 
tiff, Louisia  Courtney  O'Donnell,  and  by  the  defendants,  J.  Colum- 
bus O'Donnell  and  Eleanora  O'Donnell  Hinckley ;  and  the  decree 
in  this  case,  so  deciding,  will  be  affirmed.  The  cause  will  be  re- 
manded to  the  end  that  an  accounting  may  be  had  as  provided  by 
the  decree.  The  costs  of  the  proceedings  above  and  below  will 
be  paid  out  of  the  trust  estate  in  the  hands  of  the  trustees. 

Decree-  affirmed,  the  costs  to  be  paid  out  of  the  trust  estate. 


Mains  vs.  Webber's  Estate. 

[Supreme  Court  of  Michigan,  June  24,  1902;      Mich.      ,  91  N.  W.  172.] 

Husband  and  Wife  —  Separate  Property  —  Evidence  —  Ad- 
missibility —  Conclusions  —  Sufficiency. 

1.  Where  the  only  evidence  of  the  ownership  of  jewels  by  a  wife,  in  a 
contest  between  the  estates  of  the  wife  and  her  husband,  is  the  fact 
that  they  were  worn  by  her  on  various  occasions,  and  there  is  evi- 
dence that  the  wife  received  no  property  from  her  father,  and  that 
the  jewels  were  kept  in  a  jewel-box,  to  which  she  held  the  key,  in  a 


MAINS   v.    WEBBER'S    ESTATE.  51 

safety  vault  in  a  bank,  of  which  the  husband  was  a  part  owner,  and 
that  they  were  worn  after  her  death  by  his  second  and  third  wives, 
the  question  whether  the  jewels  belonged  to  the  estate  of  the  wife 
was  properly  taken  from  the  jury. 

2.  Where  there  is  evidence  in  a  contest  between  the  estate  of  a  husband 

and  a  wife  that  bank  stock  and  deposits  standing  in  the  wife's  name, 
and  appropriated  by  the  husband  after  her  death,  were  received  by 
the  wife  from  the  husband,  without  consideration,  and  were  never 
beyond  his  control,  and  that  he  received  the  earnings  thereof,  the 
question  of  the  ownership  thereof  is  for  the  jury. 

3.  On  an  issue  as  to  the  ownership  of  certificates  of  deposit,  evidence  of 

the  cashier  as  to  how  the  certificates  of  deposit  were  left  with  him, 
and  for  whom  he  was  handling  them,  is  incompetent. 

4.  On  an  issue  between  the  estate  of  a  husband  and  wife  as  to  the  owner- 

ship of  a  deposit  standing  in  her  name,  and  appropriated  by  him 
after  her  death,  evidence  is  admissible  to  show  the  transaction  be- 
tween the  husband  and  wife,  which  culminated  in  the  deposit,  and 
that  there  was  no  secrecy  by  the  husband  in  dealing  with  the  funds. 

5.  An  administrator  of  a  wife  has  no  right  to  certificates  of  deposits  stand- 

ing in  the  name  of  the  wife  which  represent  funds  owned  by  the 
husband. 

6.  The  failure  of  the  estate  of  a  wife  to  present  a  claim  against  the  hus- 

band for  property  alleged  to  belong  to  the  wife,  during  the  ten  years 
which  he  survived  her,  was  a  circumstance  which  the  jury  was  enti- 
tled to  consider  in  determining  the  justness  of  the  claim. 

Error  to  Circuit  Court,  Ionia  county;  Frank  D.  M.  Davis, 
Judge. 

Claim  of  Eldon  P.  Mains,  as  administrator  of  Antoinette  C. 
Webber,  deceased,  against  the  estate  of  George  W.  Webber,  de- 
ceased. From  a  judgment  for  the  defendant,  the  claimant  brings 
error. 

Affirmed. 

V.  H.  &  H.  H.  Smith,  for  appellant. 

Morse  &  Locke  {Knap  pen,  Kleinhans  &  Knap  pen,  of  counsel), 
for  appellee. 

Hooker,  C.  J. —  George  W.  and  Antoinette  C.  Webber  were 
husband  and  wife.  It  was  a  childless  marriage,  and  she  died 
April  n,  1890.    While  George  W.  Webber  was  a  member  of  the 


52  PROBATE  REPORTS  ANNOTATED. 

United  States  Congress,  Antoinette  Webber  spent  some  time  in 
Washington ;  and  while  there  she  was  seen  to  wear  the  diamonds 
in  controversy  in  this  suit,  and  she  frequently  wore  them  after- 
ward. They  were  kept  in  a  jewel-box,  of  which  she  had  the  key ; 
the  box  being  deposited  in  the  safety  vault  in  a  bank  in  Ionia,  of 
which  George  W.  Webber  was  a  part  owner.  There  is  no  evi- 
dence that  they  were  a  part  of  her  separate  property,  except  the 
foregoing.  There  is  a  possible  inference  that  she  did  not  purchase 
the  property ;  her  sister  having  testified  that  she  received  no  prop- 
erty from  her  father,  and  nothing  being  shown  to  indicate  that 
she  had  any  property;  and  there  is  a  possible  inference  that 
George  W.  Webber  purchased  the  diamonds  for  her  use,  from 
the  testimony  of  his  nephew,  who  "  said  to  his  uncle  George  W. 
Webber  that  the  diamonds  that  auntie  had  were  very  nice  ones ; 
that  Webber  simply  made  some  remark  that  they  were  nice, — 
something  of  that  kind, —  and  did  not  enter  into  any  discussion 
With  him  as  to  when  he  bought  them,  or  how  much  he  paid  for 
them,  or  the  fact  that  he  had  given  them  to  his  wife."  On  Janu- 
ary 14,  1879,  George  W.  Webber  was  a  stockholder  in  the  Second 
National  Bank  of  Ionia.  On  that  date  he  surrendered  a  certificate 
of  200  shares,  and  had  issued  to  his  wife  Antoinette  a  certificate 
for  ten  shares,  and  to  himself  a  certificate  for  the  remaining  190 
shares.  On  the  same  date  she  was  elected  director,  and  continued 
such  until  January  8,  1889, —  a  *ew  days  before  the  liquidation  of 
the  bank.  During  the  period  that  she  was  a  stockholder,  semi- 
annual dividends  were  paid  by  checks  issued  by  the  cashier,  and 
generally  made  payable  to  the  order  of  Mrs.  Webber.  They  were 
sent  by  mail  to  her  address,  and  were  subsequently  deposited  to 
the  bank  account  of  George  W.  Webber,  usually  bearing  the  in- 
dorsement of  Antoinette  C.  Webber.  The  Second  National  Bank 
went  into  voluntary  liquidation  January  15,  1889,  an(*  was  suc- 
ceeded by  the  private  bank  of  Webber  Bros.,  of  whom  George  W. 
was  one.  On  the  liquidation  of  the  Second  National  Bank,  there 
was  issued  by  the  banking  firm  of  Webber  Bros,  a  certificate  of 
deposit,  dated  February  12,  1889,  to  the  order  of  Mrs.  George  W. 
Webber,  for  $1,632.40;  bearing  4  per  cent,  interest,  and  repre- 
senting the  proceeds  of  the  Second  National  Bank  stock  which 
had  stood  in  her  name.  This  certificate  of  deposit  was  renewed 
from  time  to  time,  and  was  kept  in  the  bank  in  a  pouch  accessible 
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to  the  bank  officers.  The  interest  on  the  certificate  was  credited  to 
the  account  of  George  W.  Webber.  About  two  months  after  the 
death  of  Mrs.  Webber,  upon  the  maturity  of  the  current  certifi- 
cate of  deposit,  Mr.  Herbert  B.  Webber,  the  cashier,  who  was  the 
general  custodian  of  the  certificate  in  question,  as  well  as  of  papers 
of  George  W.  Webber,  took  the  certificate  of  deposit,  and  sur- 
rendered it  without  indorsement,  and  caused  the  teller  to  issue  a 
new  certificate  to  Mrs.  George  W.  Webber,  and  to  credit  the  in- 
terest to  George  W.  Webber's  bank  account.  Similar  renewals 
were  had  subsequently.  On  November  2,  1891,  the  certificate  of 
deposit  was  surrendered  by  George  W.  Webber  in  the  presence 
and  with  the  approval  of  Herbert  B.  Webber,  and  the  amount  of 
that  certificate  was  put  into  a  new  certificate  of  deposit  for  $20,000 
issued  to  George  W.  Webber.  The  certificate  of  deposit  was  re- 
duced from  time  to  time  until,  before  the  death  of  George  W. 
Webber,  which  occurred  January  15,  1900,  all  had  been  drawn 
out  The  relatives  of  Mrs.  Webber  caused  letters  of  administra- 
tion to  issue  upon  the  estate  of  Antoinette  C.  Webber,  and  their 
claim  to  be  filed  against  the  estate  of  George  W.  Webber,  de- 
ceased, for  the  amount  of  the  certificate  of  deposit,  and  payments 
of  interest  thereon  from  the  date  of  its  first  issue,  and  also  for  the 
value  of  the  diamonds  mentioned-  The  case  was  tried  in  the  cir- 
cuit before  a  jury.  The  court  held  there  could  be  no  recovery  for 
the  diamonds,  and  submitted  to  the  jury  the  question  whether  or 
not  George  W.  Webber  was  the  real  owner  of  the  fund  repre- 
sented by  the  certificate  of  deposit.  A  verdict  was  rendered  for 
the  defendant. 

The  evidence  shows  that,  after  the  death  of  Antoinette  Web- 
ber, George  W.  Webber  married  again,  and  the  diamonds  con- 
tinued to  be  kept,  as  before,  in  the  jewel-box  and  in  the  bank 
vault,  and  they  were  used  at  will  by  his  second  wife.  At  her 
death,  Mr.  Webber  married  the  lady  who  is  now  his  widow, — 
Mrs.  Ella  W.  Webber.  She  has  worn  the  diamonds,  and  kept 
them,  when  not  being  worn,  at  the  bank,  in  the  same  way  that 
the  first  and  second  Mrs.  Webber  did.  It  is  contended  on  behalf 
of  the  defense  that  the  jewels  were  a  part  of  the  paraphernalia  of 
Antoinette  Webber,  procured  for  her  use  by  her  husband,  and 
that,  in  the  absence  of  proof  that  they  became  part  of  her  sepa- 
rate estate  through  gift  from  her  husband,  the  claimant  should 
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not  recover.  In  the  case  of  Hawkins  v.  Railroad  Co.  (119  Mass. 
596,  20  Am.  Rep.  353),  it  was  held  that  personal  apparel  fur- 
nished by  a  husband  to  his  wife,  or  purchased  by  the  wife,  with 
the  consent  of  her  husband,  with  money  given  her  by  him  from 
a  fund  formed  by  their  joint  earnings,  remained  the  property  of 
the  husband,  and  the  wife  cannot  maintain  an  action  against  a 
carrier  for  the  loss  thereof.  In  the  case  of  Smith  v.  Abair  (87 
Mich.  62,  49  N.  W.  509),  it  was  held  that  a  husband  has  a  suffi- 
cient title  to  the  wearing  apparel  purchased  by  his  wife  with  his 
money  to  enable  him  to  maintain  replevin  against  an  officer  who 
seizes  it  upon  a  tax  warrant  in  satisfaction  of  a  tax  assessed 
against  the  wife  upon  her  separate  property.  The  opinion  in- 
dorsed the  ruling  of  {he  circuit  judge,  who  said :  "  The  statutes 
of  the  State  have  made  no  change  in  the  common-law  rule  that 
the  obligation  to  furnish  the  wife  with  her  wearing  apparel,  the 
same  as  in  the  case  of  a  man  with  minor  children,  is  imposed 
upon  the  husband  still,  and,  as  in  the  case  of  a  man  with  minor 
children,  the  wearing  apparel  belongs  to  the  husband,  as  between 
himself  and  a  third  person  who  undertakes  to  remove  it."  This 
court  said  further :  The  husband  "  may  insure  it  as  his  own  prop- 
erty ;  *  *  *  [and]  the  purchase  of  the  property  for  her  use 
is  no  more  a  gift  to  her  than  is  the  purchase  of  apparel  for  a 
minor  child  such  a  gift  to  that  child  as  would  devest  the  parent 
of  a  right  to  recover  it  from  a  third  person."  Again  it  was  said : 
"  The  statute  of  distribution  of  estates  of  intestates,  re-enacted 
since  the  Married  Woman's  Act,  provides  that  the  widow  shall  be 
allowed  all  her  articles  of  apparel  and  ornaments.  This  would 
indicate  that,  without  such  a  provision,  these  articles  would  con- 
stitute a  part  of  decedent's  estate,  and  would  be  liable,  as  such,  to 
be  sold  for  the  payment  of  his  debts."  In  the  case  of  Curtis  v. 
Railroad  Co.  (74  N.  Y.  122,  30  Am.  Rep.  271),  it  was  said:  "At 
common  law  during  coverture  the  wife's  paraphernalia  belonged 
to  the  husband.  *  *  *  The  statute  has  not  changed  the  rule, 
except  that  the  wife's  paraphernalia  is  secured  to  her,  even  against 
creditors.  The  title  is  in  the  husband,  when  he  has  paid  for  the 
articles  and  furnished  them.  Nor  do  the  statutes  in  reference  to 
the  rights  of  married  women,  and  gifts  of  personal  property  from 
the  husband  to  the  wife,  affect  the  husband's  right,  until  a  gift 
has  been  actually  made  and  proved.     *     *     *    Where  there  is  a 
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gift,  the  wife  may  bring  an  action,  but  otherwise  the  husband 
must  sue."  The  cases  of  Rowson  v.  Railroad  Co.  (48  N.  Y.  215, 
8  Am.  Rep.  543),  and  Whiten  v.  Snyder  (88  N.  Y.  306),  and 
Cummings  v.  Friedman  (65  Wis.  183,  26  N.  W.  575,  56  Am. 
Rep.  628),  are  not  inconsistent  with  this  doctrine,  as  they  are  all 
predicated  upon  the  assumption  that  the  wife  had  acquired  title 
through  gift  or  otherwise,  and,  though  it  may  be  contended  that 
a  gift  may  be  presumed  from  mere  possession,  such  is  not  the 
holding  of  all  the  cases,  and  in  this  case  we  think  the  presumption 
is  overcome  by  the  evidence  adduced.  In  saying  this,  we  do  not 
assent  to  the  proposition  that  a  gift  is  to  be  presumed  from  the 
mere  possession  by  a  wife  of  her  wearing  apparel.  We  think  that 
the  court  committed  no  error  in  taking  this  question  from  the 
jury. 

The  other  item  should  have  been  left  to  the  jury.  There  was 
testimony  in  the  case  tending  to  show  that  the  stock  in  the  national 
bank  was  received  by  the  wife  without  consideration,  and  that 
such  stock  and  the  certificate  of  deposit  which  was  afterward 
given,  with  its  proceeds,  were  never  beyond  the  control  of  the  hus- 
band. He  seems  to  have  had  at  all  times  the  earnings  of  both  the 
stock  and  the  certificate.  The  jury  having  passed  upon  that  ques- 
tion, we  must  take  it  as  settled. 

Many  errors  are  assigned  upon  the  proceedings.  Of  these, 
several  relate  to  the  testimony  of  Herbert  B.  Webber,  who  was 
asked  to  state  how  the  certificates  of  deposit  were  left  with  him, 
and  for  whom  he  was  handling  them.  The  court  sustained  ob- 
jections to  these  questions,  and  in  this  he  did  not  err.  It  was  for 
the  jury  to  determine,  from  what  was  said  and  done,  whom  this 
deposit  was  made  by,  and  for  whom  it  was  held.  We  think  it 
was  competent  to  show  the  history  of  the  transaction  between 
George  W.  Webber  and  his  wife  which  culminated  in  the  giving 
of  the  certificate  of  deposit.  It  was  also  competent  to  show  by 
Herbert  B.  Webber  that  there  was  no  secrecy  upon  the  part  of 
George  W.  Webber  in  his  dealings  with  this  fund. 

Some  testimony  was  offered  tending  to  show  that  the  father  of 
Antoinette  Webber  was  insane,  and  for  a  long  time  an  inmate  of 
the  Kalamazoo  asylum  at  the  expense  of  George  W.  Webber.  It 
was  understood,  and  the  jury  was  told,  that  that  testimony  had 
no  bearing  except  as  it  tended  to  show  that  Antoinette  Webber 
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received  no  property  from  her  father.  We  think  the  claimant 
suffered  no  injury  thereby. 

We  are  also  of  the  opinion  that  the  view  taken  in  this  case  by 
the  jury  excludes  any  right  on  the  part  of  the  administrator  of 
Antoinette  Webber  to  the  property  in  question.  If  it  was  the 
property  of  George  W.  Webber,  it  was  not  necessary  that  it 
should  go  through  the  hands  of  the  administrator  of  Antoinette. 
.  We  find  no  error  in  what  the  court  said  regarding  the  long 
delay  in  filing  this  claim.  George  W.  Webber  lived  some  ten 
years  after  the  death  of  Antoinette,  and  no  steps  were  taken  dur- 
ing his  life  to  obtain  any  part  of  this  property ;  nor,  so  far  as  we 
can  discover,  was  any  claim  made  that  she  left  any  property.  The 
court  instructed  the  jury  that,  while  the  statute  of  limitations  did 
not  run  against  this  claim,  this  delay  was  a  circumstance  which 
might  be  taken  into  consideration  by  them  in  determining  the 
probabilities  of  the  justness  of  the  claimant's  claim.  For  this 
purpose,  it  was  competent. 

It  becomes  unnecessary  to  discuss  the  question  of  the  rule  of 
damages  or  other  assignments  of  error. 

The  order  of  the  Circuit  Court  is  affirmed. 

Long,  J.,  did  not  sit.    The  other  justices  concurred. 


Note.—  PARAPH  ERNALIA.% 

(a)  Summary  by  Williams. 

(b)  Summary  and  review  by  the  New  York  Court  of  Appeals. 

(c)  The  old  rules  in  equity. 

(d)  Effect  of  modern  statutes. 

(e)  Husband's  control  during  his  lifetime. 

(f)  Husband  may  waive  his  rights. 

(g)  What  are  paraphernalia. 

(a)  Summary  by  Williams  ■  Williams  says:  "Another  instance  where 
the  wife  may  acquire  a  property  in  her  husband's  personal  chattels,  by 
gift  from  him,  so  as  to  exclude  his  executors  or  administrators  is  to  be 
found  in  her  paraphernalia.  The  term  is  borrowed  from  the  civil  law, 
and  is  derived  from  two  Greek  words,  meaning  something  to  which  she 
is  entitled  over  and  above  dower.  Our  law  uses  it  to  signify  the  apparel 
and  ornaments  of  the  wife  suitable  to  her  rank  and  degree.    What  are 
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to  be  so  considered,  are  questions  to  be  decided  by  the  court,  and  will 
depend  upon  the  rank  and  fortunes  of  the  parties."  (i  Williams  Exec- 
utors, 880.) 

(b)  Summary  and  review  by  the  New  York  Court  of  Appeals—A  wife's 
paraphernalia  consists  of  her  wearing  apparel  and  personal  ornaments. 
At  common  law  the  wife's  paraphernalia  during  coverture  ordinarily  be- 
longed to  the  husband,  and  he  could  dispose  of  them;  but  he  could  not 
dispose  of  them  by  will;  and  if  the  wife  survived  him,  she  could  claim 
them  against  all  persons,  except  the  husband's,  creditors,  and  this  common- 
law  rule  is  substantially  embodied  in  our  statutes,  except  that  the  wife's 
paraphernalia  are  secured  to  her  even  as  against  creditors.  Prior  to 
modern  legislation  in  reference  to  rights  of  married  women,  gifts  of  per- 
sonal property  from  husband  to  wife  would  be  upheld  in  equity,  though 
void  at  common  law,  and  such  gifts  could  be  impeached  only  by  cred- 
itors. In  equity  the  property  given  would  be  treated  as  the  wife's  separate 
estate.  (Rawson  v.  Pennsylvania  R.  Co.,  48  N.  Y.  212,  affg.  2  Abb.  Pr. 
N.  S.  220.  And  see  Howard  v.  Menifee,  5  Ark.  668;  Ridout  v.  Earl  of 
Plymouth,  2  Atk.  104.) 

It  has  long  been  the  law  that  the  possession  of  personal  property  draws 
with  it  a  presumption  of  ownership.  At  common  law,  that  presumption 
utterly  failed  in  the  case  of  a  married  woman,  because  as  against  her 
husband,  asserting  his  marital  rights,  she  could  not  own  such  property. 
(2  Bl.  Comm.,  chap.  29,  p.  435 ;  Curtis  v.  D.,  L.  &  W.  R.  Co.,  74  N.  Y.  122.) 
The  marriage  vested  in  the  husband  the  right  to  reduce  to  Jiis  possession 
and  ownership  the  wife's  choses  in  action,  and  gave  him  the  title  to  her 
personal  chattels  at  once  and  absolutely.  (Jaycox  v.  Caldwell,  51  N.  Y. 
398.)  And  this  proceeded  upon  the  ground,  which  was  always  more 
logical  than  true,  that  the  very  being  and  existence  of  the  woman  was 
suspended  during  the  coverture,  or  entirely  merged  or  incorporated 
in  that  of  the  husband.  But  unjust  rules  slowly  give  away  before 
advancing  civilization.  Very  early  the  hardship  of  denying  to  the  wife 
some  degree  of  property  in  or  control  over  her  personal  apparel,  and  the 
ornaments  befitting  her  station,  was  felt  and  appreciated.  It  seemed 
harsh  and  rude  that  the  husband  should  own  them  as  he  did  the  collar  of 
his  dog,  or  the  harness  of  his  horse,  and  some  modified  ownership  and 
control  was  given  to  the  wife,  though  still  largely  subservient  to  the  title 
of  the  husband.  The  familiar  phrase,  borrowed  from  the  civil  law,  "  bona 
paraphernalia,"  became  the  settled  description  of  the  wife's  personal 
clothing  and  ornaments,  and  indicated  in  them  a  modified  property  recog- 
nized and  protected  to  some  moderate  extent.  (2  Bl.  Comm.,  supra,  435 ; 
11  Vin.  Abr.  178).  The  husband  could  not  devise  them  away,  and  after 
his  death  the  widow  could  hold  them  as  against  his  executors  or  legatees, 
but  was  obliged  to  surrender  them  to  his  creditors  where  there  was  a 
deficiency  of  assets.  Even  the  presents  given  by  him  to  her  before  mar- 
riage, such  as  jewels,  rings,  and  pictures,  could  not  afterward  be  saved 
from  his  creditors,  although  Lord  Hardwicke  thought  such  a  case  was 
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"  unfortunate  and  very  hard."  (Ridout  v.  Earl  of  Plymouth,  2  Atk.  104.) 
And  the  paramount  title  of  the  husband  was  still  preserved,  since  he  could 
dispose  of  these  articles  absolutely  in  his  own  lifetime.  (Seymour  v. 
Tresilian,  3  Atk.  358;  Graham  v.  Londonderry,  id.  394.  > 

Our  Revised  Statutes  relaxed  somewhat  the  rule,  and  gave  to  the  wife 
surviving  the  husband  a  title  to  her  paraphernalia  which  his  creditors 
could  not  assail.  (Curtis  v.  D.,  L.  &  W.  R.  Co.,  supra.)  This  common- 
law  rule  recognized  the  husband's  title,  solely  from  necessity  and  because 
the  wife  could  not  take.  It  practically  gave  her  the  use,  and  protected 
her  in  the  enjoyment  of  what  was  only  not  actually  given,  because  it  could 
not  be.  Even  in  equity,  where  a  more  liberal  rule  prevailed,  the  wife's 
paraphernalia  were  not  considered  as  a  gift  to  her  separate  use,  because 
that  would  enable  her  to  dispose  of  them  absolutely,  which  was  deemed 
contrary  to  the  husband's  intention.  (Graham  v.  Londonderry,  supra.) 
But  the  right  of  the  wife,  so  far  as  it  existed,  rested  upon  the  foundation 
of  a  gift,  where  the  articles  were  provided  by  the  husband.  That  right 
was  described  as  an  acquisition  by  the  wife  of  a  property  in  the  husband's 
goods,  and  where  it  came  from  him  without  price  or  consideration,  beyond 
affection  and  duty,  it  was  a  gift  so  far  as  a  gift  was  possible.  The  sepa- 
rate and  personal  possession  by  the  wife  of  articles  specially  fitted  for 
and  adapted  to  her  personal  use,  and  differing  in  that  respect  from  house- 
hold goods  kept  for  the  common  use  of  both  husband  and  wife,  would 
have  drawn  after  it  the  presumption  of  an  executed  gift,  if  the  property 
came  from  a  husband,  and  of  the  wife's  ownership,  but  for  the  disabilities 
of  the  marital  relation.  Now  that  those  disabilities  are  removed,  the 
several  existence  and  separate  property  of  the  wife  recognized,  and  her 
capacity  to  take  and  hold  as  her  own  a  gift  in  good  faith  and  fairly  made 
to  her  by  her  husband  established,  it  seems  time  to  clothe  her  right  with 
its  natural  and  proper  attributes,  and  apply  to  a  gift  to  her,  although  made 
by  her  husband,  the  general  rules  of  law  unmodified  and  unwarped  by  the 
old  disabilities  of  the  marriage  relation.  Since  the  wife  may  take  by 
gift  from  her  husband  as  well  as  from  others,  and  by  purchase  from  any 
one,  her  separate  and  personal  possession  of  specific  articles  must  draw 
after  it  the  presumption  of  ownership,  and  there  is  no  longer  reason  for 
making  her  case  exceptional,  or  excluding  her  from  the  operation  of  the 
general  rule.  Her  wearing  apparel  and  ornaments  given  by  her  husband 
pass  into  her  personal  and  separate  possession.  Such  is  the  intent  with 
which  they  are  given.  They  are  made  or  selected  with  that  view  and  for 
that  plain  purpose;  their  very  character  and  use  implies  a  personal  gift, 
and  a  separate  possession  in  which  the  husband  does  not  share.  Such 
possession  of  articles  adapted  plainly  to  the  wife's  separate  and  personal 
use,  and  not  that  of  the  husband  or  family  generally,  and  so  actually  used 
by  her,  and  in  the  absence  of  other  facts  contradicting  the  inference, 
must  be  held  to  denote  her  ownership  of  the  property,  either  as  purchased 
out  of  her  own  means,  or  given  to  her  by  her  husband  or  others.     As  to 
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articles  of  different  character,  such  as  furniture  and  household  goods, 
adapted  to  the  use  of  and  used  by  the  family  generally,  and  in  their  com- 
mon possession,  a  different  rule  must  apply.  Although  specific  articles 
may  be  spoken  of  as  the  wife's,  or  as  got  for  her,  the  difficulty  of  estab- 
lishing an  executed  gift  by  showing  a  delivery,  or  a  separate  and  per- 
sonal possession,  remains.  Such  cases  must  stand  upon  their  facts,  and 
can  rarely  be  brought  within  the  range  of  a  presumption  of  separate 
ownership.     (Whiton  et  al.  v.  Snyder,  88  N.  Y.  302,  305.) 

(c)  The  old  rules  in  equity. — Where  a  husband  expressly  gives  a  thing 
to  a  wife  to  be  worn  as  ornaments  of  her  person  only,  such  as  jewels,  they 
are  to  be  considered  merely  as  paraphernalia,  which  may  be  aliened  by  the 
husband  in  his  lifetime,  or  pledged  by  him  as  security  subject  to  redemp- 
tion. (Graham  v.  Londonderry,  3  Atk.  393  [in  the  time  of  Lord  Chan- 
cellor Hardwicke,  1746].)  But  the  wife's  right  to  paraphernalia  can 
only  be  barred  by  her  husband's  acts  in  his  lifetime;  it  cannot  be  devised 
by  him.      (Seymour  v.  Tresilian,  3  Atk.  358.) 

And  as  to  wife's  right  in  equity  to  compel  redemption  by  her  husband 
of  pledged  paraphernalia,  see  Harrall's  Case  (31  N.  J.  Eq.  101).  Diamonds 
given  to  the  wife  by  the  husband's  father,  on  her  marriage  with  his  son, 
were  considered  in  equity  as  a  gift  to  the  separate  use  of  the  wife,  and 
she  was  entitled  to  them  in  her  own  right.  (Graham  v.  Londonderry, 
3  Atk.  393.)  And  so  a  present  by  a  stranger  to  the  wife,  during  the 
coverture,  and  trinkets  given  to  the  wife  by  her  husband.      (Id.) 

(d)  Effect  of  modern  statutes. — When  a  modern  statute  confers  upon 
the  wife  the  power  to  acquire  personal  property  by  gift,  during  coverture, 
her  right  is  changed  from  an  equitable  to  a  legal  right;  and  it  would  seem 
to  follow  that  the  only  restriction  the  courts  can  impose  on  this  right  is  to 
guard  against  fraud.  (Clawson  v.  Clawson,  25  Ind.  229.  And  see  Raw- 
son  v.  Pennsylvania  R.  Co.,  48  N.  Y.  212;  Beard  v.  Dedolph,  29  Wis.  136.) 
Under  the  modern  statutes  conferring  property  rights  upon  married 
women,  the  possession  by  the  wife  of  personal  property  is  prima  facie  evi- 
dence of  ownership,  or  creates  a  presumption  of  legal  title.  (Cummings 
v.  Friedman,  65  Wis.  183,  26  N.  W.  575.  And  see  Whiton  v.  Snyder,  88 
N.  Y.  299.) 

Although  a  husband  could  not  at  common  law  contract  with  his  wife, 
he  could  make  her  a  valid  gift  of  a  chattel  or  of  a  chose  in  action.  In 
equity  the  property  given  was  treated  as  the  wife's  separate  estate  and  the 
courts  would  protect  her  in  its  enjoyment  even  against  her  husband,  and 
her  title,  for  the  purpose  of  protecting  her  possession,  was  regarded  as 
clothed  with  the  incidents  of  a  legal  estate. 

But,  if  as  to  gifts  made  before  the  enactment  of  the  statutes  of  i860 
and  1862,  her  title  was  equitable  only,  under  those  statutes  it  ripened  into 
a  legal  estate  and  vested  the  property  in  her.  Separate  ownership  of 
property  by  the  wife  is  now  possible  and  she  may  take  the  legal  title  to 
personal  property  by  a  gift  from  her  husband.      (Fruhauf  v.  Bendheim, 
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127  N.  Y.  587,  590,  28  N.  E.  417.  And  see  Armitage  v.  Mace,  96  N.  Y. 
538;  Dean  v.  Metropolitan  R.  Co.,  119  id.  540,  548,  23  N.  E.  1054.) 

It  has  been  held  in  England  that  the  Married  Women's  Property  Act 
of  1882  has  not  abolished  the  general  law  as  to  gifts  of  paraphernalia. 
(Tasker  v.  Tasker  [1895],  Prob.  Div.  1.)  In  this  case  the  husband, 
who  married  after  the  Act  of  1882,  made  his  wife  valuable  presents  of 
jewelry,  to  which  he  afterward  made  claim  during  his  lifetime  as  para- 
phernalia, and  that  as  such  he  was  entitled  to  take  them  back.  He  stated 
that  he  only  allowed  her  the  use  of  them,  she  that  he  gave  them  to  her 
absolutely,  and  her  evidence  was  considered  more  reliable  and  credible 
than  his.  It  also  appeared  that  he  made  the  presents  in  the  same  manner 
and  with  the  same  words  that  he  had  used  in  making  her  presents  before 
marriage,  and  never  gave  her  to  understand  that  the  jewels  were  only 
lent  to  her,  till  he  took  proceedings  for  divorce.  Most  of  the  presents 
were  made  on  Christmas  days  or  her  birthdays,  or  as  peace  offerings, 
after  disputes;  and  she,  to  his  knowledge,  kept  the  jewels  in  her  posses- 
sion or  at  a  bank  in  a  case  stamped  with  her  initials.  And  it  was  held 
that  the  question  whether  a  gift  to  a  married  woman  constitutes  parapher- 
nalia was  to  be  determined  on  the  same  principle  as  before  the  Act  of 
1882,  and  that  the  proper  inference  from  the  facts  was  that  the  jewels 
were  not  paraphernalia,  but  the  separate  property  of  the  wife. 

The  court  in  this  case  says  (page  4)  :  "  The  law  of  paraphernalia  and 
the  practice  of  constituting  paraphernalia  are  unfamiliar,  if  not  antiquated. 
But,  no  doubt,  before  the  Married  Women's  Property  Act  of  1882  if  a 
husband  expressly  indicated  his  intention  to  make  a  gift  of  paraphernalia, 
he  could  do  so;  and,  even  if  he  had  never  heard  of  paraphernalia,  but  the 
intention  were  made  manifest  that  the  jewels  were  given  to  the  wife  not 
absolutely,  but  for  her  use  as  a  wife,  this  peculiar  kind  of  property  might 
be  created  But  I  think  that  in  some  way,  either  from  the  use  of  apt 
words,  or  by  inference  from  the  facts  of  the  case,  it  must  have  been  shown 
that  the  intention  was  not  to  make  a  present  of  jewels,  as  of  any  other 
article  for  personal  use  in  the  ordinary  sense,  which  would  formerly  have 
created  a  trust  for  separate  use,  and  would  now  vest  the  property  in  the 
wife,  but  to  hand  over  the  jewelry  only  for  the  wife's  decoration,  so  long 
as  the  husband,  during  his  lifetime,  chose  that  she  should  be  so  adorned. 
It  was  suggested  to  me  that  the  Married  Women's  Property  Act  of  1882 
had  abolished  paraphernalia.  I  do  not  think  that  act  affects  a  gift  of 
paraphernalia,  although  some  text-writers  have  taken  a  different  view. 
(See  Macqueen  Husband  and  Wife  [3d  ed.],  115;  Lush  Husband  and 
Wife,  41.)  The  creation  of  paraphernalia  did  not  imply,  nor  was  depend- 
ent on  the  legal  identity  which,  for  most  purposes,  existed  between  hus- 
band and  wife  before  that  act,  and  was  so  largely  modified  by  it.  The 
question  therefore  whether  any  gift  is  a  gift  of  paraphernalia  is  to  be 
determined  now  on  the  same  principle  as  before  that  act." 

To  those  interested  in  the  subject  it  may  be  well  to  compare  the  English 
Act  of  1882  above  referred  to  with  our  own  statutory  provisions.      Of 
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course  the  distinction  where  the  wife  takes  as  widow,  under  our  various 
statutes  of  exemption  or  distribution,  should  be  kept  in  view.  The  Eng- 
lish Act  of  1882  reads  as  follows: 

"(1)  A  married  woman  shall,  in  accordance  with  the  provisions  of  this 
act,  be  capable  of  acquiring,  holding,  and  disposing  by  will,  or  otherwise, 
of  any  real  or  personal  property  as  her  separate  property,  in  the  same 
manner,  as  if  she  were  a  feme  sole,  without  the  intervention  of  any  trustee. 

"(2)  Every  woman  who  marries  after  the  commencement  of  this  act, 
shall  be  entitled  to  have  and  to  hold  as  her  separate  property,  and  to  dis- 
pose of  in  manner  aforesaid  all  real  and  personal  property,  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by,  or  devolve 
upon  her  after  marriage,  including  any  wages,  earnings,  money,  and  prop- 
erty gained  or  acquired  by  her  in  any  employment,  trade,  or  occupation  in 
which  she  is  engaged,  or  which  she  carries  on  separately  from  her  hus- 
band, or  by  the  exercise  of  any  literary,  artistic,  or  scientific  skill."  (Stat. 
45  &  46  Vict.,  chap.  75  [Act  of  1882].) 

(e)  Husband's  control  during  his  lifetime. —  In  the  absence  of  a  statute 
varying  the  rule,  jewelry  and  ornaments  presented  to  a  wife  are  her  para- 
phernalia, and  as  such  subject  to  control  of  her  husband  during  his  life- 
time.     (McCormick  v.  Pennsylvania  R.  Co.,  49  N.  Y.  303.) 

The  wife's  right  to  paraphernalia  becomes  operative  in  event  of  her  hus- 
band's death.      (State  v.  Hays,  21  Ind.  288.) 

The  right  of  the  wife  to  paraphernalia  is  to  be  preferred  to  that  of  a 
legatee.     (Graham  v.  Londonderry,  3  Atk.  393.) 

Wearing  apparel  furnished  by  a  husband  to  his  wife,  or  purchased  by 
the  wife,  with  consent  of  her  husband,  with  money  given  her  by  him 
from  a  fund  formed  by  their  joint  earnings,  remains  the  property  of  the 
husband.  (Hawkins  v.  Providence  &  Worcester  R.  Co.,  119  Mass.  596; 
Smith  v.  Abair,  87  Mich.  62,  49  N.  W.  509.) 

But  this  has  no  application  when  a  statute  of  distribution  in  terms  pro- 
vides that  the  widow  shall  be  allowed  all  her  articles  of  apparel  and  orna- 
ments.     (Id.) 

(f)  Husband  may  waive  his  rights.— When  the  husband  makes  a  gift 
to  his  wife,  either  before  or  after  marriage,  or  allows  her  to  hold  and 
control  property  given  her  during  the  coverture  as  her  own  separate  prop- 
erty, for  a  great  length  of  time,  and  especially  till  a  divorce  is  sought, 
he  thereby  surrenders  and  waives  the  right,  which  the  law  confers  on  him 
as  husband,  but  for  such  surrender  and  waiver,  to  take  the  wife's  personal 
property,  hold  and  use  it  as  his  own.      (Bent  v.  Bent,  44  Vt.  555.) 

(g)  What  are  paraphernalia. — A  watch,  wearing  apparel,  and  jewelry 
held  to  be  paraphernalia.      (Estate  of  Cooper,  5  Dem.  495.) 

A  gold  watch  is  paraphernalia,  and  may  be  subjected  by  the  adminis- 
trator to  the  payment  of  the  debts  of  the  estate  of  the  deceased  husband. 
(Tllexan  v.  Wilson,  43  Me.  186.) 

Old  family  jewels  do  not  constitute  paraphernalia.  (Jervoise  v.  Jer- 
voise,  17  Beav.  566.) 
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Pearl  ornaments  presented  to  a  married  woman  by  a  third  party,  and 
diamond  bracelets  presented  to  her  by  her  husband,  though  worn  with  the 
family  jewels,  held  to  be  paraphernalia.      (Id.) 

In  2  Comyn's  Digest,  212,  the  following  articles  are  mentioned  as  the 
wife's  paraphernalia  on  death  of  her  husband :  Necessary  bed  and  apparel, 
agreeable  to  the  quality  of  her  husband ;  necessary  and  convenient  apparel ; 
cloth  furnished  the  wife  for  her  apparel,  pearls  and  jewels  used  by  the 
wife  for  ornament  during  the  lifetime  of  her  husband. 


Haven  vs.  Haven  et  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  17,  1902;  181 
Mass.  573,  64  N.  E.  410.] 

Wills  —  Construction  —  Suits  to  Establish  Rights  Under 
—  Limitations  —  Parties  —  Laches  —  Opinion  of  For- 
eign Court  —  Admissibility  as  Evidence. 

1.  Though  the  opinion  of  the  Supreme  Court  of  another  State  on  a  certain 

issue  in  a  case  may  have  been  obiter  dictum,  it  was  competent  as 
evidence  of  the  law  of  that  State  with  relation  thereto,  and  where  its 
effect  under  the  agreed  facts  was  to  establish  plaintiff's  rights  in  the 
case  at  bar  he  was  entitled  to  judgment. 

2.  Where  the  parties  were  descendants  of  a  common  ancestor,  and  plain- 

tiff brought  an  action  for  the  sale  of  certain  family  portraits,  claiming 
an  interest  under  a  will,  while  defendant  claimed  they  passed  to  him 
with  the  mansion-house,  and  also  by  adverse  possession,  the  suit 
being  to  determine  the  rights  of  the  parties  to  property,  the  special 
statute  limiting  time  of  actions  for  claims  against  estates  "  did  not 
apply." 

3.  An  ancestor  of  plaintiff  and  defendant  died  in  1845,  bequeathing  cer- 

tain portraits  to  his  widow  with  a  life  estate  in  the  mansion-house, 
remainder  to  his  four  sons,  among  them  the  fathers  of  the  parties. 
Defendant's  father  purchased  the  interest  of  the  other  sons  in  the 
mansion,  and  lived  there  until  his  death  in  1895.  By  her  will,  the 
widow  had  provided  that  the  portraits  should  remain  in  the  house 
so  long  as  occupied  by  her  lineal  descendants,  then  to  go  to  such  of 
her  sons  as  might  be  alive;  if  none,  then  to  their  male  descendants. 
Held,  that  there  was  no  intention  that  the  title  to  the  portraits  should 
pass  with  the  title  to  the  mansion,  and,  one  of  the  sons  having  bought 
and  occupied  the  mansion,  his  heirs  could  not  claim  the  portraits  as 
disposed  of  as  heirlooms  or  by  adverse  possession. 
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4.  The  common  ancestor  of  plaintiff  and  defendant  provided  in  her  will 

that  certain  family  portraits  should  remain  in  the  mansion-house, 
in  which  her  sons  had  the  life  estate,  so  long  as  occupied  by  lineal 
descendants,  and  then  should  go  to  such  of  her  four  sons  as  should 
be  alive;  if  none,  then  to  their  male  descendants.  None  of  the  sons 
survived  when  the  mansion  ceased  to  be  so  occupied.  Held,  in  an 
action  by  one  of  the  descendants  to  compel  a  sale  of  the  portraits 
and  division,  in  which  he  made  the  administrators  of  the  sons  par- 
ties, it  was  not  error  to  fail  to  make  their  legatees  and  heirs-at-law 
parties. 

5.  The  plaintiff's  rights  being  postponed  until  the  mansion-house  was  no 

longer  occupied  by  the  lineal  descendants,  which  did  not  occur  until 
1898,  and  there  being  nothing  to  show  laches  since  that  time  or  injury 
to  defendant  by  delay,  the  action  was  not  barred  by  laches. 

6.  Stat  1891,  chap.  383,  relating  to  the  rights  of  "  joint  owners  of  personal 

property,"  describes  an  ownership  where  the  property  belongs  or  may 
belong  to  two  or  more  persons  in  undivided  shares,  and  is  not  lim- 
ited to  cases  of  joint  tenancy  in  the  strict  and  technical  sense  of  the 
words. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county; 
John  W.  Hammond,  Judge. 

Action  by  one  Haven  against  George  Haven.  Reserved  for  the 
Supreme  Court  on  the  pleadings,  agreed  statement  of  facts,  and 
appeals  from  orders  overruling  motions  to  dismiss,  and  a  de- 
murrer. 

Judgment  for  plaintiff. 

Robt.  S.  Gorhatn  and  Roland  Gray,  for  complainant. 

Herbert  Parker  and  Henry  H.  Fuller,  for  respondent  Geo. 
Haven. 

Richard  IV.  Hale  and  Frank  W.  Grinnell,  for  Katharine  M. 
Haven. 

Morton,  J. —  This  is  a  petition  under  Stat.  1891,  chap.  383, 
for  the  sale  of  two  portraits  of  John  Haven  and  his  wife,  Ann 
Haven,  and  the  distribution  of  the  proceeds.  The  principal  ques- 
tion at  issue  is  the  title  to  the  portraits.  There  was  a  motion  to 
dismiss  for  want  of  proper  parties,  and  a  demurrer,  for  the  same 
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and  other  reasons,  by  George  Haven.  Both  were  overruled,  and 
he  appealed.  An  answer  was  filed  by  him  denying  generally  the 
allegations  of  the  petition  and  setting  up,  in  his  capacity  as  ex- 
ecutor of  the  will  of  George  Wallis  Haven,  the  special  statute  of 
limitations  as  a  bar.  Subsequently,  a  statement  of  facts  was 
agreed  to  by  him  and  the  petitioner.  All  the  other  respondents, 
except  in  a  single  instance,  have  answered,  waiving  proof  of  the 
facts  alleged  in  the  petition  and  agreed  to  by  the  petitioner  and 
the  respondent  George  Haven,  and  submitting  their  rights  to  the 
determination  of  the  court.  The  exception  referred  to  is  in  the 
case  of  Katharine  M.  and  Eliza  B.  Haven,  who  "  do  not  admit 
the  jurisdiction  of  the  Superior  Court  of  New  Hampshire  sitting 
in  probate  *  *  *  to  adjudicate  upon  any  right  which  they 
may  have  in  the  portraits."  In  respect  to  all  other  matters  al- 
leged in  the  petition,  they  submit  their  rights  to  the  determina- 
tion of  the  court.  The  case  was  reserved  by  a  single  justice  for 
the  full  court  upon  the  pleadings,  the  agreed  statement  of  facts, 
and  the  appeals  from  the  orders  overruling  the  motions  to  dis- 
miss, and  the  demurrer.  It  appears  from  the  agreed  facts  that 
for  many  years  previous  to  his  death  John  Haven  owned  and 
occupied  a  mansion-house  in  Portsmouth,  N.  H.  He  died  in 
1845,  an(*  bequeathed  the  portraits  to  his  wife,  Ann  Haven,  with 
a  life  estate  in  the  mansion-house,  and  the  remainder  to  his  four 
sons,  John  Appleton  Haven,  the  father  of  the  petitioner ;  J.  Wood- 
ward Haven,  Alfred  Woodward  Haven,  and  George  Wallis 
Haven,  the  father  of  the  respondent  George  Haven.  His  widow 
occupied  the  mansion-house  till  her  death  in  1849.  Prior  to  her 
death,  George  Wallis  Haven  had  purchased  the  interests  of  his 
three  brothers  in  the  mansion-house,  and  after  her  death  he  occu- 
pied it  till  his  death  in  1895.  He  devised  the  mansion-house  to 
his  widow  for  life,  with  remainder  to  his  son,  George  Haven, 
aforesaid.  The  widow  occupied  till  her  death  in  1898.  From 
the  death  of  John  Haven  in  1845,  down  to  the  death  of  the  widow 
of  George  Wallis  Haven  in  1898,  the  portraits  hung  in  the  par- 
lor of  the  mansion-house.  Till  1895  they  hung  there  without 
any  express  agreement.  The  petitioner  has  frequently  seen  the 
portraits  there,  "but  never  made  any  claim  to  them  till  after 
George  W.'s  death,"  and  "  there  was  no  direct  evidence  one  way 
or  the  other,"  if  that  is  material,  "  as  to  when  he  first  learned  of 
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the  provisions  of  Ann's  will."  Shortly  after  the  death  of  the 
widow  of  George  Wallis  Haven,  in  1898,  the  portraits  were  re- 
moved by  the  respondent  George  Haven  to  Boston,  where  they 
now  are.  The  mansion-house  has  been  sold,  and  has  ceased  to 
be  occupied  by  lineal  descendants  of  Ann  Haven.  The  will  of 
Ann  Haven  provided,  amongst  other  things,  as  follows :  "  Sixth. 
It  is  also  my  will  that  the  portraits  of  my  late  husband  and  of 
myself  which  were  painted  by  Stuart  shall  remain  in  the  man- 
sion-house, the  use  of  which  was  bequeathed  to  me  by  my  late 
husband  during  my  life,  so  long  as  any  of  my  lineal  descendants 
shall  occupy  the  same ;  and  when  said  house  shall  cease  to  be  oc- 
cupied by  any  of  my  said  descendants,  I  give  said  portraits  to 
such  of  my  four  sons  as  shall  then  be  alive,  and  if  none  of  them 
shall  then  survive,  I  give  said  portraits  to  the  male  descendants 
of  my  said  sons.  Seventh.  All  the  rest,  residue,  and  remainder 
of  my  estate,  after  the  payment  of  my  just  debts  and  the  legacies 
aforesaid,  I  give,  devise,  and  bequeath  to  my  seven  children,  John 
Appleton  Haven,  J.  Woodward  Haven,  Alfred  W.  Haven,  George 
W.  Haven,  Eliza  W.  Haven,  Adeline  H.  Cheever,  and  Susan  H. 
Emerson,  to  be  holden  by  them  in  equal  shares."  None  of  the 
children  of  Ann  Haven  were  alive  when  this  bill  was  filed,  and 
none  of  the  four  sons  were  alive  when  the  mansion-house  ceased 
to  be  occupied  by  her  lineal  descendants. 

In  1896  the  petitioner  petitioned  the  Probate  Court  of  Rock- 
ingham county,  N.  H.,  in  which  the  estate  of  Ann  Haven  had 
been  settled,  for  the  appointment  of  an  administrator  de  bonis 
non,  etc.,  on  the  ground  that  the  portraits  were  unadministered 
assets.  Due  notice  of  the  pendency  of  this  petition  was  given,  and 
the  respondent  appeared  and  opposed  it,  and  it  was  dismissed. 
An  appeal  was  taken  to  the  Superior  Court.  The  decree  was 
affirmed  by  that  court.  The  presiding  justice  made  a  finding  of 
facts,  and  reserved  the  case  on  the  petitioner's  exceptions  for  the 
full  bench.  The  full  bench  overruled  the  exceptions.  It  is  agreed 
that  that  case  may  be  referred  to,  and,  in  the  opinion  by  Blodo 
ett,  J.,  it  is  said :  "  The  rights  of  parties  in  the  portraits  fur- 
nish no  occasion  for  further  administration  of  Ann's  estate.  The 
only  parties  having  such  rights  are  the  plaintiff,  the  defendant, 
and  George  G.  Haven,  who  are  tenants  in  common  of  the  por- 
traits." The  executors  and  administrators  of  the  children  of 
Vol.  VIII —  5 
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Ann  Haven  are  parties  respondent  except  in  a  single  instance, 
and  the  male  descendants  of  the  four  sons  have  also  been  made 
parties  respondent  in  their  own  right.  The  single  exception  is 
Alfred  Woodward  Haven,  who  died  testate  in  1885,  leaving  a 
widow  and  two  daughters.  The  widow  was  appointed  executrix, 
and  took  all  the  property  for  life,  with  remainder  to  the  two 
daughters,  who  are  parties  respondent,  and  have  appeared  and 
answered  as  above  stated.  The  widow  is  dead,  and  no  adminis- 
trator has  been  appointed  to  succeed  her.  The  time  for  proof  of 
claims  against  the  estate  has  long  since  passed.  The  only  one  of 
the  respondents  who  has  contested  the  present  petition  is  George 
Haven,  and  we  shall  speak  of  him  as  the  respondent. 

The  petitioner  contends  the  effect  of  the  New  Hampshire  de- 
cision is  to  establish  that  the  title  to  the  portraits  is  in  himself,  the 
respondent,  and  George  Griswold  Haven,  the  son  of  J.  Woodward 
Haven.  It  is  agreed  that  "  it  was  by  the  opinion  of  the  said  court 
(the  full  bench  of  the  Supreme  Court  of  New  Hampshire)  finally 
adjudicated,  that  the  only  persons  having  rights  in  said  portraits 
were  said  George  Haven,  George  Griswold  Haven,  and  the  peti- 
tioner, who  were  tenants  in  common  of  the  portraits."  The  re- 
spondent denies  that  the  decision  and  the  facts  agreed  in  regard 
to  the  overruling  of  the  exceptions  are  competent  evidence;  at 
least  that  is  the  way  in  which  we  interpret  the  sentence  in  the 
agreed  facts  relating  to  the  matter.  But  it  is  clear  that,  although 
so  much  of  the  opinion  as  relates  to  the  title  to  the  portraits  may 
be  obiter  dictum,  and  therefore  the  title  may  not  be  res  ad  judicata, 
it  is  evidence  of  what  the  law  of  New  Hampshire  is.  (Hackett  v. 
Potter,  135  Mass.  349;  Sawyer  Lumber  Co.  v.  Boston  &  A.  R. 
Co.,  173  Mass.  502,  53  N.  E.  912.)  It  is  plain  that  the  courts  of 
New  Hampshire  had  jurisdiction  of  the  res.  Indeed,  it  is  not 
contended  by  the  respondent  that  they  had  not.  And,  in  view  of 
the  agreement  as  to  the  effect  of  the  decision,  if  the  facts  in  regard 
to  it  are  competent,  as  we  think  they  are,  it  follows,  it  seems  to 
us,  that  the  petitioner's  contention  is  right.  This  renders  it  un- 
necessary to  consider  whether,  under  our  law,  the  gift  to  the 
male  descendants  of  the  four  sons  would  be  valid,  or  whether  the 
direction  that  the  portraits  should  remain  in  the  mansion  so  long 
as  it  was  occupied  by  any  of  Ann  Haven's  lineal  descendants  could 
be  supported  as  a  disposition  of  the  portraits  as  heirlooms,  as  the 
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respondent  contends  it  can.  In  regard  to  this  contention,  it  may 
be  observed  that,  assuming  that,  under  our  law,  as  under  the  Eng- 
lish law  (see  Hill  v.  HUl  [1897],  1  Q-  B-  483)>  personal  chattels 
may  be  disposed  of  by  will  so  as  to  pass  with  the  realty  as  heir- 
looms or  as  fixtures  in  the  nature  of  heirlooms,  there  is  no  inten- 
tion manifested  that  the  title  to,  or  even  the  possession  of,  the 
portraits  should  pass  with  or  accompany  the  title  to  the  mansion- 
house.  This  also  renders  it  unnecessary  to  consider  the  respond- 
ent's contention  that  he  has  acquired  title  to  the  portraits  by  ad- 
verse possession. 

The  respondent  further  contends,  as  executor  of  the  will  of 
George  Wallis  Haven,  that  the  petition  is  barred  by  the  special 
statute  of  limitations.  But  this  is  not  a  suit  or  proceeding  to 
enforce  a  claim  or  liability  against  that  estate,  but  to  determine 
the  rights,  if  any,  of  various  parties  and  estates  in  the  property  in 
question,  and  what  shall  be  done  with  it.  It  does  not  therefore 
come  within  the  purview  of  the  special  statute  of  limitations. 
The  respondent  also  objects  that  the  legatees,  distributees,  and 
heirs-at-law  of  the  children  of  Ann  Haven  should  have  been  made 
parties  respondent,  and  that  this  is  matter  of  jurisdiction.  As- 
suming that  the  objection  is  jurisdictional,  the  answer  is  that  the 
executors  and  administrators  were  the  successors  in  title,  and  they 
have  been  made  parties  respondent.  In  the  single  instance  in 
which  there  is  no  executor  or  administrator,  nothing  would  be 
gained  by  requiring  the  appointment  of  one.  The  motion  to  dis- 
miss was  therefore  properly  overruled.  The  respondent  further 
objects  that  Stat.  1891,  chap.  383,  is  not  applicable  for  the 
reason  that  the  ownership  set  forth  is  not  a  joint  ownership,  but 
a  tenancy  in  common.  But  we  think  that  the  words  of  the  statute 
on  which  he  relies,  "  joint  owners  of  personal  property,"  describe 
an  ownership  where  the  property  belongs  or  may  belong  to  two 
or  more  persons  in  undivided  shares,  and  are  not  limited  to  cases 
where  there  is  a  joint  tenancy  in  the  strict  and  technical  sense  of 
those  words.  The  exception  in  regard  to  copartners  and  copart- 
nership property  tends  to  show  that  this  is  the  true  construction, 
since  copartners  are  not,  in  the  strict  sense  of  the  words,  joint 
tenants,  and  the  provision  in  regard  to  "  legal  representatives  " 
also  tends  in  the  same  direction.  An  executor  or  administrator 
takes  no  title  to  the  joint  estate  on  the  death  of  a  joint  tenant. 
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And  the  fact  that  the  rights  of  "  legal  representatives  "  are  pro- 
vided for  goes  to  show  that  the  words  "  joint  owners  "  could  not 
have  been  used  in  their  strict  and  technical  sense,  but  as  including 
cases  where  the  property  belonged  to  two  or  more  persons  in  undi- 
vided shares. 

The  respondent  objects  still  further  that  the  petitioner  is  barred 
by  laches.  But  apparently  the  Supreme  Court  of  New  Hamp- 
shire has  given  full  effect  to  the  clause  of  the  will  giving  the  por- 
traits to  the  male  descendants  of  the  four  sons,  and  under  that 
clause  the  petitioner  and  respondent  and  George  Griswold  Haven 
did  not  become  entitled  to  the  possession  of  the  portraits  till  the 
mansion-house  ceased  to  be  occupied  by  lineal  descendants  of 
Ann  Haven.  Since  that  event  happened  there  is  nothing  to  show 
that  there  has  been  any  laches  on  the  part  of  the  petitioner,  or 
that  the  delay,  if  delay  there  has  been,  has  operated  in  any  way 
to  the  prejudice  of  the  respondent.  (See  Barnes  v.  Boardman, 
149  Mass.  106,  21  N.  E.  308,  3  L.  R.  A.  785;  Tucker  v.  Fish, 
154  Mass.  574,  28  N.  E.  105 1.) 

The  result  is  that  we  think  that  the  demurrer  was  rightly  over- 
ruled, and  that  the  petitioner  is  entitled  to  an  order  directing  the 
portraits  to  be  sold  and  the  proceeds  distributed  between  himself, 
the  respondent,  and  George  Griswold  Haven. 

So  ordered. 


Note.—  HEIRLOOMS. 

(a)  As  summarized  by  modern  text-writers. 

(b)  Modern  application  of  the  word  as  construed  by  the  English  Court 
of  Appeal. 

(a)  As  summarized  by  modern  text-writers. —  Heirlooms  are  practically 
unknown  to  the  American  law,  and  only  went  to  the  heir  by  force  of  a 
custom,  and  not  by  common  law.     (1  Williams  Executors  t7th  Am.  ed.], 

844.) 

Woerner  considers  and  dismisses  the  subject  in  few  words  as  follows: 
"  Heirlooms  in  the  strict  sense  are  said  to  be  rare,  and  seem  not  to  be 
recognized  in  America;  they  are,  according  to  the  ancient  authorities, 
such  goods  and  chattels  as,  though  not  in  their  nature  heritable,  have  a 
heritable  character  impressed  upon  them,  although  Blackstone  describes 
them  as  generally  being  such  things  as  cannot  be  taken  away  without 
damaging  or  dismembering  the  freehold.     This  subject  is  not  of  suffi- 
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cient  importance  to  justify  further  consideration/1  (i  Woerner  Adminis- 
tration, 590.) 

Schouler  says:  "  That  the  term  '  heirloom '  has  now  come  to  be  popu- 
larly applied  in  England  to  plate,  pictures,  or  other  articles  of  property 
which  have  been  assigned  by  deed  of  settlement,  or  bequeathed  by  will  to 
trustees,  in  trust,  to  permit  the  same  to  be  used  and  enjoyed  by  the  persons 
in  possession  for  the  time  being,  under  such  settlement  or  will,  of  the 
mansion-house  in  which  the  articles  may  be  placed.  If  a  will  requires 
articles  to  be  treated  as  heirlooms,  they  are  not  to  be  applied  to  the  pay- 
ment of  decedent's  debts,  unless  in  an  extremity.  We  have  very  little 
occasion  to  speak  of  heirlooms  at  all  in  the  United  States  under  our  rules 
of  descent  and  distribution."      (1  Schouler  Personal  Property,  §  94.) 

(b)  Modern  application  of  the  word  as  construed  by  the  English  Court 
of  AppeaL—  In  Hill  v.  Hill  ([1897],  1  Q.  B.  483,  494),  the  English  Court  of 
Appeal  had  occasion  to  construe  the  word  "  heirloom  "  as  used  in  a  will, 
the  testator  having  directed  that  certain  diamonds  "  should  descend  as 
heirlooms,  as  far  as  the  rule  of  law  and  equity  would  permit."  The  court 
said :  "  The  meaning  of  the  word  '  heirloom/  standing  alone  without 
any  explanatory  context,  in  reference  to  chattels  in  gross  (we  are  not 
speaking  of  fixtures),  is  the  same  in  law  and  in  equity.  Its  primary 
meaning  is  chattels  which  on  the  death  of  the  ancestor  pass  to  the  heir. 
These  are  of  two  classes.  The  first  is  where  they  pass  by  special  custom, 
such  as  the  best  bed  and  the  like.  The  second  is  where  the  chattels,  to 
use  the  old  phrase,  savour  of  the  inheritance;  that  is,  are  directly  con- 
nected with  it.  This  class  includes  title  deeds  and  the  chest  or  box 
where  they  are  usually  kept,  the  patent  creating  a  dignity,  the  garter  and 
collar  of  a  knight,  an  ancient  horn  where  the  tenure  is  by  cornage,  as  in 
the  case  of  the  Pusey  horn,  and  the  ancient  jewels  of  the  Crown.  As  the 
special  custom  has  to  be  proved  strictly,  little  or  nothing  is  heard  at  the 
present  day  of  the  first  class.  But  there  is  a  secondary  sense  in  which 
the  term  'heirlooms'  is  used,  that  is  where  chattels  are  settled  by  deed, 
or  will,  or  otherwise,  vesting  them  in  trustees,  upon  trusts  declared 
whereby  they  are  limited  to  go  along  with  corporeal  or  incorporeal  here- 
ditaments, so  far  as  the  rules  of  law  or  equity  will  permit.  This  secondary 
sense  is,  speaking  generally,  the  sense  in  which  the  term  '  heirlooms '  is 
employed  popularly,  and  also  by  lawyers  as  a  brief  description  *  *  *. 
There  is  another  proposition  of  law,  that  a  man  cannot  change  the  gen- 
eral law  and  impart  to  a  chattel  a  descendible  quality,  except  in  some 
such  manner  as  already  stated.  He  cannot  turn  a  chattel  into  freehold 
land" 
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Nickerson  vs.  Van  Horn  et  al. 

[Supreme  Judicial   Court  of  Massachusetts,  Suffolk,  June  17,   1902;  81 
Mass.  562,  64  N.  E.  204.] 

Wills  —  Trust  —  Rights  of  Creditors. 

By  a  will  property  was  devised  to  trustees  to  pay  over  the  net  income  to 
testator's  granddaughter  quarterly  during  her  life,  into  her  hand,  or 
on  her  sole  and  separate  receipts  or  orders  therefor,  signed  by  her  at 
or  immediately  before  the  payment,  and  not  by  way  of  anticipation. 
If  the  trustees  saw  fit,  they  could  permit  her  to  collect  to  her  own  use 
the  income,  or  could  apply  the  net  income,  or  so  much  as  they  saw 
fit,  to  her  individual  support  and  that  of  her  children ;  any  unexpended 
portion  of  the  income  after  her  death  to  be  paid  to  her  children.  By 
the  will  certain  annuities  were  to  be  paid  to  her  by  such  trustees  in 
the  same  manner,  and  under  the  same  conditions,  except  that  relating 
to  accumulations.  Held,  that  she  had  no  such  interest  in  the  income 
and  annuities,  prior  to  the  money  coming  into  her  hands,  as  could  be 

i        reached  by  her  creditors. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county; 
James  M.  Barker,  Judge. 

Action  by  George  A.  Nickerson,  executor  of  the  will  of  Albert 
W.  Nickerson,  against  Harriet  J.  Van  Horn  and  others.  Case 
reserved  to  the  full  court. 

Bill  dismissed. 

Charles  £.  Heftier,  for  plaintiff. 

Charles  K.  Cobb,  for  defendants. 

Knowlton,  J. —  The  plaintiff  seeks  to  reach  and  apply  in  pay- 
ment of  a  debt  the  interest  of  the  defendant  Harriet  J.  Van  Horn 
as  a  cestui  que  trust  under  the  seventh  article  of  the  will,  and  the 
fourth  and  fifth  articles  of  the  codicil  to  the  will  of  her  grand- 
father, John  Simmons.  The  question  as  to  each  of  these  legacies 
is  whether  it  is  an  absolute  gift,  of  which  this  defendant  has  the 
power  of  alienation,  and  which  is  subject  to  be  taken  by  her  cred- 
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itors  for  her  debts,  or  whether,  under  the  trust,  it  is  put  beyond 
her  control,  except  to  use  it  as  it  is  paid  to  her  when  due,  and  be- 
yond the  power  of  her  creditors  to  have  it  appropriated  to  the 
payment  of  her  debts.  By  the  decisions  in  Bank  v.  Adams  (133 
Mass.  170,  43  Am.  Rep.  504),  and  the  numerous  cases  that  have 
followed  it,  it  has  been  held  that  a  testator  may  create  a  trust  for 
life  by  which  the  beneficiary  shall  receive  payments  from  time  to 
time,  which  shall  not  be  subject  to  alienation,  or  be  liable  to  be 
taken  or  appropriated  by  his  creditors.  Whether  the  cestui  que 
trust  takes  an  absolute  interest  or  only  a  qualified  interest,  over 
which  he  has  no  power  until  the  property  comes  into  his  posses- 
sion, is  to  be  determined  in  each  case  by  ascertaining  the  intention 
of  the  creator  of  the  trust.  (Hall  v.  Williams,  120  Mass.  344; 
Foster  v.  Foster,  133  id.  179;  Wemyss  v.  White,  159  id.  484,  34 
N.  E.  718;  Crawford  v.  Langmaid,  171  Mass.  309-312,  50  N.  E. 
606.)  By  the  terms  of  the  trust  created  by  article  7  of  the  will 
the  trustees  are  to  pay  over  the  remainder  of  the  rents  and  income 
to  the  "  granddaughter,  Harriet,  quarter-yearly  during  her  na- 
tural life,  into  her  hand,  or  upon  her  sole  and  separate  receipts 
or  orders  therefor,  in  writing,  signed  by  her,  at  or  immediately 
before  the  payment  thereof,  and  not  by  way  of  anticipation ; 
*  *  *  or,  if  said  trustees  shall  see  fit,  upon  her  request  in 
writing,  signed  by  her,  to  permit  her  to  collect  and  receive  to  her 
own  use  the  rents  and  income  of  said  trust  estates ;  *  *  *  or 
to  apply  the  said  remainder  of  said  rents  and  income,  or  so  much 
thereof  as  said  trustees  shall  see  fit,  to  her  individual  maintenance 
and  support  and  to  the  education,  maintenance,  and  support  of 
any  children  of  hers,"  —  with  a  provision  for  the  accumulation 
of  any  unexpended  portion,  to  be  paid  over  after  her  decease  to 
her  children  or  their  issue.  It  seems  very  clear  that  she  has  not 
an  absolute,  unqualified  interest  in  any  portion  of  the  rents  and 
income  prior  to  the  time  when  it  is  paid  to  her.  Not  only  are 
the  payments  to  be  made  into  her  hand,  or  upon  receipts  or  orders 
signed  by  her  at  or  immediately  before  the  payment,  but  the  trus- 
tees may,  in  their  discretion,  decline  to  pay  her  anything,  and 
apply  only  so  much  as  they  see  fit  to  her  maintenance  and  support, 
or  the  education,  maintenance,  and  support  of  her  children,  and 
accumulate  the  balance  until  after  her  death.  The  intention  of 
the  testator  to  leave  her  without  an  absolute  right  of  control  or 
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alienation  of  this  property  seems  plain.  The  annuity  given  by 
articles  4  and  5  of  the  codicil  is  also  to  be  held  in  trust.  It  is  to 
be  paid  to  her  "  by  the  person  or  persons  or  corporation  who  shall 
at  the  time  when  the  same  shall  become  payable  be  in  receipt  of 
the  rents  and  income  of  said  land."  Then  the  land  is  given  to 
trustees  in  trust,  "  out  of  the  net  rents  and  income "  of  said 
estate  "  to  pay  said  annuity,"  etc.  The  trust  follows  the  land, 
and  is  imposed  by  the  will  upon  the  corporation  to  which  the  land 
is  conveyed  by  the  original  trustees.  By  one  clause  the  annuity 
is  made  a  charge  upon  the  estate,  but  it  is  still  an  annuity  to  a 
cestui  que  trust,  to  be  paid  by  a  trustee  or  trustees.  The  same 
rule  of  law  applies  to  the  construction  of  the  trust  in  reference  t*> 
the  nature  of  the  interest  taken  by  the  cestui  que  trust,  as  we  have 
already  stated  in  reference  to  ordinary  trusts.  It  is  a  question 
whether  the  testator  intended  to  give  her  an  absolute,  unqualified 
interest  in  this  annuity,  which  she  could  alienate  if  she  chose,  or 
an  interest  which  she  could  not  control  until  the  money  should 
become  payable.  Although  this  article  omits  to  provide  that  the 
income  may  be  accumulated  by  the  trustees  for  the  benefit  of  her 
children,  it  requires  that  the  payments  shall  be  made  only  upon 
"  receipts  or  orders  therefor,  signed  by  her,  at  or  immediately  be- 
fore the  payment  thereon,  and  not  by  way  of  anticipation,"  etc. 
We  are  of  opinion  that  this  is  equivalent  to  saying  that  she 
shall  have  no  power  to  alienate  the  annuity,  and  that  it  shall  be 
held  by  the  trustees,  to  be  paid  to  her  personally  when  due,  or  to 
some  one  to  whom  she  then  directs  the  payment  for  her.  We  are 
of  opinion  that  this  is  a  way  adopted  by  the  testator  to  prevent 
the  possibility  of  her  wasting  it,  or  anticipating  it  by  contracting 
debts  on  the  faith  of  it,  or  otherwise  leaving  herself  without  the 
provision  intended  for  her  when  it  should  become  dtie.  (Smith  v. 
Towers,  69  Md.  jj,  14  Atl.  497,  15  id.  92,  9  Am.  St.  Rep.  398; 
Steib  v.  Whitehead,  in  111.  247 ;  Partridge  v.  Calender,  96  M©. 
452,  9  S.  W.  785.  See  Jollands  v.  Burdett,  2  DeG.,  J.  &  S.  79; 
Gibson  v.  Way,  32  Ch.  Div.  361.)  In  England  income  coming 
to  a  married  woman  under  a  settlement  which  forbids  her  use  or 
disposal  of  it  by  way  of  anticipation  is  beyond  the  reach  of  cred- 
itors, although  income  which  has  accrued  and  become  payable  be- 
for  the  date  of  the  judgment,  but  has  not  been  paid  over,  may  be 
taken  for  her  debts.     (Whiteley  v.  Edwards  [1896],  2  Q.  B.  48; 
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In  re  Lumley  [1896],  2  Ch.  690;  Hood  Barrs  v.  Heriot  [1896], 
App.  Cas.  174.)     Under  this  rule  the  plaintiff  in  the  present  case 
would  take  nothing. 
Bill  dismissed. 
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[Supreme  Court  of  Illinois,  June  19,  1902;  197  M.  144.  64  N.  E.  267.I 

Wills  —  Construction  —  "  Heirs  "  —  Life   Estate  —  Power 
of  Sale  —  Vested  Remainders  —  Dower  —  Divorce. 

1.  Where  testator  gave  his  wife  certain  realty  "  during  her  life,"  to  man- 

age, rent,  or  sell  as  she  might  direct,  with  remainder  over,  she,  hav- 
ing been  expressly  given  an  estate  during  life,  did  not  take  a  fee, 
under  the  doctrine  that,  when  there  is  a  devise  of  power  of  disposi- 
tion of  an  estate  in  such  manner  as  the  devisee  may  direct,  a  limita- 
tion over  is  inoperative  because  of  repugnancy. 

2.  Where  a  testator,  in  the  bequest  of  his  personal  property,  and  in  the 

devise  of  certain  realty  in  remainder,  and  in  the  nomination  of  exec- 
utors, employs  the  word  "request"  as  expressive  of  will,  purpose, 
and  desire,  and  the  will  further  "requests"  that  on  the  death  of 
his  wife  all  his  real  estate  shall  go  to  his  heirs,  the  word  "  request," 
as  last  used,  will  be  given  the  same  meaning. 

3.  Where  testator's  will  gave  his  wife  an  estate  for  life  in  certain  lots, 

and  provided  that  on  her  death  all  his  realty  should  go  to  his  heirs, 
the  wife  being  given  no  power  over  the  realty  other  than  the  lots, 
such  realty  other  than  the  lots  vested  in  the  heirs  on  testator's  death. 

4.  Testator  directed  that  his  personalty  be  divided  into  five  equal  por- 

tions, and  divided  among  four  sons  and  a  daughter-in-law,  widow 
of  a  deceased  son,  naming  them,  and  that  his  real  estate  should  go 
to  "the  heirs  in  equal  portions  as  heretofore  mentioned."  Testator 
was  survived  by  his  children  named  and  the  children  of  the  deceased 
son.  Held,  that  a  contention  that  the  words  "heretofore  men- 
tioned "  referred  to  "  heirs,"  rather  than  to  "  equal  portions,"  and 
that  only  those  took  who  were  mentioned  and  also  "  heirs,"  was  of  no 
merit,  but  the  realty  passed  to  testator's  heirs-at-law,  his  children 
and  grandchildren,  in  five  equal  portions,  per  stirpes. 

5.  Where  a  widow  accepts  a  devise  of  a  life  estate,  her  dower  in  other 

lands  is  barred. 

6.  Where  there  is  nothing  in  a  will  to  indicate  that  a  devise  to  heirs  is 

to  be  other  than  such  as  an  heir  would  take  under  the  statute,  the 
devisees  take  per  stirpes. 
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7.  Where  a  decree  of  divorce  contains  nothing  affecting  the  wife's  right 

of  dower,  she  is  entitled  on  the  husband's  death  to  dower  in  any 
lands  of  which  he  was  seized  when  the  decree  was  entered. 

8.  A  remainder  after  a  life  estate  is  not  contingent  because  the  life  tenant 

has  power  of  sale,  but  the  remainder  vests  subject  to  the  power. 

9.  Dower  does  not  attach  to   realty  in  which  the  husband  has  but  an 

interest  in  remainder,  unless  the  particular  estate  terminates  during 
coverture. 

10.  Where' a  will  gives  the  wife  a  life  estate,  with  power  to  manage,  rent, 

or  sell,  and  recites  that  after  her  death,  "if  not  already  disposed 
of,"  it  shall  go  to  certain  persons  in  remainder,  the  quoted  phrase 
does  not  enlarge  the  power  of  disposition,  so  as  to  authorize  a  tes- 
tamentary disposition  by  the  life  tenant. 

11.  Where  a  will  gave  the  life  tenant  power  to  manage  and  sell,  she  had 

no  authority  to  make  a  testamentary  disposition,  especially  where  it 
appeared  the  object  of  her  will  was  to  defeat  the  passage  of  title 
to  the  heirs  of  the  children  of  testator's  deceased  son,  to  whom  it 
would  pass  by  testator's  will  and  by  operation  of  law. 

Appeal  from  Circuit  Court,  Madison  county ;  Wm.  Hartzell, 
Judge. 

Suit  by  Clark  Kirkpatrick  and  others  against  Luiu  C.  Kirkpat- 
rick  and  others.  From  a  decree  for  complainants,  defendants 
Lulu  C.  Kirkpatrick  and  another  appeal. 

Reversed. 

Travous,  Warnock  &  Burroughs  and  S.  T.  G.  Smith,  for  appel- 
lants. 

John  G.  Irwin,  for  appellees. 

Boggs,  J. —  This  was  a  petition  for  the  partition  of  lots  Nos. 
193  and  195  and  outlot  No.  44,  in  the  city  of  Edwardsville,  Madi- 
son county,  and  the  N.  $  of  section  33,  township  13  S.,  range 
2  W.,  in  Union  county.  One  Hugh  Kirkpatrick  died  seized  of 
the  title  to  these  lots  and  the  land.  Said  Hugh  Kirkpatrick  died 
May  29,  1895,  leaving  a  last  will  and  testament,  which,  so  far  as 
is  important  to  be  here  considered,  is  as  follows :  "  That  after 
my  decease  and  funeral  expenses  are  paid,  which  should  not  ex- 
ceed $100,  and  an  amount  not  to  exceed  $350  for  the  erection  of  a 
suitable  monument  on  my  lot  in  Woodlawn  cemetery,  I  request 
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that  all  the  money,  consisting  of  notes,  bonds,  or  bank  deposits, 
that  I  may  possess,  shall  be  divided  in  five  equal  parts  and  distrib- 
uted as  follows :  One  share  to  William  Kirkpatrick  or  his  heirs, 
one  share  to  Clark  or  his  heirs,  one  share  to  Harry,  one  share  to 
Mamie,  and  one  share  to  my  daughter-in-law,  Lulu  C.  Kirkpat- 
rick ;  but,  having  already  given  her  the  sum  of  $1,500  in  behalf  of 
my  deceased  son,  Frank,  this  amount  shall  be  deducted  from  her 
share.  The  property  known  as  the  '  St.  James  Hotel/  situated  on 
lots  Nos.  193  and  195,  together  with  all  the  furniture  and  fixtures, 
except  the  piano,  which  belongs  to  Mamie,  I  give  to  my  wife 
during  her  life,  to  manage,  rent,  or  sell,  as  she  may  direct.  After 
her  death,  if  not  already  disposed  of,  I  request  that  the  property, 
together  with  any  other  real  estate  that  I  may  own,  shall  go  to 
the  heirs  in  equal  portions,  as  heretofore  mentioned ;  and  also  I 
request  that  my  wife  and  my  son  William  execute  the  will  in  ac- 
cordance with  the  wishes  herein  expressed,  and  that  they  shall 
not  be  required  to  give  bond  for  the  faithful  performance  of  the 
same."  Prior  to  the  execution  of  the  will,  Frank  Kirkpatrick,  a 
son  of  said  testator,  departed  this  life,  leaving  the  appellant  Lulu 
Kirkpatrick,  his  widow,  and  two  children,  both  of  whom  died 
in  infancy  in  January  after  the  death  of  the  testator.  After  the 
death  of  the  testator,  Anna,  wife  of  his  son  William,  mentioned 
in  the  will,  was,  on  January  30,  1899,  granted  a  divorce  from 
her  husband  because  of  the  wrong  of  the  husband.  Ruth  Kirk- 
patrick, widow  of  the  testator,  rented  and  used  said  lots  Nos. 
193  and  195,  being  the  St.  James  Hotel  property,  during  her  life- 
time, but  did  not  sell  or  convey  the  same  to  any  one.  She  died 
July  4,  1900,  leaving  a  last  will  and  testament,  in  which  she  de- 
vised all  her  property,  of  every  kind  and  character,  to  her  four 
children,  William,  Harry,  and  Clark  Kirkpatrick,  and  Mamie  Kel- 
ler. The  will  also  contained  the  following :  "  It  is  my  purpose  and 
intention  by  this  clause  of  my  will  to  pass  title  to  lots  193  and 
195  on  Main  street,  in  the  city  of  Edwardsville,  and  the  hotel 
building,  and  all  appurtenances  thereto  belonging,  which  is  upon 
said  lots,  and  to  all  furniture  and  fixtures  therein  contained,  and 
to  exclude  the  widow  of  my  deceased  son  Frank,  and  her  heirs, 
from  all  interest  therein.  One  reason  for  this  is  that  advance- 
ments were  made  to  her,  after  my  deceased  husband  made  his 
ivill,  which  it  was  his  intention  should  be  charged  to  her ;  and  an- 
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other  reason  is  that  since  his  death  all  the  children  of  my  de- 
ceased son  Frank  have  died,  and  I  know  that  under  existing  cir- 
cumstances my  husband  would  have  disposed  of  it  as  this  will 
does,  and  I  therefore  dispose  of  it  in  that  way  by  virtue  of  the 
power  conferred  upon  me  by  the  will  of  my  deceased  husband, 
Hugh  Kirkpatrick."  After  the  death  of  said  Ruth,  William  Kirk- 
patrick  departed  this  life,  leaving  no  child,  children,  or  descend- 
ants thereof,  or  widow  —  Anna,  one  of  the  appellants,  who  was 
his  wife,  having  obtained  a  divorce  from  him,  as  before  stated. 
The  chancellor  found  and  decreed  that  neither  of  the  appellants, 
Lulu  or  Anna  Kirkpatrick,  had  any  interest,  of  any  nature  or 
kind,  in  the  real  estate  of  which  said  Hugh  Kirkpatrick  died 
seized.     This  appeal  questions  the  correctness  of  the  decree. 

The  gift  found  in  the  will  of  said  Hugh  Kirkpatrick  of  lots  193 
and  195  to  his  wife,  Ruth,  "  during  her  life,  to  manage,  rent,  or 
sell,  as  she  may  direct,"  invested  her  with  a  life  estate,  with  power 
to  sell  the  fee.  The  doctrine  that  when  there  is  a  devise  of  an 
unlimited  power  of  disposition  of  an  estate  in  such  manner  as  the 
devisee  may  direct,  a  limitation  over  is  inoperative  because  of  its 
repugnancy  to  the  principal  devise,  has  no  application  in  the  case 
of  this  will,  for  the  reason  the  will  expressly  gives  the  devisee  an 
estate  "  during  her  life."  (Welsch  v.  Bank,  94  111.  191 ;  Hamlin 
v.  Express  Co.,  107  id.  443.)  When  a  life  estate  is  clearly  given 
to  the  first  taker,  with  power  to  sell  and  a  limitation  over,  the  limi- 
tation will  control  the  operation  of  the  power  and  prevent  it  from 
enlarging  the  estate  to  a  fee.  (4  Kent  Comm.  [13th  ed.]  617 
[*536].)  "  The  power  of  absolute  disposition  annexed  to  a  life 
estate  does  not  enlarge  it  into  an  estate  in  fee."  (Skinner  v.  Mc- 
Dowell, 169  111.  365,  48  N.  E.  310,  61  Am.  St.  Rep.  183.)  In 
the  bequest  of  his  personal  property,  in  the  devise  of  the  remain- 
der in  his  real  estate,  and  in  the  nomination  of  the  executors  of 
the  will,  the  testator  employs  the  word  "  request "  as  expressive 
of  his  will,  purpose,  and  desire.  The  word  must  therefore  be 
given  that  meaning  in  that  portion  of  the  will  which  directs  the 
devolution  of  the  title  to  his  real  estate.  That  clause  is  as  fol- 
lows :  "After  her  death,  if  not  already  disposed  of,  I  request  that 
the  property,  together  with  any  other  real  estate  that  I  may  own, 
shall  go  to  the  heirs  in  equal  portions,  as  heretofore  mentioned." 
This  clause  controls  the  disposition  of  the  Union  county  land  and 
said  outlot  44  in  Edwardsville,  as  well  as  said  lots   193  and 
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195  —  the  hotel  property.  On  the  death  of  the  testator  this  clause 
became  presently  operative  as  to  the  Union  county  land  and  the 
outlot  44.  The  clause  cannot  be  given  the  construction  that,  as 
to  said  land  and  said  outlot,  the  will  did  not  become  effective 
until  after  the  death  of  Ruth  Kirkpatrick,  the  widow.  The  will 
gave  her  power  to  rent  and  manage  or  to  sell  lots  Nos.  193  and 
195,  but  conferred  no  authority  whatever  to  her  over  the  Union 
county  land  or  the  outlot  No.  44.  The  devise  to  the  widow  of 
the  life  estate  in  lots  Nos.  193  and  195,  having  been  accepted  by 
her,  barred  her  dower  in  the  land  in  Union  county  and  in  the  out- 
lot. (Scheible  v.  Rinck,  195  111.  636,  63  N.  E.  497.)  There  was 
no  life  estate  or  other  intervening  estate  in  the  Union  county 
land  or  in  the  said  outlot  No.  44,  and  no  power  was  given  to  the 
widow  to  sell  them,  or  rent,  or  manage  them,  and  no  reason  the 
fee  title  to  those  properties  should  not  become  vested  at  om.e,  on 
the  death  of  the  testator,  in  those  entitled  to  take  as  devisees  under 
this  clause  of  his  will.  It  is  the  policy  of  our  law  that  estates 
shall  become  vested  at  the  earliest  possible  moment,  unless  a  con- 
trary intention  appears.  (Kellett  v.  Shepard,  139  111.  433,  28 
N.  E.  751,  34  id.  254.)  The  true  construction  of  the  clause  in 
this  respect  is  that  at  the  death  of  the  testator  any  and  all  real 
estate  of  which  the  testator  should  die  seized,  other  than  that 
which,  under  the  will,  the  widow,  Ruth,  had  power  to  manage, 
rent,  or  sell  during  her  lifetime,  should  go  to  the  heirs  of  the  tes- 
tator in  like  equal  portions  as  he  had  disposed  of  his  personal 
property,  and  that  after  the  death  of  the  said  Ruth  lots  Nos.  193 
and  195,  if  the  same  had  not  been  disposed  of  by  her,  should  go 
to  the  same  persons  to  whom  the  land  and  the  outlot  would  pass 
under  the  devise.  The  title  to  the  Union  county  land  and  the 
outlot  vested  at  once  upon  the  death  of  the  testator.  We  may 
therefore  inquire  in  whom  such  title  vested. 

The  contention  of  the  appellees  is  that  the  persons  who  are  to 
take  the  real  estate  under  this  clause  are  those  persons  mentioned 
in  the  preceding  clause  of  the  will  as  entitled  to  take  shares  of  the 
personal  property,  and  who  are  also  "  heirs "  of  the  testator. 
Their  interpretation  of  the  clause  is  that  the  words  "  heretofore 
mentioned,"  in  the  clause,  refer  to  the  word  "  heirs  "  in  the  same 
clause,  as  if  the  clause  read,  "  the  real  estate  I  may  own  shall  go 
to  the  heirs  heretofore  mentioned  in  equal  portions."  We  do  not 
agree  with  this  view.     We  think  the  words  "heretofore  men- 
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tioned  "  refer  to  the  words  "  equal  portions,"  and  that  the  mean- 
ing of  the  clause  is  that  the  lands  shall  pass  by  the  devise  to  the 
legal  heirs  of  the  ancestor  in  five  equal  portions,  as  did  the  per- 
sonal property.  True,  he  gave  one  of  the  five  portions  of  the 
personal  property  to  Lulu  Kirkpatrick,  who  was  not  one  of  his 
heirs,  and  the  clause  declares  that  the  real  estate  shall  descend  in 
equal  one-fifth  parts,  as  did  the  personal  property.  But  the  clause 
does  not  declare  the  real  estate  shall  pass  to  the  same  persons 
who  were  to  receive  the  personal  property,  but,  on  the  contrary, 
that  it  shall  go  to  the  heirs  of  the  testator.  The  appellant  Lulu 
Kirkpatrick  was  not  one  of  his  heirs,  and  therefore  not  a  devisee 
of  any  of  the  real  estate  of  which  the  testator  died  seized.  The 
testator  was  not  learned  in  the  law.  He  wrote  the  will  without 
legal  advice  or  assistance.  He  divided  his  personal  property  on 
the  principle  per  stirpes.  The  intention  is,  we  think,  to  be 
gathered  from  his  will  that  he  intended  the  lands  to  go  in  equal 
portion  to  his  heirs  per  stirpes,  not  per  capita.  The  devise  is  to 
his  heirs.  The  interest  each  heir  shall  take  is  fixed  by  the  statute 
in  case  of  intestacy.  There  is  nothing  in  the  will  to  indicate  the 
devise  to  the  "  heirs  "  of  the  testator  was  to  be  other  than  such 
as  an  heir  would  take  under  the  statute.  In  such  state  of  case 
the  devisees  should  take  per  stirpes.  (Kelley  v.  Vigas,  112  111. 
242,  54  Am.  Rep.  235.)  Nor  can  the  clause  be  construed,  as 
counsel  for  appellees  urge,  to  disclose  that  it  was  the  intention  of 
the  testator  that  the  persons  entitled  to  take  as  devisees  were  such 
only  of  the  persons  mentioned  in  the  clause  bequeathing  the  per- 
sonal property  as  were  also  "  heirs  "  of  the  testator.  This  con- 
struction would  operate  to  disinherit  the  two  children  of  Frank 
and  grandchildren  of  the  testator,  who  were  living  at  the  time 
of  the  execution  of  the  will  and  at  the  time  of  the  death  of  the 
testator,  but  who  are  not  mentioned  in  the  will.  This  result  is 
never  permitted,  unless  the  intention  to  disinherit  is  expressly  de- 
clared in  the  will,  or  results  as  a  necessary  implication  from  the 
language  employed  therein.  (Taubenhan  v.  Duns,  125  111.  524, 
17  N.  E.  456.)  There  are  no  express  words  of  disinheritance,  nor 
do  we  think  that  intention  is  necessarily  implied  from  anything 
found  in  the  will.  Upon  the  contrary,  if  the  words  "  as  hereto- 
fore mentioned  "  are  held,  as  we  think  they  must  be,  to  refer  to 
and  qualify  the  words  "  equal  portions,"  then  the  word  "  heirs '' 
in  the  clause  in  question  will  be  given  effect  without  qualifica- 
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tion,  and  will  be  necessarily  held  to  include  all  the  heirs-at-law  of 
the  testator,  and  thus  no  legal  heir  will  be  deemed  to  be  disin- 
herited. 

The  testator  left  surviving  him  three  sons,  one  daughter,  and 
two  grandchildren,  the  children  of  his  deceased  son,  Frank,  who 
was  the  husband  of  the  appellant  Lulu.  His  real  estate  would 
descend  to  them,  as  his  heirs-at-law,  in  the  absence  of  a  will,  per 
stirpes,  in  equal,  undivided  one-fifth  parts;  the  grandchildren 
taking  the  share  of  their  father.  William  D.  Kirkpatrick  was 
one  of  said  sons  of  the  testator,  and  upon  the  death  of  the  testator 
said  William  became  seized  of  an  undivided  one-fifth  interest  in 
the  Union  county  land  and  in  outlot  No.  44.  The  appellant  Anna 
was  then  the  wife  of  said  William,  but  was  afterward  divorced 
from  him  for  his  fault,  and  the  decree  contained  nothing  affect- 
ing her  right  of  dower.  She  was  entitled,  after  his  death,  to 
dower  in  any  land  of  which  he  was  seized  at  the  time  of  the  entry 
of  the  decree  of  divorce.  {Gordon  v.  Dickison,  131  111.  141,  23 
N.  E.  439;  Adams  v.  Storey,  135  111.  448,  26  N.  E.  582,  11  L.  R. 
A.  790,  25  Am.  St.  Rep.  392.)  He  died  in  1901,  and  her  right  to 
dower  became  consummate  upon  his  death.  The  chancellor  erred 
in  denying  her  right  to  dower  in  an  undivided  one-fifth  interest 
in  the  Union  county  land  and  a  like  interest  in  dower  in  said  out- 
lot No.  44. 

The  devisees  of  the  remainder  created  by  the  will  in  lots  Nos. 
193  and  195  took  vested  interests,  subject  to  the  power  given  said 
Ruth,  the  widow,  to  sell  the  lots.  It  was  uncertain  whether  the 
power  would  be  exercised,  and  therefore  uncertain  whether  either 
of  the  lots  would  be  left,  at  the  death  of  said  Ruth,  to  go  to  the 
remaindermen;  but  the  remainder  was  not  contingent  because  it 
was  uncertain  whether  the  power  would  be  exercised.  The  re- 
mainder vested,  subject  to  the  power.  {Ducker  v.  Burnham,  146 
111.  10,  34  N.  E.  558,  37  Am.  St.  Rep.  135.)  But  at  the  time  of 
the  divorce  the  life  estate  in  Ruth  had  not  been  terminated,  and 
the  right  of  said  Anna  to  dower  did  not  attach  to  the  interest  of 
her  husband  in  said  lots  193  and  195,  for  the  reason  dower  does 
not  attach  to  realty  in  which  the  husband  has  but  an  interest  in 
remainder,  unless  the  particular  estate  terminates  during  cover- 
ture. (Strawn  v.  Strawn,  50  111.  33 ;  Kellett  v.  Shepard,  139  id. 
433,  28  N.  E.  751,  34  id.  254;  10  Am.  &  Eng.  Encyc.  of  Law 
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[2d  ed.]  134.)  Anna  was  therefore  not  entitled  to  be  endowed 
in  said  lots  Nos.  193  and  195. 

At  the  time  of  the  death  of  the  testator,  two  children  of  Frank, 
the  deceased  son  of  the  testator  and  husband  of  the  appellant 
Lulu,  were  living.  They  were,  as  we  have  seen,  devisees  under 
the  will,  and  upon  the  death  of  the  testator  became  seized,  as 
tenants  in  common,  of  an  undivided  one-fifth  interest  in  the  Union 
county  land  and  of  a  like  estate  in  said  outlot  44.  They  both 
died  in  infancy,  leaving  no  heir  other  than  their  mother,  the  ap- 
pellant Lulu.  She  inherited  the  undivided  one-fifth  interest  in 
the  Union  county  land  and  in  said  outlot  No.  44  owned  by  them, 
and  the  court  erred  in  decreeing  otherwise. 

It  then  but  remains  to  be  determined  whether  the  power  of  dis- 
position of  lots  Nos.  193  and  195,  which  was  vested  in  said 
Ruth,  the  widow  of  the  testator,  was  exercised  by  the  execution 
of  the  will  by  said  Ruth  devising  the  lands  to  certain  of  the  chil- 
dren of  the  testator  and  herself.  If  the  execution  of  the  will  was 
a  valid  exercise  of  the  power,  then  the  devisees  in  her  will  would 
take  the  title  to  those  lots,  and  no  title  thereto  would  inure  to  the 
appellant  Lulu.  The  two  children  of  Lulu,  as  we  have  seen,  were, 
upon  the  death  of  the  testator,  vested  with  an  undivided  one- 
fifth  interest  in  these  lots  193  and  195,  subject  to  the  power  with 
which  their  grandmother,  Ruth,  was  invested  by  the  will  to  sell 
the  lots.  The  power  given  in  the  will  is  to  sell  the  lots.  No  at- 
tempt was  made  to  dispose  of  them  in  that  manner.  The  later 
provision  in  the  will,  that  "  after  her  death,  if  not  already  disposed 
of,  I  request,"  etc.,  cannot  be  construed  to  give  Ruth  any  ad- 
ditional estate  or  power  of  disposition.  The  true  meaning  is,  "  if 
not  disposed  of  "  in  the  manner  authorized  in  that  part  of  the 
will  which  confers  power  of  disposition.  We  have  seen  that  the 
power  of  absolute  disposition  annexed  to  a  life  estate  does  not 
enlarge  it  into  an  estate  in  fee.  Ruth  had  not  the  fee,  and  con- 
sequently was  not  clothed  with  the  right  to  devise  the  lots  as 
owner  of  the  fee  title  thereto.  The  power  which  she  took  under 
the  will  was  to  sell  the  lots,  and  was  limited  to  a  disposition  of 
the  lots  by  sale  thereof.  A  sale  of  property  presupposes  a  con- 
tract of  sale,  or  some  transaction  in  the  nature  of  a  contract  of 
sale,  absolute  or  conditional,  as  a  mortgage,  and  based  upon  a 
consideration.  The  sale  of  real  estate  can  only  be  consummated 
by  the  execution  of  a  deed.    Power  to  make  disposition  by  sale 
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confer*  the  right  to  dispose  of  the  land  by  a  deed,  and,  by  im- 
plication, power  to  make  disposition  by  gift,  as  a  devise  in  a  will, 
must  be  regarded  as  excluded  where  the  power  expressly  given 
is  to  sell.  (Kent  v.  Morrison  [Mass.],  26  N.  E.  427,  10  L.  R.  A. 
758,  25  Am.  St.  Rep.  616.)  It  is,  moreover,  clearly  shown  by  the 
express  declarations  in  the  will  of  said  Ruth  that  she  did  not 
execute  her  will  as  in  obedience  to  the  will  of  her  husband,  but 
that  she  sought  to  thereby  pervert  the  power  given  her  to  sell  the 
property  to  the  purpose  of  defeating  the  devolution  of  the  title 
to  the  lots  to  the  persons  intended  in  the  will  of  the  husband  to 
receive  such  title  in  the  event  she  should  not  sell  them.  Ruth 
understood  the  will  of  her  husband  as  we  have  interpreted 
and  construed  it,  and  executed  her  will  for  the  purpose 
of  preventing  the  will  of  her  husband  from  going  into 
effect  as  to  the  heirs  of  the  children  of  Frank,  the  deceased 
son  of  the  testator.  In  her  will  the  widow,  Ruth,  expressly  de- 
clared that  her  purpose  and  intention  in  executing  the  will  is  to 
exclude  "  the  widow  of  my  deceased  son  Frank,  and  her  heirs, 
from  all  interest "  in  the  lots  193  and  195,  and  states  as  a  reason 
therefor  "  that  since  his  [the  testator's]  death  all  the  children  of 
my  deceased  son  Frank  have  died,  and  I  know  that  under  the 
existing  circumstances  my  husband  would  have  disposed  of  it 
[the  lots]  as  this  will  does,  and  I  therefore  dispose  of  it  in  that 
way  by  virtue  of  the  power  conferred  upon  me  by  the  will  of  my 
deceased  husband,  Hugh  Kirkpatrick."  This  will  cannot  be  re- 
garded as  an  exercise  of  the  power  of  disposition  given  in  the 
will  of  Hugh  Kirkpatrick.  On  the  death  of  the  testator  an  un- 
divided one-fifth  interest  in  said  lots  193  and  195  in  Edwardsville 
became  vested  in  the  two  children  of  Frank,  the  deceased  son  of 
the  testator,  the  husband  of  the  appellant  Lulu,  subject  to  the 
power  of  Ruth  to  dispose  of  the  same  by  sale.  That  power  was 
not  exercised.  The  title  which  vested  in  these  two  children  de- 
scended, by  reason  of  their  death,  to  their  mother,  the  appellant 
Lulu  Kirkpatrick.  The  court  should  have  found  that  said  ap- 
pellant Lulu  was  entitled  to  an  undivided  one-fifth  of  all  the  real 
estate  of  which  Hugh  Kirkpatrick  died  seized. 

The  decree  is  reversed,  and  the  cause  will  be  remanded  to  the 
Circuit  Court  for  further  proceedings  consistent  with  this  opinion. 

Reversed  and  remanded. 
Vol.  VIII  — 6 
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Froth  ingham  et  al.  vs.  Petty, 

[Supreme  Court  of  Illinois,  June  19,  1902;  197  111.  418,  64  N.  E.  270.] 

Administrator  —  Removal  —  Decree  —  Collateral  Attack 
—  Appointment. 

1.  Under  Hurd's  Rev.  Stat.  1899,  p.  109,  I  30,  providing  that  the  County 

Court  may  revoke  letters  of  administration  granted  to  persons  who 
mismanage  the  estate  or  endanger  their  securities,  where  the  ad- 
ministrator of  an  estate  which  has  no  personal  property,  but  with 
existing  debts  and  a  mortgage  on  the  real  estate,  which  is  about  to 
be  foreclosed,  removes  from  the  county,  and  refuses  to  petition  for 
the  sale  of  the  real  property,  which  largely  exceeds  in  value  the 
amount  of  the  mortgage,  the  County  Court  may  remove  him. 

2.  Where  the   record  on  the  removal  of  an  administrator  shows   facts 

which  confer  jurisdiction  on  the  court  to  make  such  removal,  the 
facts  cannot  be  impeached  collaterally. 

3.  Where  an  administrator  de  bonis  non  is  an  administrator  de  facto,  the 

regularity  •  of  his  appointment  cannot  be  questioned  in  a  collateral 
proceeding. 

4.  An  heir  who  was  a  party  to  proceedings  by  the  administrator  to  sell 

lands,  and  answered  by  his  guardian  ad  litem,  will  not  be  permitted, 
in  a  collateral  proceeding,  to  take  advantage  of  mere  errors  in  the 
original  proceedings. 

5.  Where,  in  a  petition  by  an  administrator  to  sell  land  to  pay  debts,  it 

sufficiently  appears  that  the  debts  amount  to  about  $1,100,  any  ir- 
regularity that  may  exist  because  of  defects  in  the  statement  are 
insufficient  to  affect  the  sale  on  collateral  attack. 

6.  Where  lands  have  been  sold  by  an  administrator  by  order  of  the  court, 

and  the  proceeds  applied  to  the  payment  of  debts  of  the  estate,  the 
sale  should  not  be  declared  void  because  the  court  failed  to  order  the 
administrator  to  give  an  additional  bond  as  required  by  Rev.  Stat., 
chap.  3,  §  7. 

Appeal  from  Circuit  Court,  Pope  county;  A.  K.  Vickers, 
Judge. 

Action  by  William  Petty  against  Levi  Frothingham  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

D.  G.  Thompson,  for  appellants. 

Whiteside  &  Durfee,  for  appellee. 


FROTHINGHAM  ET  AL.  v.  PETTY.  83 

Ricks,  J. —  This  is  a  suit  in  partition  brought  by  William  Petty 
against  appellants  in  the  Circuit  Court  of  Pope  county.  Appel- 
lee avers  that  he  is  the  owner  in  fee  of  an  undivided  one-half 
interest  in  the  premises  described  in  the  bill,  acquiring  title  by 
descent  from  his  grandmother  Emily  Mansfield,  who  died 
intestate  June  21,  1890,  leaving  Margaret  J.  Mansfield,  her 
daughter,  and  appellee,  as  her  only  heirs-at-law.  Defendants 
filed  their  joint  and  several  answer  to  complainant's  bill,  setting 
up  title  by  mesne  conveyances  from  the  administrator  de  bonis 
non,  Willis  Baker,  of  the  estate  of  Emily  Mansfield,  under  a 
decree  of  the  County  Court  ordering  a  sale  of  said  premises  for 
the  payment  of  the  debts  of  the  estate;  and  by  stipulation  in  writ- 
ing all  the  files,  records,  orders,  and  processes,  etc.,  of  the  Pro- 
bate Court  of  Pope  county  in  the  matter  of  the  estate  of  Emily 
Mansfield  were  considered  as  part  and  parcel  of  the  answer. 
The  complainant  objecting  to  the  sufficiency  of  the  answer,  the 
cause  was  set  down  for  hearing  on  bill  and  answer  thereto 
under  stipulations,  and  the  court  found  that  the  answer  of  the 
defendants  was  insufficient,  and  that  the  Probate  Court  proceed- 
ings in  the  County  Court  of  Pope  county  were  insufficient  to 
pass  title  to  the  purchaser  at  the  administrator's  sale,  and  de- 
creed that  the  complainant  was  entitled  to  partition  of  the  land 
described  in  said  bill,  and  was  the  owner  of  an  undivided  half 
interest  in  and  to  said  land.  The  defendants  stood  by  their 
answer,  and  the  cause  now  comes  before  us  on  appeal. 

The  controversy  in  this  court  arises  upon  the  question  whether 
the  County  Court  had  power  to  make  the  sale  of  the  lands  in 
question  upon  the  application  of  Baker,  as  administrator  de  bonis 
non,  appellee's  contention  being  that  Steagall,  the  administrator, 
was  not  properly  removed,  and  that  Baker's  appointment  was 
therefore  void,  and,  being  void,  the  County  Court  did  not  have 
jurisdiction  or  authority  to  direct  the  sale  on  Baker's  petition. 

It  appears  that  a  petition  was  filed  in  the  County  Court  of 
Pope  county  by  Margaret  J.  Mansfield,  in  which  it  was  alleged 
that  on  July  2,  1890,  William  O.  Steagall  was  duly  appointed 
administrator  of  said  estate  by  the  County  Court  of  Pope 
county;  that  the  deceased  left  a  large  amount  of  land,  and  not 
sufficient  personal  property  to  pay  the  child's  award  and  to  pay 
the  debts  against  the  estate;  that  a  decree  of  said  court  was  ob- 
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tained  to  sell  all  of  said  land,  and  the  same  was  by  said  admin- 
istrator sold  to  pay  the  said  debts,  and  a  deed  made  to  one  Har- 
rington Clanahan,  the  purchaser,  and  that  on  bill  filed  by 
petitioner  and  the  other  heir,  William  Petty,  the  said  decree, 
sale,  deed,  and  order  approving  said  sale  were  all  set  aside  and 
annulled  by  the  Circuit  Court  of  Pope  county  at  its  last  May 
term,  1892;  that,  in  addition  to  said  matters  before  mentioned, 
the  said  Circuit  Court  made  the  $100  paid  by  H.  Clanahan,  the 
purchaser  of  said  land,  on  said  purchase,  a  first  lien  on  said 
land,  and  ordered  that  the  whole  matter  be  remitted  to  the 
County  Court  for  the  purpose  of  further  proceeding  to  sell  said 
land  to  pay  the  debts  due  from  said  estate;  that  there  was  a 
mortgage  of  $500  and  interest  held  by  F.  M.  Clanahan  on  said 
land,  which  was  overdue,  and  the  said  Clanahan  was  about  to, 
and  would,  foreclose  said  mortgage  if  steps  were  not  taken  at 
once  by  the  administrator  to  obtain  a  decree  for  the  sale  of  said 
land  to  pay  the  same;  that,  if  a  decree  was  obtained  to  sell  said 
land  soon,  a  part  of  the  land  could  be  sold  for  enough  to  pay 
off  the  debts  of  the  estate,  and  leave  enough  land  for  a  home 
for  petitioner;  that  the  administrator  had  become  a  resident  of 
Shelby  county,  in  this  State,  and  had  neglected  and  refused  to 
take  any  steps  toward  obtaining  a  decree  for  the  sale  of  said 
land,  and  had  failed  to  make  report,  as  he  should.  Petitioner 
therefore  asked  that  a  citation  or  notice  might  be  sent  to  the 
administrator,  and  he  might  be  removed  and  some  other  dis- 
creet person  appointed  in  his  stead,  and  such  orders  might  be 
made  as  would  protect  the  rights*  of  said  petitioner  and  other 
heir.  This  petition  was  properly  verified.  Thereupon  the  fol- 
lowing order  was  entered  by  the  court: 

"  Now,  on  this  day,  comes  Margaret  J.  Mansfield,  the  peti- 
tioner herein,  and  presents  to  the  court  her  petition  for  citation, 
and  represents  to  the  court  that  William  O.  Steagall,  admin- 
istrator of  said  estate,  has  failed  to  make  report  and  take  proper 
steps  toward  obtaining  a  decree  to  sell  real  estate  to  pay  debts; 
that  said  Steagall  is  now  a  resident  of  Shelby  county,  Illinois, 
The  court  carefully  examines  said  petition,  and  finds  the  allega- 
tions therein  to  be  true;  and,  the  court  being  sufficiently  advised 
in  the  premises,  it  is  by  the  court  ordered  that  citation  issue 
from  this  court  under  the  seal  thereof,  that  said  Steagall  be  and 
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appear  before  the  court  at  the  time  and  place  therein  set  forth, 
or  show  good  reason  why  he  should  not  be  removed  from  his 
said  office.  Said  citation  to  be  directed  to  the  sheriff  of  Shelby 
county,  Illinois,  returnable  to  the  September  term  of  this  court, 
A.  D.  1892,  as  the  law  directs,  and  which  is  accordingly  done. 
First  day  of  August  term,  Monday,  1st,  1892." 

On  the  2d  day  of  August,  1892,  a  citation  in  the  usual  form 
was  issued,  reciting  that  "  William  O.  Steagall  has  not  made 
report  and  proceeded  to  obtain  decree  for  sale  of  real  estate  to 
pay  debts,  and  is  guilty  of  other  delinquencies,"  and  notifying 
said  Steagall  to  appear  before  the  County  Court  of  Pope  county 
on  September  5,  1892,  "  then  and  there  to  make  report  and  file 
petition  for  sale  of  real  estate  to  pay  debts,  or,  in  default  thereof, 
that  he  show  cause  why  he  should  not  be  removed  from  his  said 
office,  and  to  further  do  and  perform  what  shall  then  by  the  said 
court  be  required  and  adjudged."  This  citation  was  personally 
served  on  Steagall  on  August  22,  1892.  Afterward  an  order 
was  entered  by  said  court,  the  material  part  of  which  is  as  fol- 
lows: "Said  citation  being  indorsed  by  said  sheriff,  showing 
due  service  thereon,  and  now  said  Steagall  being  three  times 
called,  and  comes  not,  but  wholly  makes  default,  and  there 
being  no  cause  shown,  as  required  by  the  order  of  this  court, 
why  the  said  William  O.  Steagall  should  not  be  removed  from 
his  said  office  as  such  administrator,  it  is  therefore  ordered  by 
the  court  that  said  William  O.  Steagall  be,  and  he  hereby  is, 
removed  from  his  office  as  such  administrator  of  the  estate  of 
Emily  Mansfield,  deceased,  and  the  administration  of  such  estate 
be  committed  to  some  fit  and  suitable  person  as  required  by 
law." 

On  January  2,  1893,  Harrington  Clanahan,  a  creditor  of  the 
estate,  filed  in  the  clerk's  office  of  the  County  Court  a  petition, 
in  proper  form,  asking  that  Willis  Baker  be  appointed  admin- 
istrator de  bonis  non;  and  on  the  next  day  Baker  was  accordingly 
appointed,  duly  qualified,  and  gave  bond  in  the  sum  of  $2,000, 
with  security  which  was  approved  by  the  court;  and  on  February 
6,  1893,  Baker,  as  such  administrator  de  bonis  non,  filed  his 
amended  petition  to  sell  the  real  estate  involved  in  this  con- 
troversy to  pay  the  debts  of  said  estate,  to  which  Petty,  the 
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appellee,  was  made  a  defendant,  and  duly  answered  by  William 
H.  Moore,  his  guardian  ad  litem,  but  neither  Clanahan,  the  pur- 
chaser, nor  the  appellants,  were  made  parties  thereto;  and  on 
February  n,  1893,  a  decree  was  duly  entered  ordering  the  sale 
of  the  real  estate  described  in  the  bill  for  partition  in  this  suit; 
and  afterward,  on  March  18,  1893,  a  report  of  the  sale  was  filed 
by  said  administrator,  showing  the  sale  of  such  real  estate  to 
Harrington  Clanahan  for  $927.38,  which  the  court,  after  finding 
that  the  sale  was  duly  had  as  required  by  law  and  by  order  of 
the  court,  and  was  conducted  in  all  respects  as  required  by  law 
and  by  order  of  the  court,  approved,  and  the  conveyance  to 
Clanahan  was  confirmed. 

Section  30  of  the  Administration  Act  (Hurd's  Rev.  Stat.  1899, 
p.  109)  provides  that  the  County  Court  "  may  revoke  all  letters, 
testamentary  or  of  administration,  granted  to  persons  who 
*  *  *  waste  or  mismanage  the  estate,  or  who  conduct  them- 
selves in  such  manner  as  to  endanger  their  *  *  *  securi- 
ties, in  all  which  cases  the  court  shall  summon  the  person 
charged  to  be  in  default  or  disqualified,  as  aforesaid,  to  show 
cause  why  such  revocation  should  not  be  made.  When  revoca- 
tion is  made,  the  reason  therefor  shall  be  stated  at  large  upon 
the  record."  The  proceedings  of  the  County  Court  show  that 
the  former  administrator  had  petitioned  for  the  sate  of  real 
estate,  an  order  of  sale  entered,  and  the  premises  sold  there- 
under; that  after  the  same  was  made  it  was  defeated  in  the 
Circuit  Court  of  Pope  county.  After  this  sale  was  set  aside,  the 
record  shows  that  there  were  debts  existing  against  the  estate; 
that  there  were  no  personal  assets  to  pay  the  debts;  that  the 
former  purchaser  had  paid  $100  on  the  first  sale  to  Steagall,  the 
original  administrator,  who  "  knows  not  what  he  did  with  it;" 
that  the  mortgage  creditor  threatened  to  foreclose,  which,  if 
done,  would  sacrifice  the  real  estate,  deprive  the  heirs  of  their 
rights  and  interests,  and  jeopardize  the  claims  of  other  creditors. 
With  the  estate  in  this  condition,  and  with  creditors  pressing  for 
their  demands,  Steagall  removed  to  Shelby  county,  and  refused 
or  neglected  to  make  a  report  or  take  any  steps  toward  selling 
the  real  property  of  the  decedent  to  pay  the  liabilities  of  the 
estate;  and  so  far  as  the  citation,  the  petition  therefor,  and  the 
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records  of  the  County  Court  show,  Steagall  was  guilty  of  gross 
neglect  of  his  duties  as  administrator,  and  by  his  conduct  was 
endangering  his  securities.  Thereupon  he  was  cited  by  the 
County  Court  "  to  make  report  and  file  petition  for  sale  of  real 
estate  to  pay  debts,  or  in  default  thereof  that  he  show  cause  why 
he  should  not  be  removed  from  his  said  office."  To  this  cita- 
tion Steagall  made  no  answer  or  appearance,  offering  no  ex- 
planation for  his  misconduct  and  mismanagement  of  the  estate 
that  was  charged  against  him  in  the  petition  of  Margaret  Mans- 
field, which  he  was  cited  to  answer;  and  thereupon  the  court, 
acting  within  its  statutory  jurisdiction,  properly  ordered  his 
removal.  Where  the  records  show  facts  which  confer  jurisdic- 
tion, these  facts  cannot  be  impeached  collaterally,  and  this  court 
will  not  go  behind  the  decree  in  a  collateral  proceeding  to  see 
if  it  is  warranted  by  the  evidence.  (Wing  v.  Dodge,  80  111.  564.) 
Appellee  relies  with  much  force  upon  the  cases  of  Munroe  v. 
People  (102  111.  406),  and  Hanifan  v.  Needles  (108  111.  403). 
While,  at  first  blush,  these  cases  may  appear  to  sustain  his  con- 
tention, it  will  be  found,  upon  a  careful  reading  of  them,  that 
they  are  in  entire  harmony  with  all  that  is  said  herein.  In  the 
former  case  the  administratrix  was  cited  simply  to  show  cause 
"  why  she  should  not  pay  said  claim,"  and  we  said  (page  411): 
"  This  did  not  give  the  court  jurisdiction  of  her  person  to 
adjudge  on  the  15th  day  of  the  next  month,  and  with  no  further 
notice  to  her,  that  she,  as  administratrix,  should  be  removed  and 
her  letters  revoked."  And  again  (page  412):  "  Before  the  court 
has  lawful  power  to  adjudge  a  revocation  of  letters  of  admin- 
istration, it  is  expressly  provided  '  the  court  shall  summon  the 
person  charged  to  be  in  default,'  not  to  show  cause  why  he  shall 
not  pay  a  certain  claim,  but '  to  show  cause  why  such  revocation 
should  not  be  made.' "  But  the  doctrine  was  fully  recognized 
in  that  case  that  "  where  a  matter  is  submitted  to  a  court  upon 
which  that  court  has  authority  to  consider  and  decide,  and  such 
court  does  decide,  such  judgment,  though  erroneous,  is  valid 
until  reversed  or  set  aside."  In  the  latter  case  relied  upon  by 
appellee,  the  executor  was  cited  to  appear  and  present  his  ac- 
count of  the  estate  for  settlement,  and,  upon  failing  to  appear, 
the  court,  without  further  notice  to  him,  for  such  reason  revoked 
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the  letters,  and  required  the  executor  to  account  for  and  pay 
over  to  his  successor  all  property  in  his  hands  belonging  to  the 
estate;  and  we  said  (page  409):  "  It  is  a  fundamental  principle 
that  underlies  our  whole  judicial  fabric  that,  in  all  proceedings 
in  courts  of  justice  wherein  it  is  sought  to  deprive  the  citizen  of 
his  property  or  any  right  or  privilege  recognized  by  law,  the 
party  to  be  affected  by  them  is  entitled  to  reasonable  notice  of 
the  time  and  place  of  hearing,  and  of  the  general  nature  or  ob- 
ject of  such  proceedings.  In  conformity  with  this  general  prin- 
ciple, the  County  Court  has  no  power  or  jurisdiction  to  revoke 
the  letters  of  an  executor  or  administrator,  under  the  above 
section,  until  he  is  first  cited  to  appear  and  show  cause  why  his 
letters  shall  not  be  revoked.  The  citation  in  this  case  did  not 
contain  the  slightest  intimation  that  there  was  any  purpose  on 
the  part  of  the  court,  or  any  one  interested  in  the  estate,  to 
remove  him  from  office.  It  simply  directed  him  to  appear  on 
the  first  day  of  the  next  term  of  the  court,  '  and  present  his 
accounts  of  said  estate  for  settlement  as  said  executor/  Nor  is 
there  any  intimation  in  the  citation  that  he  was  charged  with 
waste  or  mismanagement  of  the  estate,  as  contemplated  by  the 
above  section  of  the  statute." 

Clearly,  in  these  two  cases  there  was  no  jurisdiction  of  the 
court  over  the  persons  of  the  personal  representatives  to  give  it 
power  to  revoke  the  letters  and  appoint  their  successors;  but  in 
the  case  now  before  us  the  petition  of  Margaret  J.  Mansfield 
was  that  the  administrator  be  removed,  and  some  other  discreet 
person  appointed  in  his  stead,  and  in  such  petition  there  was 
plainly  stated  such  facts  as  showed  that  the  acts  and  conduct  of 
Steagall  amounted  to  a  gross  mismanagement  of  the  estate,  and 
that  he  was  endangering  his  securities  upon  his  bond.  (In  re 
Corrington,  124  111.  363,  16  N.  E.  252;  Whitney  v.  Peddicord, 
63  111.  249;  Campau  v.  Campau,  19  Mich.  125.)  The  notice  to 
him  was  that  this  petition  had  been  filed,  and  that  upon  failure 
to  comply  with  its  demand  he  should  show  cause  on  the  5th 
day  of  September,  1892,  why  he  should  not  be  removed  from 
his  said  office. 

We  are  of  the  opinion  that  the  County  Court  complied  with 
all  the  necessary  provisions  of  the  statute  to  give  it  jurisdiction 
over  both  the  person  and  the  subject-matter  in  this  proceeding, 
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and,  even  though  mere  irregularities  occurred  in  the  proceeding, 
such  could  only  be  urged  on  direct  proceeding  for  reversal.  In 
Blair  v.  Sennott  (134  111.  78,  24  N.  E.  969),  we  said  (page  88,  134 
111.,  and  page  970,  24  N.  E.):  "  Having  jurisdiction  of  the  sub- 
ject-matter and  of  the  person,  the  same  presumptions,  in  favor 
of  the  correctness  of  the  ruling  of  the  Probate  Court  must  be 
indulged  as  in  favor  of  Circuit  Courts  under  like  circumstances." 
The  record  showing  that  the  court  had  jurisdiction  of  the  person 
and  the  subject-matter  to  remove  Steagall,  such  finding  cannot  be 
questioned  in  a  collateral  proceeding.  In  the  case  of  Harris  v. 
Lester  (80  111.  307)  this  court  said  (page  310)  :  "  No  principle 
of  law  is  better  settled  than,  where  a  court  has  jurisdiction  of  the 
subject-matter  and  the  persons  of  the  parties,  its  judgment  or 
decree,  when  questioned  collaterally,  will  be  held  valid,  and,  not- 
withstanding the  court  may  have  proceeded  irregularly,  a  pur- 
chaser in  good  faith  under  its  judgment  or  decree  will  be  pro- 
tected." (Bowen  v.  Bond,  80  111.  351.)  It  has  also  been  re- 
peatedly held  by  this  court  that  where  an  administrator  de  bonis 
non  is  appointed  by  the  proper  court,  having  jurisdiction,  he  is 
at  least  administrator  de  facto,  and,  being  such,  the  regularity  of 
his  appointment  cannot  be  questioned  in  a  collateral  proceeding. 
{Wight  v.  Wallbaum,  39  111.  554;  Duflin  v.  Abbott,  48  id,  17; 
Colder  v.  Bressler,  105  id.  419 ;  People  v.  Salomon,  184  id.  490, 
56  N.  E.  815;  Dodge  v.  Cole,  97  111.  338,  37  Am.  Rep.  111.) 
Appellee  was  also  a  party  to  the  proceeding  to  sell  real  estate,  and 
answered  by  his  guardian  ad  litem,  and  he  will  not  be  permitted 
in  a  collateral  proceeding  to  take  advantage  of  mere  errors  in  the 
original  proceeding.    (  Wing  v.  Dodge,  80  111.  564.) 

Under  the  law  as  laid  down  by  this  court,  Baker  was,  so  far 
as  this  proceeding  is  concerned,  fully  authorized  to  act  as  such 
administrator,  and  legally  authorized  to  petition  and  make  the 
sale  of  the  real  estate  for  the  payment  of  debts  under  the  orders 
of  the  County  Court;  and  the  sale  so  made  by  him  is  valid  and 
binding,  and  the  rights  of  the  purchasers  will  be  protected.  As 
said  in  Harris  v.  Lester  (80  111.  307)  (page  319)  :  "  Purchasers 
at  judicial  sales  who  invest  their  capital  upon  the  faith  of  a  de- 
cree of  court  of  competent  jurisdiction  have  rights  that  are  jusc 
as  sacred  and  as  much  within  the  protection  of  the  courts  as  the 
rights  of  minor  heirs." 
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It  is  next  objected  that  the  petition  filed  by  Baker  for  the  sale 
of  real  estate  failed  to  show  that  there  were  any  unpaid  claims 
against  the  estate.  The  petition  for  the  sale  of  land  to  pay  debts 
contained  the  following  allegations:  That  inventory  and  ap- 
praisement were  duly  filed,  and  that  the  appraiser's  estimate  of 
specific  property  allowed  as  an  award  to  Margaret  J.  Mansfield, 
a  child  of  the  deceased  residing  with  her  at  the  time  of  her  death, 
the  sum  of  $683,  and  that  Margaret  J.  Mansfield  executed  her 
relinquishment  and  selection,  and  receipted  the  administrator  for 
the  sum  of  $189.30  on  her.  award,  and  preferred  balance  of 
$493.70  of  such  award  in  money  and  as  a  claim  against  said  es- 
tate, and  also  averred  that  the  appraised  value  of  the  personal 
property  of  said  estate  was  $189.30,  which  was  taken  by  Mar- 
garet Mansfield  on  her  award ;  that  no  other  property  came  to  the 
hands  of  said  administrator,  and  that  there  was  no  other  property 
except  the  land  above  described;  that  such  administrator  had 
rendered  a  true  account  of  the  personal  property  of  said  estate 
to  the  County  Court  of  said  county,  which  was  approved,  and 
which  report  was  filed  as  Exhibit  A  of  said  petition.  It  further 
alleged  that,  by  the  decree  of  the  Circuit  Court  setting  aside  the 
proceedings  under  the  first  petition  for  sale  of  lands  to  pay  debts, 
it  was  ordered  that  the  sum  of  $100  paid  upon  said  first  sale,  and 
$21.26  taxes,  be  a  preferred  claim  against  said  estate;  that  the 
said  sum  of  $100  so  received  by  the  former  administrator,  and 
the  said  personal  property  taken  by  said  child  on  the  award,  was 
all  the  personal  property  of  said  estate;  that  the  mortgage  in- 
debtedness on  the  land  amounted  to  $57642 ;  debts  amounted  to 
$53.34;  and  due  Clanahan,  the  former  purchaser,  $121.26,  be- 
sides costs  of  Circuit  Court;  due  Margaret  J.  Mansfield  on  her 
award,  $493.70;  aggregating  $1,191.38,  and  all  unpaid. 

In  Mofiitt  v.  MofKtt  (69  111.  641),  this  court,  referring  to  Stow 
y.  Kimball  (28  id.  93),  said  (page  646) :  "  In  that  case  there 
was  no  allegation  that  the  debts  had  even  been  allowed  against 
the  estate,  and  the  supplemental  petition  for  leave  to  make  sale 
of  real  estate  not  embraced  in  the  petition  did  not  even  state  that 
there  were  any  debts  against  the  estate,  and  the  jurisdiction  was 
sustained."  Even  if  it  were  necessary  to  state  the  amount  of  the 
debts  against  the  estate,  to  sustain  the  decree  in  a  collateral  pro- 
ceeding, we  think  it  sufficiently  appears  from  the  petition  that 
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the  debts  of  the  estate  aggregated  $1,191.38;  and,  whatever  de- 
fect may  have  been  in  the  statement  of  such,  it  was  a  mere  ir- 
regularity, that  cannot  be  attacked  in  this  proceeding.  (Bowen 
v.  Bond,  80  111.  351 ;  Iverson  v.  Loberg,  26  id.  179,  79  Am.  Dec. 
364;  Hobson  v.  Ewan,  62  111.  146.) 

It  is  next  objected  that  the  Probate  Court  had  no  jurisdiction 
to  order  a  sale  of  the  premises,  for  the  reason  that  a  further  and 
additional  bond,  in  a  sum  double  the  value  of  the  real  estate  to 
be  sold,  was  not  executed  by  the  administrator  de  bonis  non,  as 
required  by  section  7  of  chapter  3  of  the  statutes.  There  was  no 
order  of  court  requiring  any  such  bond  to  be  given,  and  none 
was  given.  The  records  of  the  County  Court  show  that  the  ad- 
ministrator de  bonis  non  faithfully  performed  the  entire  duties  of 
his  office,  and  applied  all  the  proceeds  of  the  sale  of  real  estate 
upon  the  debts  of  his  intestate,  and  fully  accounted  for  the  same 
to  the  Probate  Court.  After  notice  was  given  as  required  by 
law  to  all  the  heirs  and  others  interested  in  the  estate  that  the 
administrator  de  bonis  non  would  file  his  final  report  and  ask  for 
discharge,  it  appears  that  his  report  was  duly  approved  by  the 
court,'  and  that  no  heir  or  creditor  made  any  objection  to  said 
report,  and  it  does  not  appear  that  any  one  sustained  any  injury 
by  the  failure  to  give  this  bond.  We  do  not  feel  warranted  iti 
holding  that  the  failure  of  the  administrator  de  bonis  non  to  give 
such  bond  would  render  the  sale  to  Clanahan  void.  (Drake  v. 
Kinsell,  38  Mich.  232.)  The  oversight  of  the  court  to  require 
the  administrator  de  bonis  non  to  give  a  bond  was  but  a  mere  ir- 
regularity, and  should  not  defeat  the  title  of  appellants,  who  were 
not  parties  to  the  record,  and  who  obtained  this  land  by  mesne 
conveyances  from  the  purchaser  at  such  sale,  and  who  have  been 
in  the  quiet  and  peaceable  possession  of  the  same  for  a  number 
of  years,  and  expended  considerable  sums  in  improvements. 

For  the  reasons  above  indicated  we  are  of  the  opinion  that  the 
decree  of  the  Circuit  Court  was  erroneous.  The  judgment  is  re- 
versed, and  the  cause  remanded  to  the  Circuit  Court  of  Pope 
county  for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed  and  remanded. 
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Morrison  vs.  Schorr. 

[Supreme  Court  of  Illinois,  June  19,  1902;  197  111.  554,  64  N.  E.  545.] 

Wills  —  Construction  —  Estate  Conveyed. 

1.  A  devise  to  the  testator's  wife  of  the  rents,  income,  and  profits  arising 

from  real  estate  until  a  certain  event,  after  which  she  was  to  receive 
"one-third  only  of  the  net  rents  and  income  of  such  real  estate," 
while  passing  the  land  to  the  devisee,  did  not  pass  the  fee  therein,  but 
only  such  estate  as  by  the  express  words  of  the  will  was  given  her. 

2.  The  second  paragraph  of  a  will  gave  all  the  rents,  income,  and  profits 

arising  from  the  realty  to  the  testator's  wife  until  the  eldest  child 
should  attain  the  age  of  eighteen  years,  after  which  she  should  receive 
one-third  only  of  the  net  rents  and  income.  The  fifth  paragraph 
devised  all  the  real  estate  to  the  children,  "  subject  to  the  rent 
charges  and  life  estate  aforesaid."  Held,  that  the  fee  in  all  the 
property  was  granted  to  the  children  by  the  fifth  paragraph,  and  not 
the  fee  to  only  two-thirds ;  the  words  "  rent  charges  "  only  referring 
to  the  one-third  of  the  income  bequeathed  in  the  second  paragraph. 

3.  A  testator  devised  and  bequeathed  to  his  wife  certain  lots  "  for  and 

during  her  natural  life;  also  all  the  rents,  income,  and  profits  arising 
from  all  my  real  estate"  until  the  eldest  child  should  attain  the  age 
of  eighteen  years,  after  which  time  she  should  receive  one-third  of  the 
net  income.  Held,  that  the  testator's  wife  took  only  a  life  interest 
in  one-third  of  the  net  rents  and  income  of  the  real  estate,  and  not 
a  fee  to  the  property ;  the  word  "  also  "  meaning  "  in  like  manner," 
and  not  "  in  addition  to." 

4.  The  fact  that  a  fee  was  granted  in  the  second  paragraph  of  a  will  does 

not  prevent  the  cutting  down  of  such  estate  by  implication  in  subse- 
quent parts  of  the  will;  it  being  immaterial  in  what  part  of  the 
instrument  the  intention  of  the  testator  is  expressed. 

Appeal  from  Circuit  Court,  Monroe  county;  Benjamin  R. 
Burroughs,  Judge. 

Partition  suit  by  Michael  Schorr  against  Charles  Morrison 
and  others.  From  a  decree  in  favor  of  complainant,  defendant 
Morrison  appeals. 

Affirmed. 

This  is  a  bill  for  partition,  filed  on  July  28,  1900,  in  the  Circuit 
Court  of  Monroe  county,  by  appellee  against  appellant  and 
others,  for  the  partition  of  lots  68  and  69  in  the  old  town  of 
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Waterloo,  and  other  lots  and  property  in  said  town  and  county. 
The  bill  was  answered  by  the  appellant,  Charles  Morrison.  The 
certificate  of  evidence  shows  that  the  case  was  heard  upon  facts 
agreed  upon  by  both  parties.  On  September  24,  1900,  the  court 
entered  a  decree  of  partition  in  accordance  with  the  prayer  of 
the  bill.  From  this  decree  the  present  appeal  is  prosecuted. 
The  bill  alleged,  and  the  decree  found,  that  the  appellee,  Michael 
Schorr,  complainant  below,  and  the  appellant,  Charles  Morrison, 
defendant  below,  were  each  entitled  to  one-half  of  the  premises 
described  in  the  bill,  in  fee  as  tenants  in  common.  On  October 
20,  1881,  one  Adam  Reis,  Sr.,  died  testate,  seized  in  fee  of  the 
property  described  in  the  bill,  and  leaving,  him  surviving,  his 
widow,  Henrietta  Reis,  and  the  following  children,  as  legatees 
and  devisees,  to  wit :  Lena  Ruch  and  Jacob  Reis,  children  by  a 
former  wife;  and  Lena  Reis,  Anna  Reis,  Augusta  Mary  Reis, 
and  Louis  Reis,  children  by  his  second  wife,  the  said  Henrietta 
Reis.  On  November  30,  1882,  the  widow,  Henrietta  Reis,  mar- 
ried one  John  Ewald,  and  died  intestate  on  July  31,  1898,  leaving 
said  Lena,  Anna,  Augusta  Mary,  and  Louis  Reis  as  her  only 
children.  At  the  September  term,  1884,  of  the  Monroe  Circuit 
Court,  one  Daniel  Stein  recovered  a  judgment  against  Henrietta 
and  John  Ewald  for  $52.02  and  costs,  upon  which  execution  was 
issued  and  levied  on  two  certain  parcels  of  the  land,  described 
in  the  bill  and  sought  to  be  partitioned,  which  were  sold  by  the 
sheriff,  and  afterward  conveyed  to  one  John  S.  Sennott.  Sen- 
nott  conveyed  the  same  to  the  appellant,  Charles  Morrison. 
When  Adam  Reis,  Sr.,  died,  his  four  children  by  Henrietta  Reis, 
to  wit,  Anna,  Lena,  Augusta,  and  Louis  Reis,  were  all  minors; 
the  oldest  of  them  having  become  eighteen  years  of  age  in  1892. 
They  are  still  living.  On  May  10,  1893,  Anna  Reis  and  Hen- 
rietta Ewald,  by  their  deed  of  that  date,  conveyed  all  their  in- 
terest in  the  premises  described  in  the  bill  to  the  appellant, 
Charles  Morrison;  on  April  27,  1895,  the  said  Lena,  by  her  deed 
of  that  date,  conveyed  all  her  interest  in  said  premises  to  the 
appellant,  Charles  Morrison;  on  July  17,  1899,  Augusta,  by  her 
deed  of  that  date,  conveyed  all  her  interest  in  said  premises  to 
the  appellee,  Michael  Schorr;  and  on  June  18,  1900,  the  said 
Louis  Reis,  by  his  deed  of  that  date,  conveyed  all  his  interest 
in  said  premises  to  the  appellee,  Michael  Schorr.    At  the  time  of 
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the  filing  of  the  bill,  all  of  the  devisees  of  said  Adam  Reis,  Sr., 
including  the  youngest  child,  were  more  than  eighteen  years  of 
age.  The  bill  alleges  that,  by  the  death  of  Henrietta  Ewald  and 
by  the  purchases  and  deeds  above  set  out  from  Lena  and  Anna 
Reis  to  Charles  Morrison,  the  said  Morrison  became  entitled  to 
an  undivided  one-half  interest  in  said  premises,  and  that  the 
appellee,  Michael  Schorr,  by  the  death  of  Henrietta  Reis  and 
by  the  conveyances  to  him  from  the  said  Augusta  Reis  and  Louis 
Reis,  became  entitled  to  their  undivided  one-haif  interest  in  said 
premises,  as  tenant  in  common  with  said  Morrison.  The  answer 
of  appellant,  Morrison,  admitted  all  the  facts  alleged  in  the  bill, 
but  denied  that  the  appellee,  Schorr,  was  entitled  to  the  un- 
divided one-half  of  said  premises,  and  avers  that  the  appellee, 
Schorr,  is  entitled  to  only  one-third  in  fee  of  said  premises,  and 
that  the  appellant  is  entitled  to  the  undivided  two-thirds  of  said 
premises  in  fee,  subject  to  certain  mortgages  referred  to  in  the 
pleadings,  except  lots  68  and  69  above  mentioned,  which  are 
the  premises  referred  to  in  the  will  of  Adam  Reis,  hereinafter  set 
forth,  as  those  on  which  he  resided  at  his  death,  and  which  he 
purchased  from  Urban  Stroh. 

The  will  of  Adam  Reis,  Sr.,  after  leaving  out  the  formal  parts, 
is  as  follows :  "  First.  It  is  my  will  that  my  funeral  expenses 
and  all  my  just  debts  be  fully  paid.  Second.  I  give  and  bequeath 
to  my  wife,  Henrietta,  the  sum  of  one  thousand  dollars,  to  be 
paid  to  her  upon  the  final  settlement  of  my  estate.  I  also  give 
and  bequeath  to  her  the  house  and  lots  in  said  town  in  which  I 
now  reside,  and  which  I  purchased  of  Urban  Stroh,  for  and  dur- 
ing her  natural  life;  also  all  the  rents,  income,  and  profits  arising 
from  all  my  real  estate  which  I  may  own  (excepting  said  house 
and  lots)  until  the  eldest  one  of  my  children  has  attained  the  age 
of  eighteen  years,  upon  condition  that  my  said  wife  shall  raise, 
support,  and  educate  my  children  until  they  respectively  have 
attained  the  age  of  eighteen  (18)  years,  after  which  my  wife  shall 
recover  one-third  (1/3)  only  of  the  net  rents  and  income  of  such 
real  estate,  the  other  two-thirds  to  be  paid  to  and  equally  divided 
among  my  children  by  my  present  wife.  Third.  I  give  and  be- 
queath to  my  son  Jacob  Reis  the  sum  of  two  thousand  dollars 
($2,000.00),  to  be  paid  and  loaned  out  as  soon  as  possible  after 
my  death,  at  the  highest  rate  of  lawful  interest  which  can  be 
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obtained,  upon  good  personal  or  real  estate  securities,  for  the 
use  and  benefit  of  my  said  son;  and  I  hereby  appoint  my  wife, 
Henrietta,  conservator  of  my  son  Jacob,  to  control  and  manage 
said  money  as  aforesaid,  first  giving  bond  with  securities  as  the 
court  may  order.  And  I  further  direct  that  my  wife  shall  keep, 
support,  and  maintain  my  said  son  during  his  natural  life  for  the 
yearly  interest  arising  from  said  money,  and,  in  case  such  in- 
terest is  not  sufficient  to  maintain  him,  a  part  of  the  principal 
may  be  expended  for  his  support;  and  if  my  wife  shall  fail  or 
refuse  to  accept  said  trust,  the  court  shall  appoint  some  fit  per- 
son in  her  place  to  manage  his  affairs,  and,  upon  the  death  of 
my  son  Jacob,  the  rest  and  residue  of  said  money  shall  be  divided 
equally  among  my  children  by  my  present  wife,  or  their  legal 
representatives.  Fourth.  I  give  and  bequeath  to  the  children  of 
my  daughter  Lena  Ruch  the  sum  of  six  hundred  dollars 
($600.00),  to  be  divided  equally  among  them  and  to  be  paid  to 
their  legally  appointed  guardian  upon  the  final  settlement  of  my 
estate.  Fifth.  I  give  and  devise  all  my  real  estate  to  my  children 
by  my  present  wife  in  equal  shares,  subject  to  the  rent  charges 
and  life  estate  aforesaid;  and  if  any  one  or  more  of  my  said 
children  shall  die  under  age,  and  without  leaving  issue  surviving 
him,  her,  or  them,  I  give  and  bequeath  the  share  or  shares, 
original  as  well  as  accrued,  of  such  of  them  as  shall  so  die,  to 
my  other  and  surviving  children  by  my  present  wife;  and  I 
further  direct  that  no  real  estate  shall  be  sold,  in  partition  or 
otherwise,  until  the  youngest  of  my  children  has  attained  the 
age  of  eighteen  years.  Sixth.  I  give  and  bequeath  all  the  rest 
and  residue  of  my  personal  property  to  my  children  of  my 
present  wife  in  equal  shares.  The  taxes,  insurance,  and  the  costs 
for  the  necessary  repairs  of  the  improvements  on  said  real  estate 
shall  first  be  paid  out  of  the  rents  arising  therefrom,  and  the 
rest  of  the  proceeds  disposed  of  as  hereinbefore  directed. 
Lastly.  I  hereby  nominate  and  appoint  Henrietta  Reis,  my  wife, 
to  be  executrix  of  this,  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made." 

Dill  &  Wilderman,  for  appellant. 

Jos.  W.  Rickert  and  Winklemann  &  Boer,  for  appellee. 
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Magruder,  J.  (after  stating  the  facts). — Appellee  claims  that 
the  interest  of  Henrietta  Reis,  afterward  Henrietta  Ewald,  under 
the  will  of  Adam  Reis,  Sr.,  was  a  mere  life  estate,  which  expired 
upon  her  death ;  that  appellant  therefore,  claiming  by  convey- 
ance from  the  purchaser  at  an  execution  sale  of  Henrietta's  in- 
terest in  a  portion  of  the  land,  and  by  deed  from  her  of  other 
portions  thereof,  acquired  nothing  more  than  an  estate  for  her 
life  in  one-third  thereof,  so  that  appellant  no  longer  had  any  title 
or  interest  in  the  said  one-third  of  the  lands  when  she  died. 
Appellee  also  claims  that  by  the  deeds  from  Augusta  Reis  and 
Louis  Reis  he  became  entitled  to  the  undivided  half  of  all  the 
premises  described  in  the  bill;  and  that  appellant,  by  virtue  of 
the  deeds  from  Anna  Reis  and  Lena  Reis,  became  entitled  to 
their  undivided  half  of  all  of  said  premises.  The  appellant  con- 
cedes that  this  contention  is  correct,  so  far  as  lots  68  and  69  are 
concerned,  inasmuch  as  the  will  by  its  terms  gave  to  Henrietta 
only  a  life  estate  therein ;  but  he  denies  appellee's  contention  so 
far  as  it  concerns  the  other  real  estate  described  in  the  bill. 
Appellant  claims  that  Henrietta  Reis  was  vested  with  the  fee 
simple  title  to  an  undivided  one-third  of  all  of  said  lands,  except 
lots  68  and  69;  that  Anna,  Lena,  Augusta,  and  Louis  Reis  each 
took  an  undivided  one-sixth  of  the  said  lands,  or  altogether  an 
undivided  two-thirds  thereof,  and  that  by  the  deeds  from  Anna 
and  Lena  Reis  appellant  acquired  their  one-third,  so  that,  ac- 
cording to  his  claim,  he  is  entitled  to  the  undivided  two-thirds 
of  the  real  estate,  other  than  lots  68  and  69,  and  that  appellee  is 
entitled  to  the  undivided  one-third  thereof.  Hence  the  only 
question  for  determination  here  is,  what  estate  did  Henrietta 
Reis,  afterward  Henrietta  Ewald,  take  under  the  will  of  Adam 
Reis,  Sr.,  in  the  real  estate,  other  than  lots  68  and  69,  of  which 
the  testator  died  seized?  If  she  took  but  a  life  estate  therein,  the 
decree  of  the  Circuit  Court  is  correct,  while,  if  she  took  one- 
third  in  fee,  that  decree  is  erroneous.  The  contention  of  the 
appellant  is  based  upon  the  second  clause  of  the  second  para- 
graph of  the  will.  He  claims  that  under  the  second  paragraph 
the  widow  took  the  whole  estate,  until  the  eldest  one  of  the 
testator's  children  should  attain  the  age  of  eighteen  years,  and 
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that  after  that  date,  which  was  in  1892,  she  took  one-third  of 
that  real  estate  absolutely  and  in  fee  simple,  while  the  appellee 
contends  that  she  took  but  a  life  estate.  Appellant  invokes,  in 
support  of  his  position  upon  this  subject,  the  doctrine  that  a 
devise  of  the  rents,  income,  and  profits  of  real  estate  is  a  devise 
of  the  real  estate  itself.  (Zitnmer  v.  Sennott,  134  111.  505,  25 
X.  E.  774 ;  Sturteum  v.  Sennott,  41  111.  App.  496 ;  Howe  v.  Hodge, 
152  111.  252,  38  N.  E.  1083.)  The  words,  "  after  which  my  wife 
shall  recover  one-third  only  of  the  net  rents  and  income  of  such 
real  estate,"  are  construed  by  the  appellant  to  mean  that  the 
wife  should  have  the  fee  of  one-third  of  all  the  real  estate,  except 
the  homestead  lots  68  and  69.  Appellant  also  invokes  the 
doctrine  that,  where  legacies  are  by  will  made  a  personal  charge 
on  the  devisee,  the  acceptance  of  the  devise  imposes  a  personal 
liability  on  the  devisee,  who  will  take  the  estate  devised,  as  a 
purchaser  and  in  fee,  unless  a  less  estate  is  limited;  but  that,  if 
the  legacies  are  charged  on  the  estate  devised,  the  devisee  does 
not  take  as  a  purchaser,  but  as  a  beneficial  devisee.  {Zimmer  v. 
Sennott,  supra;  Funk  v.  Eggleston,  92  111.  515,  34  Am.  Rep. 
136.)  Appellant  also  invokes  the  thirteenth  section  of  the  Con- 
veyance Act,  which  provides  that  "  every  estate  in  lands,  which 
shall  be  granted,  conveyed  or  devised,  although  other  words 
heretofore  necessary  to  transfer  an  estate  of  inheritance  be  not 
added,  shall  be  deemed  a  fee  simple  estate  of  inheritance,  if  a 
less  estate  be  not  limited  by  express  words,  or  do  not  appear  to 
have  been  granted,  conveyed  or  devised  by  construction  or 
operation  of  law."  (1  Starr  &  C.  Annot.  Stat.  [2d  ed.]  p.  925.) 
1.  It  is  true,  and  this  court  has  held,  that  a  devise  of  the  rents, 
income,  and  profits  of  land  is  equivalent  to  a  devise  of  the  land 
itself.  (Handberry  v.  Doolittle,  38  111.  202;  Ryan  v.  Allen,  120 
id.  648,  12  N.  E.  65;  2  Jarman  Wills,  609.)  But  a  devise  of  the 
rents,  income,  and  profits  of  land  is  not  always  equivalent  to  a 
devise  of  the  fee  estate  in  the  kind.  A  portion  of  the  second 
paragraph  of  the  will  of  Adam  Reis,  Sr.,  was  under  considera- 
tion by  this  court  in  Zimmer  v.  Sennott  (supra).  It  was  there 
held  that  by  the  use  of  the  following  words  in  paragraph  2  of  the 
will,  to  wit:  "Also,  all  the  rents,  income,  and  profits  arising 
from  all  my  real  estate,  which  I  may  own,  excepting  said  house 
Vol.  VIII  — 7 
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and  lots,  until  the  eldest  one  of  my  children  has  attained  the  age 
of  eighteen  years,  upon  condition  that  my  said  wife  shall  raise, 
support,  and  educate  my  children  until  they  respectively  have 
attained  the  age  of  eighteen  years,  after  which  my  wife  shall 
receive  one-third  only  of  the  net  rents  and  income  of  such  real 
estate,  the  other  two-thirds  to  be  paid  to  and  equally  divided 
among  my  children  by  my  present  wife," —  the  testator  gave  to 
the  wife  an  interest  in  the  land  as  a  devisee,  which  was  liable  to 
sale  on  execution  against  her,  and  that  she  did  not  hold  such 
title  as  trustee  for  the  testator's  children.  It  was  there  said  that 
"  by  the  language  of  the  will  the  devise  to  Henrietta  Reis  was 
not  charged  with  the  support  and  education  of  the  testator's 
children,  but  the  charge  was  upon  the  dfcvisee  herself,  and,  when 
such  is  the  case,  the  devisee  takes  as  a  purchaser."  It  there 
appeared  that  the  eldest  child  was  then  about  fifteen  years  of 
age,  and  the  youngest  seven  or  eight,  so  that  three  years  were 
yet  to  elapse  before  the  eldest  child  should  become  eighteen 
years  of  age.  The  holding  there  was  merely  that  Henrietta 
Reis  took  such  an  interest,  as  was  subject  to  levy  under  an  exe- 
cution issued  upon  a  judgment  recovered  against  her.  Under 
section  3  of  the  act  in  relation  to  judgments,  etc.,  the  term  "  real 
estate  "  includes  estates  for  the  life  of  the  debtor  or  of  another 
person,  and  estates  for  years.  (2  Starr  &  C.  Annot.  Stat.  [2d  ed.] 
p.  2330.)  There  Henrietta  Reis  had  an  estate  for  years  in  the 
property,  which  could  be  subjected  to  the  payment  of  the  judg- 
ment against  her.  But  it  was  not  there  decided  that  the 
quantum  of  interest  taken  by  her  under  the  will  was  a  fee  simple 
interest  in  the  land.  True,  it  was  there  held  that  she  took  as  a 
purchaser,  because  the  charge  of  the  support  and  education  of 
the  testator's  children  was  upon  her,  herself,  as  devisee;  but%it 
was  expressly  stated  that,  where  the  devise  imposes  a  personal 
liability  on  the  devisee,  the  devisee  will  take  the  estate  devised, 
as  a  purchaser  and  in  fee,  unless  a  less  estate  is  limited. 
Whether  or  not  therefore  the  interest  given  here  by  the  will 
is  a  fee  simple  interest  depends  upon  the  question  whether  a 
less  estate  is  limited  or  not.  Thus,  in  Mather  v.  Mather  ( 103  111. 
607)  the  second  paragraph  of  the  testator's  will  was  as  follows : 
"  I  will  and  bequeath  to  my  children  the  remaining  two-thirds 
of  the  net  income  of  my  estate  during  the  life  of  their  mother, 
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and  after  the  death  of  their  mother  the  whole  of  the  net  income 
of  my  estate  during  their  lives."  And  it  was  there  held,  apply- 
ing the  doctrine  that  a  devise  of  rents  and  profits  will  pass  the 
land,  that  "  a  devise  of  the  net  income  of  his  estate  to  his  wife 
and  children  during  their  lives  is  a  devise  of  the  property  to 
them  during  their  lives."  There  the  statement  that  a  devise  of 
rents  and  profits  passed  the  land  meant  that  it  passed  the  land 
to  the  devisees  during  their  lives,  and  not  in  fee.  So  here,  while 
it  may  be  true  that  the  devise  to  Henrietta  Reis  of  one-third  of 
the  net  rents  and  income  of  the  land,  except  lots  68  and  69, 
passed  the  land,  it  did  not  necessarily  pass  a  fee  in  the  land,  but 
such  estate  as  by  the  express  words  of  the  will,  or  by  operation 
of  law,  was  therein  given  to  her. 

2.  In  the  construction  of  wills  the  great  object  is  to  ascertain 
the  intention  of  the  testator,  and  this  intention  is  to  be  gathered, 
not  from  one  clause  of  the  will  alone,  but  from  a  view  of  the 
whole  will  and  of  all  its  parts.  In  Walker  v.  Prit chard  (121  111. 
221,  12  N.  E.  336),  we  said  (page  233,  121  111.,  and  on  page  339, 
12  N.  E.):  "  It  is  a  question  of  construction,  from  the  entire 
instrument,  what  estate  is  given.  In  the  absence  of  limiting  or 
qualifying  words,  it  is  a  fee;  but  with  such  words  the  instrument 
is  to  be  construed  so  as  to  give  effect  to  the  intention  of  the 
testator,  as  manifested  by  the  phraseology  of  the  entire  instru- 
ment." Paragraph  2  of  the  will  here  in  controversy  is  to  be  read 
in  connection  with  the  fifth  paragraph  of  the  will.  If  by  the 
words  in  the  second  paragraph,  "  my  wife  shall  recover  one- 
third  only  of  the  net  rents  and  income  of  such  real  estate,"  she 
was  given  a  fee  in  one-third  of  such  real  estate,  then  by  the 
words  which  immediately  follow,  to  wit,  "  the  other  two-thirds 
to  be  paid  to  and  equally  divided  among  my  children  by  my 
present  wife,"  the  children  were  given  a  fee  simple  title  in  the 
remaining  two-thirds  of  the  real  estate.  But  if,  by  this  language 
in  the  second  paragraph,  the  widow  was  given  the  fee  in  one- 
third  and  the  children  were  given  the  fee  in  the  remaining  two- 
thirds,  the  fifth  paragraph  would  seem  to  be  superfluous,  as  well 
as  inconsistent  with  the  second  paragraph.  By  the  fifth  para- 
graph the  testator  says:  "  I  give  and  devise  all  my  real  estate 
to  my  children  by  my  present  wife  in  equal  shares,  subject  to 
the  rent  charges  and  life  estate  aforesaid."    By  this  language  all 
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his  real  estate  is  devised  to  his  children,  subject  to  the  rent 
charges  and  life  estate  named  in  the  second  paragraph.  By  the 
second  paragraph  he  gave  the  widow  a  life  estate  in  the  home- 
stead lots  68  and  69,  and  he  gave  her,  after  the  arrival  of  his 
eldest  child  at  the  age  of  eighteen  years,  the  rents  and  income 
from  one-third  of  the  rest  of  his  estate.  This  one-third  of  the 
net  rents  and  income  of  the  balance  of  the  real  estate,  after  tak- 
ing out  the  homestead  lots,  together  with  the  other  two-thirds 
of  the  net  rents  and  income  to  be  paid  to  and  equally  divided 
among  his  children  by  his  then  wife,  are  referred  to  by  the  use 
of  the  words  "  rent  charges  "  in  the  fifth  paragraph.  By  the 
fifth  paragraph*  he  gives  and  devises  all  his  real  estate  to  the 
children  by  his  second  wife.  How  could  this  be  true  if,  by  the 
second  paragraph,  he  had  already  given  one-third  in  fee  of  his 
real  estate  to  his  wife?  Manifestly,  if  the  fee  in  one-third  was 
given  to  his  wife  by  the  second  paragraph,  the  fifth  or  subse- 
quent paragraph  is  inconsistent  with  the  gift  contained  in  the 
second  paragraph.  It  is  a  familiar  rule,  in  the  construction  of 
wills,  that  such  construction,  if  it  can  reasonably  be  done,  should 
be  adopted  as  will  give  force  and  effect  to  every  word  and  clause 
of  the  will.  It  is  also  a  familiar  rule  of  construction  that,  if  a 
prior  and  a  subsequent  clause  are  repugnant,  the  prior  clause 
should  be  restrained  or  modified  by  the  subsequent  clause. 
(Siddons  v.  Cockrell,  131  111.  653,  23  N.  E.  586.)  The  clause 
in  the  second  paragraph,  then,  will  be  regarded  as  modified  or 
restrained  by  the  clause  in  the  fifth  paragraph.    Counsel  for  ap-  1 

pellant  claim  that  the  words,  "  subject  to  the  rent  charges  and  1 

life  estate  aforesaid,"  mean  that  all  the  real  estate  is  given  to  the  I 

children,  except  what  had  been  theretofore  given  to  the  wife.  | 

We  are  unable  to  'accept  this  interpretation  as  correct.  By  the 
fifth  paragraph  all  the  real  estate  is  given  to  the  children,  but  it 
is  given  to  them  subject  to  the  rent  charges  mentioned  in  the 
second  paragraph.  Making  the  gift  to  them  subject  to  such 
rent  charges  is  inconsistent  with  the  idea  that  such  rent  charges 
amounted  to  a  fee.  Otherwise,  by  the  fifth  paragraph,  the  tes- 
tator would  be  given  a  fee  subject  to  a  fee. 

3.  In  addition  to  what  has  already  been  said,  the  testator  uses 
the  following  language  in  the  second  paragraph  of  his  will:  "  I 
also  give  and  bequeath  to  her  the  house  and  lots  in  said  town  in 
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which  I  now  reside,  and  which  I  purchased  of  Urban  Stroh,  for 
and  during  her  natural  life ;  also  all  the  rents,  income,  and  profits 
arising  from  all  my  real  estate  which  I  may  own  (excepting  said 
house  and  lots)  until  the  eldest  one  of  my  children  has  attained 
the  age  of  eighteen  years,"  etc.  Here,  the  testator  gives  a  life 
estate  in  the  homestead  lots,  and  "  also  "  all  the  rents  in  the 
balance  of  the  real  estate  for  a  portion  of  her  life.  The  word 
"  also  "  here  means  "  in  like  manner."  (Panton  v.  Tefft,  22  111. 
367;  2  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  p.  177.)  That  is  to 
say,  having  given  to  the  widow  a  life  estate  in  the  homestead 
lots,  the  word  "  also  "  is  to  be  construed  as  meaning  that  in  like 
manner  he  gives  to  her  a  life  estate  in  the  balance  of  the  prop- 
erty —  the  rents  and  income  of  all  until  the  eldest  child  becomes 
eighteen  years  of  age,  and  after  that  time  one-third  of  such  rents 
and  income  during  the  rest  of  her  life.  Counsel  for  appellant 
claim  that  the  word  "  also  "  means  nothing  more  than  "  in  addi- 
tion to."  It  does  often  have  that  meaning;  but  here  the  words 
"  I  give  and  bequeath  "  are  not  repeated  before  the  words  "  all 
the  rents,  income,  and  profits,"  etc.  The  words,  "  all  the  rents, 
income,  and  profits,"  etc.,  follow  and  are  governed  by  the  words 
"  give  and  bequeath,"  which  govern  the  words  "  the  house  and 
lots  *  *  *  for  and  during  her  natural  life."  If  there  had 
been  a  separate  sentence,  "  I  also  give  and  bequeath  all  the  rents, 
income,  and  profits,"  etc.,  then  the  contention  of  counsel  might 
be  correct;  but  the  words  giving  an  interest  in  such  rents,  in- 
come, and  profits  are  not  parts  of  a  clause  which  is  complete  in 
itself,  but  are  parts  of  the  same  sentence  which  gives  the  life  in- 
terest in  the  homestead  lots.  We  are  therefore  of  the  opinion 
that  the  second  paragraph  of  the  will,  read  in  connection  with 
the  fifth  paragraph  thereof,  gave  the  widow  only  a  life  interest  in 
one-third  of  the  net  rents  and  income  of  the  real  estate,  except 
the  homestead  lots. 

4.  Counsel  for  appellant  contend  that,  inasmuch  as  the  words 
used  in  the  second  paragraph  give  the  widow  the  fee  in  one- 
third  of  the  real  estate,  her  estate  of  inheritance  thus  given  by 
the  second  paragraph  will  not  be  cut  down  by  doubtful  words  or 
terms  used  in  any  other  clause  of  the  will;  and  the  doctrine  is 
invoked  that  courts  are  disposed  to  adopt  such  construction  as 
will  give  an  estate  of  inheritance  to  the  first  donee.     (Leiter  v. 
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Shcppard,  85  111.  242;  Giles  v.  Anslow,  128  id.  187,  21  N.  E.  225.) 
We  find  no  fault  with  the  doctrine  thus  relied  upon.  Even  if 
Henrietta  Reis  did  take  by  the  second  paragraph  of  the  will  an 
absolute  fee,  she  does  not  continue  to  be  vested  with  such  fee, 
if  the  subsequent  clauses  of  the  will  show  a  contrary  intention 
on  the  part  of  the  testator.  Where  it  is  the  intention  of  the 
testator  that  a  less  estate  should  be  taken  by  the  wife,  it  is  wholly 
immaterial  in  what  part  of  the  will  such  intention  is  manifested. 
We  think  that  here  it  is  manifested  in  the  fifth  paragraph  of  the 
will.  It  is,  however,  not  clear  that,  even  if  the  second  paragraph 
of  the  will  stood  alone,  it  was  the  intention  of  the  testator  to 
give  the  widow  a  fee  simple  title  to  one-third  of  all  the  real 
estate,  except  the  homestead  lots,  for  the  reasons  already  stated. 
Express  words  of  limitation  are  not  necessary  in  order  to  create 
a  less  estate  than  a  fee.  It  may  appear  by  necessary  implication 
that  a  less  estate  than  a  fee  is  granted.  (Lehndorf  v.  Cope,  122 
111.  317,  13  N.  E.  505.)  We  are  of  the  opinion  that  here  a  clear 
intention  is  shown  on  the  part  of  the  testator  to  grant  merely  a 
life  estate  to  the  widow. 

It  follows  that  appellant,  by  the  deed  from  Henrietta  Reis  or 
Henrietta  Ewald,  took  only  an  estate  in  the  property  (not  in- 
cluding the  homestead  lots)  which  lasted  during  her  life,  and 
that,  when  she  died,  that  estate  ended.  Consequently  the  ap- 
pellant was  only  entitled  to  an  undivided  one-half  of  the  prop- 
erty, not  including  the  homestead  lots,  and  was  not  entitled  to 
an  undivided  two-thirds  thereof.  The  decree  of  the  Circuit 
Court  is  affirmed. 

Decree  affirmed. 


In  re  TiBEE-Trs'  Estate.     (S.  F.  2,594.) 

[Supreme  Court  of  California,  Aug.  5,  1902;  137  Cal.  123,  69  Pac.  978.] 

Wills  —  Undue  Influence  —  Evidence. 

1.  Finding  of  undue  influence  in  execution  of  will  devising  to  deceased's 
mother  land  which  her  husband  had  given  her,  with  agreement  by 
her  to  devise  it  back  to  him  if  she  died  before  he  did,  will  not  be 
disturbed  on  appeal ;   it  appearing  the   will   was  made  two  years 
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after  their  marriage,  at  which  time  he  was  seventy  years  old  and 
she  thirty  years  old,  and  eight  months  before  her  death;  that  she 
was  very  ill  at  and  several  months  before  and  after  the  time  of 
executing  it,  though  her  mind  was  sound;  that  the  relations  be- 
tween them  were  very  pleasant  till  they  returned,  a  year  after  this 
marriage,  to  where  her  folks  lived,  when  trouble  arose  between 
them,  as  to  the  cause  of  which  the  evidence  was  conflicting;  there 
being  evidence  that  she  was  always  affectionately  attached  to  him, 
notwithstanding  the  hostility  of  her  family,  and  their  endeavor  to 
destroy  her  affection  for  him;  that  she  claimed  he  was  as  good  to 
her  as  he  could  be,  but  her  mother  would  not  believe  it;  that  her 
mother  tried  to  keep  them  apart,  and  to  a  great  extent  kept  him 
from  her;  that  her  mother  had  conversations  with  her  about  dis- 
posing of  her  property,  and  knew  it  was  to  be  devised  to  her;  and 
that  her  brother  had  the  will  drawn,  and  she  went  with  her  mother 
to  execute  it,  and  then  gave  it  to  her. 

2.  Deceased's   husband,   contesting   for   undue   influence   her   will,   made 

eight  months  before  her  death,  giving  her  property  to  her  mother, 
may  show  that  the  mother  and  her  family  would  not  allow  him  to 
have  anything  to  do  with  her  funeral,  or  to  see  her  body. 

3.  Admission  of  testimony  on  contest  by  husband,  for  undue  influence, 

of  his  wife's  will,  giving  her  property  to  her  mother,  that  in  refer- 
ence to  the  fact  that  he  was  seventy  years  old  while  she  was  thirty 
years  old  when  they  were  married,  her  mother  said  she  would  be 
willing  for  her  other  daughters  to  marry  old  men  as  rich  as  he  was, 
if  error,  is  harmless. 
Harrison  and  Temple,  JJ.,  dissenting. 

In  bank.  Appeal  from  Superior  Court,  Santa  Cruz  county; 
Lucas  F.  Smith,  Judge. 

In  the  matter  of  the  estate  of  Gara  L.  Tibbetts,  deceased.  John 
C.  Tibbetts  contested  her  will,  and  it  was  denied  probate.  Sarah 
A.  Dyer,  proponent,  appeals. 

Affirmed. 

Carl  E.  Lindsay,  for  appellant. 

W.  D.  Storey,  for  respondent. 

McFarland,  J.—  This  is  a  contest  of  the  will  of  Clara  L.  Tib- 
betts, deceased.  Her  mother,  Sarah  A.  Dyer,  is  the  proponent, 
and  John  G  Tibbetts,  the  surviving  husband  of  the  deceased,  is 
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the  contestant.  The  question  was  whether  or  not  the  will  was 
the  result  of  the  undue  influence  of  the  mother,  and  of  the  sisters 
of  the  deceased,  Mary  R.  Dyer  and  Minnie  G.  Trumbley,  and  of 
her  half  brother,  Fred  L.  Stevens,  or  any  of  them.  This  question 
was  submitted  to  a  jury  as  a  special  issue,  the  jury  answered  in 
the  affirmative,  and  judgment  was  rendered  denying  the  probate 
of  the  will,  on  the  ground  of  the  alleged  undue  influence.  The 
proponent  appeals  from  the  judgment  and  from  an  order  denying 
a  new  trial. 

The  main  contention  of  appellant  is  that  there  is  not  sufficient 
evidence  to  warrant  the  jury  in  finding  the  fact  of  undue  influence. 
The  case  is  undoubtedly  a  very  close  one,  when  considered  in  the 
light  of  former  decisions  of  this  court  cited  by  appellant,  and 
particularly  the  decisions  In  re  McDevitt  (95  Cal.  17,  30  Pac. 
101) ;  In  re  Longford's  Estate  (108  Cal.  608,  41  Pac.  701)  ;  and 
In  re  Wilson's  Estate  (117  Cal.  269,  49  Pac.  172,  711)  — all  of 
which  cases  were  beyond  doubt  correctly  decided,  and  rightly  de- 
clare the  law  touching  the  subject  of  the  contest  of  wills.  But, 
after  mature  consideration  of  the  case  at  bar,  we  have  reached  the 
conclusion  that  the  evidence  was  not  so  entirely  insufficient  to 
support  the  finding  of  undue  influence  as  to  warrant  us  in  dis- 
turbing the  verdict.  The  verdict  might  with  propriety  have  been 
the  other  way ;  but  we  cannot  say  that  it  was  entirely  outside  the 
legitimate  province  of  the  jury.  The  facts  here  are,  in  important 
particulars,  different  from  those  in  the  cases  above  cited.  In 
the  McDevitt  Case  it  appeared,  among  other  things,  that  there 
was  no  evidence  that  "  the  subject  of  the  testamentary  disposition 
of  his  property  was  ever  mentioned  to  the  brother  Andrew,"  who 
<was  charged  with  the  undue  influence,  or  that  the  latter  knew  of 
the  execution  of  the  will  until  after  the  death  of  the  testator 
The  will  in  that  case,  after  its  execution,  "  was  taken  away  by 
the  attorney,  and  there  was  no  proof  that  any  member  of  Andrew's 
family  knew  of  it."  In  the  Langford  Case  the  testator,  when  he 
concluded  to  make  his  will,  went,  two  or  three  weeks  prior  to 
its  execution,  "  entirely  alone  to  his  attorneys,"  talked  his  busi- 
ness affairs  over  with  them  freely  and  fully,  and  gave  specific 
directions  as  to  the  provisions  of  the  intended  will.  He  called  on 
his  attorneys  several  times  before  the  draft  of  the  will  was  com- 
pleted, and  then  executed  it,  in  their  law  office,  in  the  absence  of 
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his  wife,  who  was  accused  of  the  undue  influence,  and  three  years 
afterward  he  republished  it  with  a  codicil.  The  facts  in  those 
two  cases  connected  with  the  immediate  execution  of  the  will 
were  very  different  from  those  of  the  c&se  at  bar.  In  the  Wilson 
Case  the  only  point  decided  was  in  relation  to  the  mental  sound- 
ness of  the  testatrix  when  she  made  the  will.  In  the  case  at  bar, 
as  we  affirm  the  judgment,  it  is  not  necessary  to  state  the  evi- 
dence with  much  detail;  but  as  it  is  contended  that  this  case  is 
within  the  cases  above  cited,  we  will  notice  the  general  features 
of  the  present  case.  The  deceased  and  the  respondent  were  mar- 
ried at  Santa  Cruz,  Cal.,  on  April  15,  1897.  He  was  seventy  years 
old  and  she  thirty.  They  immediately  went  to  Chicago,  111.,  and 
remained  there  a  year,  and  then  returned  to  Santa  Cruz,  arriving 
there  in  the  latter  part  of  April,  1898,  where  they  continued  to 
reside  until  her  death  on  February  3,  1900.  The  will  in  question 
was  executed  on  May  31,  1899.  The  relations  between  them 
were,  beyond  doubt,  pleasant  and  affectionate  until  after  their 
return  to  Santa  Cruz.  While  they  were  in  Chicago,  he  conveyed 
to  her  some  real  property  there,  worth  about  $10,000,  and  she  at 
the  time  of  this  conveyance,  and  before  it  was  executed,  promised 
to  make  a  will  devising  it  to  him,  so  that  in  the  event  of  her  death 
before  his  it  would  go  back  to  him,  and  she  did  make  such  will. 
The  property  devised  in  the  will,  which  is  here  contested,  is  the 
property  which  the  respondent  conveyed  to  the  deceased  in  Chi- 
cago. Two  or  three  months  after  their  return  to  Santa  Cruz, 
unpleasantness  and  hostility  arose  between  the  mother  and  sisters 
and  brother  of  the  deceased  on  the  one  side,  and  the  respondent 
on  the  other.  As  to  the  cause  of  this  hostility  there  is  a  sharp 
conflict  of  evidence  —  the  mother  claiming  that  the  deceased,  who 
was  in  bad  health,  was  not  properly  cared  for  by  the  respondent ; 
that  he  would  not  employ  a  physician ;  that  she  had  too  much 
work  to  do,  etc. ;  and  that  these  things  caused  the  unpleasantness. 
Respondent  denied  these  charges,  and  asserted  that  the  mother 
unduly  interfered  with  his  domestic  affairs,  and  said  and  did  things 
calculated  to  prejudice  his  wife  against  him.  As  to  these  matters, 
the  jury,  no  doubt,  found  for  the  respondent,  and,  the  evidence 
being  fairly  conflicting,  their  finding  cannot  be  disturbed.  He 
said  that,  in  the  presence  of  his  wife,  the  mother  said  many  un- 
pleasant and  harsh  things  to  him ;  that  he  was  a  "  nonentity ;" 
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that  "  my  wife  ought  not  to  stay  with  me ;"  that  "  my  wife  owned 
one-half  of  the  home,  and  that  she  (Mrs.  Dyer)  had  as  good  a 
right  there  as  I  had ;  and  that  she  would  set  her  boys  on  me,  and 
would  have  me  tarred  and  feathered,  or  the  boys  would  have  me 
tarred  and  feathered."  He  also  testified  that  in  the  first  part  of 
December,  1898,  Mrs.  Dyer  and  the  said  Stevens  came  to  his 
house ;  that  the  latter  would  not  shake  hands  with  him,  and  said 
"  he  had  heard  of  the  conversation  I  had  had  with  his  mother, 
and  did  not  want  anything  to  do  with  me;  that  he  came  to  my 
house  because  he  wanted  to;  that  he  would  come  to  my  house 
when  he  wanted  to,  and  stay  as  long  as  he  pleased,  and  would 
go  when  he  got  ready.  Mrs.  Dyer  said,  '  You  ought  to  have  your 
mug  smashed.'  Neither  Mrs.  Dyer  nor  Fred  Stevens  have  been 
in  my  house  since  that  time.  This  conversation  was  in  the  parlor, 
in  the  presence  of  my  wife."  There  was  evidence  to  support  a 
belief  by  the  jury  that  the  deceased  was  always  affectionately  at- 
tached to  her  husband,  notwithstanding  the  hostility  of  her  family, 
and  that  the  latter  endeavored  to  destroy  her  affection  for  him. 
A  witness  said  that  in  August  or  September,  1898,  she  was  at 
Mrs.  Dyer's  home  with  Mrs.  Tibbetts,  when  the  sisters  were 
present,  and  testified  as  follows :  "  They  were  talking  about  the 
trouble  between  Mr.  and  Mrs.  Tibbetts;  thought  she  ought  to 
leave  him ;  thought  she  could  have  his  property.  One  suggested 
that  she  send  back  to  Chicago,  and  get  her  share  of  the  rents. 
Mrs.  Tibbetts  replied  that  the  rents  would  not  support  her.  Then 
one  of  them  suggested  that  she  should  get  a  divorce.  On  the  way 
home  from  Dyer's,  Mrs.  Tibbetts  said  she  loved  her  home,  and 
did  not  want  to  leave."  The  same  witness  further  testified  as 
follows :  "  In  the  month  of  July,  1899  [the  second  month  after 
the  execution  of  the  will],  I  had  a  conversation  with  Mrs.  Dyer 
at  Olive  Springs.  She  said  that  she  did  not  want  Mr.  Tibbetts 
to  come  back  to  Mrs.  Tibbetts  any  more ;  that  she  had  cured  her 
up  three  times,  and  was  tired  of  it.  Mrs.  Tibbetts  told  me  at 
that  time  Mr.  Tibbetts  was  just  as  good  as  he  could  be,  but  her 
mother  would  not  believe  it ;  she  had  told  her  mother  so,  but  she 
would  not  believe  it."  At  that  time  the  deceased  and  her  motfier 
were  stopping  together  at  said  Springs,  and  there  was  evidence 
that  when  the  husband  went  there  once  a  week,  to  take  some 
things  which  were  needed,  the  wife  always  met  him  on  the  op- 
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posite  side  of  the  creek,  and  insisted  that  he  should  not  go  near 
the  house,  because  her  mother  was  so  much  opposed  to  him  that 
she  did  not  want  him  to  come  in  her  sight.  During  the  last  sick- 
ness of  deceased,  when  she  was  at  her  mother's  house,  the  re- 
spondent was  prevented  by  the  family  from  seeing  her,  or  from 
going  into  the  house ;  and  he  was  not  allowed  to  have  anything  to 
do  with  the  funeral,  or  to  attend  it  as  a  mourner.  Mrs.  Dyer,  on 
cross-examination,  admitted  that  she  had  conversations  with  the 
deceased  about  the  disposition  of  her  property  by  will,  and  that 
she  knew  that  it  was  to  be  devised  to  her.  The  facts  immediately 
connected  with  the  execution  of  the  will  are  these :  The  brother, 
Stevens,  went  to  a  conveyancer,  and  said  to  him  that  his  sister 
(the  deceased)  wanted  a  will  drawn,  giving  her  property  to  her 
mother.  There  were  evidently  conversations  between  Stevens  and 
the  conveyancer  about  the  situation  of  the  parties  and  property, 
for  the  latter  "  suggested  that  she  had  better  leave  her  husband 
fifty  dollars,  or  something  like  that."  He  prepared  a  will,  and 
gave  it  to  Stevens,  who  paid  him  for  his  work,  and  took  the  will 
away.  Afterward  the  deceased  met  the  conveyancer  in  front  of 
the  City  Bank,  where  his  office  was.  She  drove  up  with  her 
mother  in  a  buggy.  She  had  the  will  with  her,  and  went  into  the 
bank  with  the  conveyancer,  and  executed  it.  He  testified :  "  The 
only  time  I  saw  Mrs.  Tibbetts  in  connection  with  the  will  was 
the  time  she  came  with  the  mother  to  have  it  signed.  She  never 
gave  any  directions  about  the  preparation  of  it."  After  the  execu- 
tion of  the  will,  the  deceased  immediately  took  it  to  the  buggy, 
and  delivered  it  to  her  mother.  None  of  these  facts  immediately 
preceding  the  preparation  and  execution  of  the  will  could  have 
occurred  at  the  house  of  respondent,  for  none  of  the  mother's 
family  had  been  at  that  house  for  several  months  previous  to 
that  time.  At  the  time  of  the  execution  of  the  will,  and  for  some 
months  before  and  after  that  time,  the  deceased  was  "  very  ill," 
although  her  mind  was  shown  to  be  sound.  There  was  other 
testimony  bearing  on  the  issues  involved,  and  we  are  not  pre- 
pared to  say  that  the  evidence  was,  as  matter  of  law,  insufficient 
to  sustain  the  verdict. 

In  justice  to  the  appellant,  it  is  proper  to  remark  that  there 
was  evidence  tending  to  show  that  the  will  was  not  the  result  of 
the  undue  influence  charged.    We  are  not  called  upon  to  say  that 
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the  jury  accurately  weighed  the  evidence,  properly  determined 
where  the  preponderance  was,  and  arrived  at  a  correct  logical 
conclusion.  It  is  the  province  of  the  jury  to  weigh  the  evidence, 
to  pass  upon  the  credibility  of  witnesses,  and  to  find  the  facts; 
and  where  there  is  a  fair  conflict  of  evidence  touching  the  very 
point  at  issue,  this  court  cannot  rightfully  overturn  the  verdict. 
Where,  however,  there  is  really  no  substantial  evidence  to  support 
a  verdict,  or  the  jury  were  evidently  actuated  by  motives  which 
they  had  no  right  to  consider  —  as  is  so  frequently  the  case  in 
contests  of  wills  —  there  this  court  will  hold  that,  as  matter  of 
law,  the  verdict  is  unwarranted,  even  though  there  be  some  slight 
pretense  of  evidence  to  support  it;  but  the  case  at  bar  does  not 
come  within  that  rule. 

The  transcript  shows  some  exceptions  to  rulings  of  the  court 
on  the  admissibility  of  evidence,  but  only  two  of  them  are  urged 
in  the  briefs.  The  first  of  these  is  the  allowance  by  the  court  of 
testimony  to  the  point  that  appellant  and  her  family  would  not  al- 
low respondent  to  have  anything  to  do  with  the  funeral  of  his 
wife,  or  to  see  her  body.  This  ruling  was  not  erroneous.  Evi- 
dence tending  to  show  animosity  or  friendliness  is  admissible, 
although  occurring  before  or  after  the  main  event,  if  not  too  re- 
mote in  time,  and  considerably  less  than  a  year  had  elapsed  be- 
tween the  making  of  the  will  and  the  death  of  the  testatrix.  The 
other  objection  is  to  the  allowance  of  the  testimony  of  a  witness 
that  a  short  time  after  the  marriage,  in  response  to  a  remark 
made  by  the  witness  about  her  daughter's  marriage,  "  she  (Mrs. 
Dyer)  said  she  would  be  willing  for  her  other  two  daughters  to 
marry  old  men  as  well  off  as  Clara  had  married."  It  is  not  clear 
that,  under  the  circumstances  of  this  case,  the  testimony  was  not 
admissible ;  but  without  passing  definitely  on  that  point,  it  is  suffi- 
cient to  say  that  the  evidence  was  of  too  little  importance  to  be 
prejudicial,  or  to  warrant  a  reversal. 

The  judgment  and  order  appealed  from  are  affirmed. 

We  concur :    Beatty,  C.  J. ;  Henshaw,  Van  Dyke,  and  Ga- 
routte,  JJ. 
We  dissent:    Harrison  and  Temple,  JJ. 
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Hunt  vs.  Grant. 

[Supreme  Court  of  Minnesota,  Aug.  I,  1902;  87  Minn.  189,  91  N.  W.  485.] 

Action  Against  Legatee  —  Proportionate  Liability. 

In  an  action  by  a  creditor  of  a  testator  against  a  legatee,  no  greater 
amount  can  be  recovered  than  the  legatee's  proportionate  share  of 
the  debt,  as  defined  in  section  5921,  General  Statutes  1894. 
(Syllabus  by  the  court.) 

Appeal  from  District  Court,  Rice  county;  Thomas  S.  Buck- 
ham,  Judge. 

Action  by  Wm.  F.  Hunt,  receiver  of  the  Allemania  Bank, 
against  Ella  L.  Grant.  Finding  for  plaintiff,  and  order  of  judg- 
ment. Motion  by  defendant  to  vacate  the  order  and  for  judg- 
ment denied,  and  defendant  appeals. 

Reversed. 

Batchelder  &  Batchelder,  for  appellant. 

James  E.  Trask  and  Chas.  H.  Taylor,  for  respondent. 

Lovely,  J. — Action  by  the  receiver  of  the  insolvent  Allemania 
Bank  to  recover  an  assessment  ordered  by  the  District  Court  of 
Ramsey  county  from  a  legatee  holding  a  distributive  share  of  the 
estate  of  a  stockholder  of  the  bank.  The  cause  was  tried  to  the 
court.  Findings  of  fact  were  duly  returned,  upon  which  the 
court  held  in  favor  of  plaintiff,  and  ordered  judgment  against 
defendant,  who  thereafter  moved  to  vacate  the  order  therefor, 
and  for  judgment  for  defendant  notwithstanding  the  findings, 
which  was  denied.  From  this  order  defendant  appeals.  The 
evidence  is  not  returned,  but  the  facts  essential  to  the  disposition 
of  the  questions  presented  on  this  review  are  embraced  in  the 
findings,  and  are  not  disputed. 

Wm.  B.  Brown  died  testate  April  13,  1897,  at  Faribault,  leav- 
ing neither  wife,  parent,  nor  issue,  but  possessed  of  an  estate 
valued  at  $190,000,  including  twenty  shares  of  the  capital  stock 
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of  the  Allemania  Bank,  which  were  worthless.  Under  the  will, 
duly  probated,  the  entire  estate  was  assigned  and  distributed 
previous  to  the  commencement  of  this  action.  Under  the  order 
of  distribution,  defendant  received  a  legacy  valued  at  $34,000. 
The  remainder  of  the  estate  was  assigned  and  turned  over  to  the 
other  distributees  under  the  will,  all  of  whom  were  heirs,  and 
nonresidents  of  Minnesota.  Upon  proper  proceedings  under 
chapter  145,  General  Laws  1895,  at  the  suit  of  the  attorney-gen- 
eral plaintiff  was  appointed  receiver  of  the  Allemania  Bank,  and 
later,  by  petition,  secured  an  order  from  the  District  Court  in 
which  the  receivership  proceedings  were  pending,  directing  an 
assessment  against  the  stockholders  of  the  insolvent  bank  for 
the  par  value  of  their  shares  ($100  each)  to  meet  outstanding 
liabilities.  To  enforce  this  order,  which  we  find  was  duly  made, 
this  suit  was  instituted  against  defendant,  upon  the  theory  that 
she,  as  one  of  the  legatees  under  the  will  of  Wm.  B.  Brown, 
could  be  required  to  pay  the  full  amount  of  his  assessment  from 
her  distributive  share,  leaving  the  question  of  contribution  from 
other  distributees  open  to  her  future  action. 

Under  a  liberal  treatment  of  the  assignments  of  error  which 
we  are  inclined  to  give,  two  questions  are  presented  on  this  re- 
view: (1)  Did  the  heirs  of  testate  hold  as  legatees  or  as  heirs? 
(2)  Was  defendant  liable  in  the  first  instance  for  the  full  amount 
of  testator's  stock  liability?  Both  contentions  are  involved  in 
the  construction  of  the  statutes  of  this  State  affecting  the  lia- 
bility of  heirs  and  legatees  for 'the  debts  of  a  deceased  person 
where  they  have  received  distributive  shares  of  the  estate,  which 
it  is  necessary  to  set  forth  in  full  so  far  as  material  to  this  in- 
quiry. Section  5921,  General  Statutes  1894,  reads:  "  Legatees  are 
liable  to  an  action  by  a  creditor  of  the  testator  to  recover  the  value 
of  a  legacy  received  by  them.  The  action  may  be  brought  against 
all  or  any  one  or  more  of  the  legatees.  In  such  action,  the  plaintiff 
cannot  recover  unless  he  shows:  First,  that  no  assets  were  de- 
livered by  the  executor  or  administrator  of  the  deceased,  to  his 
heirs  or  next  of  kin ;  or,  second,  that  the  value  of  such  assets  has 
been  recovered  by  some  other  creditor ;  or,  third,  that  such  assets 
are  not  sufficient  to  satisfy  the  demands  of  the  plaintiff;  and  in 
the  last  case  he  can  recover  only  the  deficiency.  The  whole 
amount  which  the  plaintiff  can  recover  shall  be  apportioned  among 
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all  the  legatees  of  the  testator,  in  proportion  to  the  amount  of 
their  legacies  respectively,  and  his  proportion  can  only  be  recov- 
ered of  each  legatee."  Section  5927,  General  Statutes  1894,  reads : 
"  When  the  heirs,  devisees  or  legatees  have  received  real  or  per- 
sonal estate,  and  are  liable  for  any  debts  under  the  provision  of 
law,  they  shall  be  liable  in  proportion  to  the  estate  they  may  have 
respectively  received ;  and  a  creditor  shall  have  a  right  to  recover 
his  claim  against  a  part  or  all  of  such  heirs,  devisees  or  legatees, 
to  the  amount  of  the  estate  they  have  respectively  received;  but 
no  action  shall  be  maintained  unless  commenced  within  one  year 
from  the  time  the  claim  is  allowed  or  established."  These  pro- 
visions were  included  in  chapter  77  of  the  Revision  of  1866,  and 
have  continued  in  force  ever  since. 

1.  It  is  insisted,  under  the  provisions  of  section  5927  (supra), 
that  a  distinction  must  be  made  between  the  share  of  defendant 
and  that  of  other  distributees  who  are  not  heirs,  upon  the  claim 
that  all  save  defendant  took  as  heirs,  while  defendant,  not  an 
heir,  received  a  legacy,  whose  interest,  under  subdivision  1, 
section  5921,  is  to  be  preferred  and  favored,  in  its  application  to 
the  payment  of  debts,  over  the  interests  of  heirs.  We  are  unable  to 
give  to  this  provision  of  the  statute  the  effect  claimed  for  it  by 
defendant  in  this  case,  for  the  reason  that  all  the  nonresident  dis- 
tributees took  by  virtue  of  the  will,  rather  than  the  law  of  de- 
scent. The  share  to  each  was  designated  and  provided  for  therein. 
It  was  not  such  a  share  as  an  heir  would  have  been  entitled  to 
had  no  bequest  been  made  to  defendant.  The  real  test  would 
seem  to  be  that  the  authority  of  the  Probate  Court  to  make  the 
distribution  depends  upon  the  terms  of  the  will,  and  not  upon 
a  division  made  under  the  statute  of  descents;  hence  the  fact 
that  these  nonresident  distributees  were  relatives,  though  a  note- 
worthy incident,  cannot  be  held  to  be  controlling  or  determinative 
of  their  rights  in  this  respect.  Authorities  have  been  cited  to 
support  the  contrary  view,  yet  these  cases  do  not  conflict  with 
our  conclusion,  but  apply  where  a  distribution  is  required  to  be 
made  between  heirs,  under  the  law  of  descent,  after  legacies  are 
provided  for,  rather  than  where,  as  in  this  case,  the  whole  estate 
has  been  bequeathed  by  the  terms  of  the  will  itself;  and  we  there- 
fore agree  with  the  learned  trial  court  that,  so  far  as  the  rights 
of  the  distributees  under  this  will  are  concerned,  the  obligations 
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of  none  of  the  distributees  are  to  be  subjected  to  any  other  one 
by  reason  of  his  kinship  to  testator. 

2.  The  question  whether,  in  the  first  instance,  defendant 
was  liable  for  the  full  amount  jof  the  stockholder's  assessment 
(she  having  received,  as  legatee,  a  sum  more  than  sufficient  to 
pay  therefor),  is  more  serious,  because  involved  in  confusion  by 
contradictory  provisions  of  the  statutes  quoted  above.  In  the  sec- 
ond clause  of  subdivision  3  of  section  5921  (supra),  it  is  declared 
in  express  terms  that  the  whole  amount  which  the  plaintiff  can 
recover  shall  be  divided  among  all  the  legatees  of  the  testator  in 
proportion  to  the  amount  of  their  legacies,  respectively,  and  such 
proportion  "  can  only  be  recovered  of  each  legatee.,,  This  inter- 
diction upon  the  right  of  a  creditor  to  recover  more  than  a  pro- 
portionate share  of  the  legatee  is  so  clear  and  unmistakable  that 
no  doubt  would  seem  to  exist  of  its  meaning,  and  we  cannot  avoid 
the  inference  that  the  legislature  intended  the  reasonable  import 
of  what  was  plainly  expressed  thereby.  But  it  is  also  provided 
in  section  5927  of  the  same  chapter,  and  as  a  part  of  the  same 
subject,  that  in  an  action  against  an  heir  or  legatee  a  creditor 
shall  have  a  right  to  recover  his  claim  "  against  a  part  or  all  of 
such  heirs  or  legatees  to  the  amount  of  the  estate  they  may  have 
respectively  received."  We  are  not  able  to  say,  either,  that  the 
latter  section  can  be  treated  as  a  repeal  or  modification  of  the 
former.  They  were  both  included  in  the  Revision  of  1866.  They 
are  in  pari  materia,  and  must  be  construed  together.  They  are 
both  plain  and  unambiguous,  and  the  canon  of  construction  that 
gives  more  force  to  a  subsequent  provision  in  a  statute  or  act 
than  to  a  previous  one  would  practically  effect  a  repeal  of  one  by 
the  other;  but  section  5921  was  obviously  enacted  upon  a  delib- 
erate consideration  of  rights  well  considered,  and  to  reach  an  in- 
telligent purpose;  hence  each  should  have  effective  force,  for 
canons  of  construction  are  the  servants,  not  the  masters,  of  the 
court.  (Winters  v.  City  of  Vuluth,  82  Minn.  127,  84  N.  W. 
788.)  These  sections  (5921  and  5927)  must  be  construed  not 
only  with  reference  to  each  other,  and  as  being  in  pari  materia,  but 
with  reference  to  the  other  cognate  sections  of  the  chapter  of  which 
they  are  a  part.  Section  5918,  chapter  77,  General  Statutes  1894, 
imposes  upon  the  next  of  kin  of  a  deceased  person  a  liability  to  a 
creditor  of  his  estate  to  the  extent  of  the  value  of  their  distribu- 
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tive  shares,  or  for  so  much  thereof  as  may  be  necessary  to  satisfy 
his  debt.  Section  5919  makes  each  of  the  next  of  kin  liable  for 
the  whole  amount  of  his  distributive  share,  if  necessary  to  satisfy 
the  creditor's  demand,  and  no  allowance  can  be  made  from  such 
amount  on  account  of  there  being  other  relatives  to  whom  assets 
have  also  been  delivered.  Section  5920,  as  compensative  to  any 
of  the  next  of  kin  who  may  be  required  to  pay  more  thah  his 
proportionate  share,  gives  to  him  the  right  of  contribution  from 
the  other  distributees.  Section  5921  deals  exclusively  with  the 
liability  of  legatees,  and  makes  them  contingently  liable  to  a  cred- 
itor of  their  testator  to  the  extent  only  of  their  proportionate  share 
of  his  claim,  to  be  ascertained  by  apportioning  the  amount  which 
the  creditor  can  recover  among  all  the  legatees  of  the  testator  in 
proportion  to  the  amount  of  their  legacies,  respectively ;  and  such 
proportion  can  only  be  recovered  of  each  legatee.  No  right  of 
contribution  is  given  to  legatees,  because  their  liability  fur- 
nishes no  basis  for  contribution,  for  each  legatee  is  only  liable 
for  his  proportionate  share.  It  is  to  be  observed  that  the  liabil- 
ity imposed  by  this  section  upon  legatees  is  essentially  different 
from  that  imposed  upon  next  of  kin,  heirs,  and  devisees.  Section 
5924  imposes  a  liability  upon  heirs  and  devisees  for  the  debts  of 
their  ancestor  or  testator  to  the  extent  of  the  value  of.  the  real 
estate  inherited  by  or  devised  to  them.  Section  5927  does  not 
undertake  to  create  the  liability  of  heirs,  devisees,  or  legatees  to 
creditors  of  a  deceased  person,  for  such  liability  is  only  imposed 
by  the  preceding  sections  to  which  we  have  referred.  It,  how- 
ever, attempts  to  apportion  the  liability  under  the  provisions  of 
law  for  any  debt.  Now,  under  the  provisions  of  law,  legatees  are 
only  liable  for  their  proportionate  share  of  such  debts ;  and,  as  to 
them,  this  section  5927  must  be  read  in  connection  with  section 
5921,  which  provides  that  in  any  case  only  the  proportionate  share 
of  each  legatee  as  therein  defined  can  be  recovered  of  him.  The 
last  clause  of  section  5927  therefore  must  be  construed  as  au- 
thorizing a  recovery  against  a  legatee  to  the  amount  of  the  estate 
received  by  him  only  when  such  amount  does  not  exceed  his  pro- 
portionate share  of  the  debt,  for,  under  the  provisions  of  the  law, 
no  greater  liability  is  imposed  upon  him.  This  construction  har- 
monizes the  apparent  conflict  in  the  provisions  of  the  two  sec- 
tions, and  is  the  only  reasonable  one  which  can  be  adopted  which 
Vol.  VIII  —  8 
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will  give  effect  to  both  sections,  which  are  of  equal  force.  We  ac- 
cordingly hold  that,  in  an  action  against  a  legatee  by  a  creditor 
of  his  testator,  no  greater  amount  can  be  recovered  from  him  than 
his  proportionate  share  of  the  debt,  as  defined  in  section  5921. 

The  liability  of  the  defendant  in  this  case  is  that  of  legatee 
only,  and,  upon  the  facts  found  by  the  trial  court,  she  was  not 
liable  to  any  greater  amount  than  $363.63  and  interest.  It  is 
therefore  ordered  that  the  order  appealed  from  be  reversed,  and 
the  cause  remanded,  with  direction  to  the  District  Court  to  amend 
its  conclusions  of  law  so  as  to  direct  judgment  for  that  amount 


Whitten  et  al.  v.  Bank  of  Fincastle. 

[Supreme  Court  of  Appeals  of  Virginia,  Sept.  18,  1902;  100  Va.  546,  42 

S.  E.  309.I 

Executors  —  Note  —  Liability  of  Estate  —  Authority  of 

Agent. 

x.  Where  an  estate  is  devised  to  testator's  wife  for  life,  and  she  acts  as 
executrix  tinder  the  will,  a  note  given  by  such  executrix  to  a  bank 
creates  no  cause  of  action  against  the  estate. 

2.  The  power  to  make  or  indorse  negotiable  instruments  may  be  implied 
as  a  necessary  incident  of  powers  expressly  conferred,  and  an  agent 
who  has  been  given  charge  of  an  entire  business  is  presumably  au- 
thorized to  give  a  note  when  necessary  for  the  purposes  of  the 
business. 

Appeal  from  Circuit  Court,  Botetourt  county. 

Action  by  James  and  J.  R.  Godwin  to  settle  the  estate  of  M.  M. 
Godwin,  deceased.  From  an  order  determining  the  rights  of  the 
Bank  of  Fincastle,  Ella  G.  and  Robinson  Whitten  appeal. 

Reversed. 

W.  M.  &  /.  T.  McAllister,  for  appellants. 

Benj.  Haden,  for  appellee. 

Keith,  P. —  James  Godwin  and  J.  R.  Godwin  filed  their  bill  in 
the  Circuit  Court  of  Botetourt  county  as  administrators  de  boriis 
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non  of  Thomas  G.  Godwin  and  administrators  of  M.  M.  Godwin, 
deceased,  who  was  executrix  of  Thomas  G.  Godwin,  in  which 
they  show  that  their  father,  Thomas  G.  Godwin,  died  in  Septem- 
ber, 1885,  having  first  made  his  will,  in* which  he  devised  his  whole 
estate  to  his  wife,  M.  M.  Godwin,  for  her  natural  life,  with  re- 
mainder to  their  children,  and  named  her  as  executrix.  She  took 
possession  of  the  estate  bequeathed  to  her,  and  died  in  November, 
1 89 1. 

The  estate  of  Thomas  G.  Godwin  at  his  death  amounted  to 
$9,06746,  and  that  of  M.  M.  Godwin  nominally  to  the  sum  of 
$6,917.59,  but  the  bill  charges  that  all  of  the  property  in  the  pos- 
session of  M.  M.  Godwin  at  the  time  of  her  death,  and  which 
passed  into  the  hands  of  her  administrators,  was  a  part  of  the 
estate  of  Thomas  G.  Godwin,  and  that  she  had  no  separate  estate. 

The  bill  was  filed  to  settle  the  two  estates,  to  ascertain  any  debts 
that  might  be  outstanding,  and  to  distribute  what  remained  after 
their  payment  among  those  entitled.  All  of  the  heirs  and  dis- 
tributees of  Thomas  G.  Godwin  and  M.  M.  Godwin  were  sui  juris 
except  Ella  G.  Whitten  and  Robinson  Whitten,  children  of  a  de- 
ceased daughter,  who  were  under  twenty-one  years  of  age.  They 
filed  answers  by  their  guardian  ad  litem,  submitting  their  interest 
to  the  care  of  the  court,  and  the  bill  as  to  the  others  was  taken  as 
confessed. 

A  decree  was  entered  as  of,  the  May  term,  1894,  directing  a 
commissioner  to  ascertain  the  indebtedness  of  the  estates  of 
Thomas  G.  and  M.  M.  Godwin,  deceased,  and  on  what  portion  of 
their  respective  estates  the  same  is  to  be  charged,  to  settle  an  ac- 
count of  the  executrix  of  Thomas  G.  Godwin,  deceased,  and  the 
accounts  of  the  plaintiffs  as  administrators  of  Thomas  G.  and 
M.  M.  Godwin,  and  also  an  account  of  the  advancements  made 
by  Thomas  G.  Godwin  and  M.  M.  Godwin  to  their  several  chil- 
dren and  heirs-at-law,  and  certain  other  accounts  with  which  we 
are  not  now  concerned. 

The  commissioner  reported  that  the  only  debt  of  the  estates  of 
either  Thomas  G.  Godwin  or  M.  M.  Godwin  was  one  to  the  Bank 
of  Fincastle,  amounting  to  $5,000.  This  note  was  made  in  the 
fall  of  1891  by  James  Godwin,  acting  under  a  power  of  attorney 
from  his  mother,  which  is  in  the  following  words :  "  Know  all 
men  by  these  presents,  that  I  have  this  day  appointed  James  God- 
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win  my  agent  for  the  transaction,  generally  and  particularly,  of  all 
my  business,  and  I  hereby  ratify  and  confirm  his  acts  as  such 
agent.  Given  under  my  hand  and  seal  this  28th  day  of  May, 
1888.     M.  M.  Godwin.     [Seal.]" 

A  short  time  after  the  execution  of  this  note,  Mrs.  Godwin  died. 
There  is  no  satisfactory  evidence  that  she  knew  of  the  existence 
of  this  note  at  any  time  during  her  life,  nor  is  it  necessary  at  this 
time  that  we  should  pass  upon  its  validity,  in  the  view  we  have 
taken  of  the  case.  This  nots  was  presented  tor  the  Bank  of  Fin- 
castle,  was  by  it  discounted,  and  the  proceeds,  it  is*  alleged,  were 
passed  to  the  credit  of  Mrs.  Godwin,  and  its  payment  secured  by 
the  deposit  of  sixty-one  shares  of  the  capital  stock  of  the  Bank 
of  Fincastle,  which  was  part  of  the  Estate  of  Thomas  G.  Godwin, 
deceased,  in  the  hands  of  his  executrix  to  be  administered. 

The  court,  by  its  decree  of  November  2,  1894,  recites  "  that  the 
estates  of  Thos.  G.  Godwin  and  M.  M.  Godwin  having  been 
treated  as  one  estate,  and  therefore  both  made  liable  for  the  debt 
reported  as  due  the  Bank  of  Fincastle,  it  is  therefore  adjudged, 
ordered,  and  decreed  that  I.  R.  Godwin  and  James  Godwin,  ad- 
ministrators of  Thos.  G.  Godwin  and  M.  M.  Godwin,  do  make 
sale  of  the  bank  stock  as  well  as  other  stocks  belonging  to  both 
estates,  and  collect  the  choses  in  action,  and  apply  the  proceeds 
thereof  — 

"(1)  To  the  payment  of  the  costs  of  administration,  including 
the  costs  of  this  suit,  and  a  fee  of  one  hundred  and  twenty  dollars 
to  plaintiff's  counsel. 

"(2)  To  the  discharge  of  the  debts  due  by  both  estates,  includ- 
ing the  debt  of  $5,000  to  the  Bank  of  Fincastle,  with  interest 
thereon  from  the  21st  day  of  October,  till  paid." 

All  of  the  adult  heirs  and  distributees  of  Thomas  G.  and  M.  M. 
Godwin  approved  of  that  decree,  and  the  only  persons  objecting 
thereto  are  the  infant  defendants,  Ella  G.  and  Robinson  Whitten, 
who,  after  they  became  of  age,  filed  their  joint  and  separate  an- 
swer to  the  original  bill  in  this  case.  They  insist  that  M.  M. 
Godwin  took  only  a  life  estate  under  the  will  of  her  husband ;  that 
she  changed  some  of  the  investments  which  came  into  her  hands 
as  executrix,  and  converted  them  into  bonds,  notes,  and  other  evi- 
dences of  debt  in  her  own  name;  that  she  had  no  estate  of  her 
own;  and  that  all  of  the  bonds,  notes,  stocks,  and  other  evi- 
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dence  of  indebtedness  reported  as  belonging  to  her  really  consti- 
tuted a  part  of  the  estate  of  her  deceased  husband.  They  charge 
that  the  $5,000  borrowed  from  the  bank  was  not  a  debt  due  by 
the  estate  of  Thomas  G.  Godwin ;  that  his  estate  was  not  respon- 
sible for  it ;  that  the  money  which  was  paid  to  the  Bank  of  Fin- 
castle  in  discharge  of  this  debt  was  a  part  of  the  estate  of  Thomas 
G.  Godwin;  and  that  the  bank  should  be  required  to  restore  at 
least  their  share  of  it,  which  should  be  paid  over  to  them. 

They  pray  that  the  decree  of  November  2,  1894,  may  be  reheard 
and  set  aside ;  that  proper  accounts  may  be  taken ;  that  the  assets, 
if  any,  belonging  to  M.  M.  Godwin's  estate,  be  separated  from 
those  belonging  to  Thomas  G.  Godwin's  estate ;  that  the  Bank  of 
Fincastle  be  required  to  refund  to  a  receiver,  to  be  appointed  in 
this  case,  the  sums  of  money  which  have  been  paid  out  of  Thomas 
G.  Godwin's  estate  on  any  debts  due  said  bank  from  M.  M. 
Godwin's  estate;  that  an  account  be  stated,  showing  the  assets 
of  Thomas  G.  Godwin;  and  that  distribution  be  made  of  his 
estate  to  the  parties  entitled  thereto,  including  the  petitioners. 

There  is  not  enough  in  this  record  to  enable  us  to  dispose  of 
the  whole  controversy,  but  we  are  of  opinion  that  there  is  error 
in  the  decree  of  November  2,  1894,  for  which  it  should  be  re- 
versed. The  indebtedness  of  the  estate  of  Thomas  G.  Godwin, 
deceased,  for  which  it  is  liable,  is  such  as  existed  at  the  time  of 
his  death.  The  executrix  could  not,  as  such,  create  a  cause  of 
action  against  her  decedent.  Said  Judge  Daniel,  in  Fitzhugh's 
Exrs.  v.  Fitzhugh  ( 1 1  Gratt.  301 ) :  "It  seems  to  be  well  set- 
tled, as  a  general  principle,  that  contracts  made  with  an  executor 
or  administrator  are  personal,  and  do  not  bind  the  estate  of  the 
testator  or  intestate.  The  representative  has  no  power  to  charge 
the  estates  in  his  hands  by  contracts  originating  with  himself." 

So  strictly  was  the  principle  applied  in  that  case  that  it  was 
held  that  an  action  will  not  lie  against  the  personal  representative 
for  the  funeral  expenses  of  his  decedent.  It  was  error  there- 
fore for  the  court  to  hold  that  the  estate  of  Thomas  G.  Godwin 
was  liable  for  the  debt  to  the  Bank  of  Fincastle.  We  shall  remand 
this  case,  with  instructions  to  the  Circuit  Court  to  direct  the  ac- 
counts asked  for  in  the  answer  of  Ella  G.  and  Robinson  Whitten, 
so  that  the  two  estates  involved  in  this  litigation  may  be  separated. 
The  court  should  then  inquire  more  particularly  into  the  circunv 
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stances  attending  the  execution  of  the  note  in  question,  and  the 
disposition  that  was  made  of  its  proceeds.  If  it  was  passed  to 
the  credit  of  M.  M.  Godwin,  and  used  in  the  purchase  of  any  part 
of  the  property  in  her  possession  at  the  time  of  her  death,  it  is 
but  proper  that  the  bank  should  be  allowed  to  appropriate  to  its 
debt  whatever  was  purchased  with  its  proceeds.  Inquiry  should 
also  be  made  into  the  power  of  James  Godwin  to  bind  the  estate 
of  M.  M.  Godwin,  by  a  negotiable  note.  The  power  to  make  or 
indorse  negotiable  instruments  may  be  implied  as  a  necessary  in- 
cident of  powers  expressly  conferred.  Where  an  entire  business 
is  placed  under  the  management  of  an  agent,  the  authority  of  the 
agent  is  presumed  to  be  commensurate  with  the  necessities  of  the 
situation.  He  has  implied  authority  to  do  whatever  is  ordinarily 
incidental  to  the  conduct  of  such  business,  whatever  is  necessary 
to  the  efficient  execution  of  the  duties,  or  whatever  is  customary 
in  a  particular  trade.  For  all  contracts  made  within  these  limits 
the  principal  is  liable,  but  not  for  contracts  outside  of  these  limits. 
(Off cut  Agents,  §  107.)  It  would  be  proper  therefore  to  in- 
quire, in  the  light  of  the  principles  here  announced,  whether  the 
agent  had,  under  all  the  circumstances  of  the  case,  authority  to 
bind  his  principal.  If  he  had  due  authority,  then,  of  course,  the 
note  executed  by  him  will  bind  any  estate  belonging  to  M.  M. 
Godwin ;  but  if  the  note  was  not  within  the  scope  of  this  authority, 
then  only  the  property  purchased,  with  its  proceeds,  should  be 
devoted  to  its  payment. 

The  decrees  appealed  from  should  be  reversed  as  to  the  appel- 
lants, Ella  G.  and  Robinson  Whitten,  but  remain  in  full  force  and 
effect  as  to  the  parties  who  did  not  appeal,  and  the  cause  remanded 
to  the  Circuit  Court  of  Botetourt  county,  to  be  proceede3  in  in 
accordance  with  this  opinion. 
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Becker  et  al.  v.  Chester. 

Same  vs.  Green  et  al. 

[Supreme  Court  of  Wisconsin,  Sept  25,  1902;  115  Wis.  90,  91  N.  W.  650.] 

Costs  —  Construction    of    Will  —  Payment    from    Trust 
Fund  —  Agreement  by  Executor. 

1.  An  action  merely  seeking  to  have  a  certain  clause  of  a  will  creating  a 

trust  fund  held  by  the  executors  for  the  benefit  of  those  bringing  the 
action  declared  void,  and  for  an  accounting  to  them  in  severalty  of 
the  property  so  held  in  trust,  cannot  be  considered  an  action  for  the 
construction  of  a  will,  so  as  to  allow  taxation  of  such  litigants' 
costs  in  the  Supreme  Court,  when  unsuccessful,  to  be  paid  from  the 
trust  fund,  since  the  rule  that  a  trust  fund  held  by  an  executor  can 
be  depleted  by  the  payment  of  the  costs  taxable  in  the  Supreme 
Court  to  one  unsuccessfully  contesting  it  or  asking  for  a  different 
construction  thereof  is  to  be  strictly  construed. 

2.  A  stipulation  signed  by  the  attorneys  of  the  executors,  consenting  that 

such  costs  shall  be  so  taxed,  affords  the  court  no  ground  for  enter- 
ing a  judgment  in  accordance  therewith,  since  a  trustee  cannot 
deplete  his  trust  fund  by  the  payment  of  any  but  lawful  charges. 

Motions  for  retaxation  of  costs. 

Denied. 

For  original  opinion,  see  91  N.  W.  87. 

This  was  an  action  seeking  to  have  a  certain  clause  of  a  will 
creating  a  trust  fund  in  the  hands  of  the  executors  for  the  benefit 
of  those  bringing  the  action  declared  void,  and  asking  for  an  ac- 
counting to  them  in  severalty  of  the  property  so  held  in  trust. 

Marshall,  J. —  We  are  asked  to  modify  the  judgment  ren- 
dered here  on  these  appeals  so  as  to  allow  taxable  costs  in  this 
court  to  the  losing  parties  payable  out  of  the  trust  fund.  The  pre- 
vailing parties,  by  their  respective  counsel,  consent  to  the  making 
of  such  modification,  and  yet  we  are  unable  to  come  to  the  conclu- 
sion that  it  can  properly  be  done.  A  definite  rule  has  been  estab- 
lished as  to  when  a  trust  fund,  held  by  an  executor,  can  be  depleted 
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in  the  manner  here  requested  in  the  absence  of  a  statute  so  regulat- 
ing the  matter.  (In  re  Donges'  Estate,  103  Wis.  497,  79  N.  W. 
786, 74  Am.  St.  Rep.  885.)  It  is  conceded  that  this  action  does  not 
fall  within  the  rule  unless  it  should  be  viewed  as  one  for  the  con- 
struction of  a  will.  The  court  would  not  have  gone  so  far  as  in 
the  Donges  Case  had  it  not  been  for  the  previous  decisions  in  re- 
spect to  the  subject,  which  we  felt  bound  to  follow.  The  whole 
practice  of  inviting  litigation  by  allowing  parties  to  indulge  in 
judicial  controversies  involving  trust  funds  at  the  expense  thereof, 
regardless  of  whether  such  parties  win  or  lose,  is  pernicious  and 
should  not  be  encouraged  by  any  judicial  rules.  A  careful  reading 
of  the  Donges  Case  must  convince  any  one  that  such  was  the  view 
of  this  court  when  that  case  was  decided.  That  view  has  rather 
been  strengthened  than  weakened  by  efforts  to  have  the  rule  de- 
clared by  the  court  liberally  construed,  minimizing  its  effects  as 
regards  the  injustice  it  was  intended  to  prevent.  All  such  efforts 
must  fail.  We  incline  to  a  strict  rather  than  a  liberal  construction 
of  the  rule.  An  action  not,  strictly  speaking,  for  the  construction 
of  a  will  or  contesting  the  validity  of  a  will,  though  the  meaning 
or  even  the  validity  of  a  will  may  be  the  vital  question  involved, 
does  not  fall  within  the  rule.  Otherwise,  in  an  action  of  re- 
plevin or  trover,  or  any  one  of  others  that  might  be  mentioned,  if 
the  right  sought  to  be  vindicated  turned  upon  the  meaning  or  va- 
lidity of  a  will,  a  party  proceeding  in  good  faith,  whether  success- 
ful or  not,  would  be  entitled  to  have  his  taxable  costs  out  of  the 
property  involved.  The  mere  fact,  it  must  be  understood,  that 
the  validity  of  a  will  or  its  meaning  is  a  vital  question  in  a  case,  is 
not  sufficient  to  satisfy  the  rule  giving  to  a  losing  party  in  this 
court  the  right  to  have  his  taxable  costs  paid  out  of  the  trust  fund. 
The  cases  to  which  counsel  have  called  our  attention,  where  the 
Donges  Case  was  referred  to  as  the  ruling  authority,  were  will 
contest  or  construction  cases.  Such  was  Jones  v.  Roberts  (96 
Wis.  427,  70  N.  W.  685,  71  N.  W.  883),  and  the  other  cases  re- 
ferred to  in  the  Donges  Case,  which,  it  was  supposed,  bound  the 
court  to  declare  the  law  to  be  as  indicated  in  the  latter  case. 

Notwithstanding  the  conclusion  reached  as  to  whether  this  case 
is  one  for  the  construction  of  or  to  set  a  will  aside,  strictly  speak- 
ing, we  have  the  proposition  before  us  on  the  stipulation  for  the 
granting  of  the  motions,  as  to  whether  a  trustee  or  guardian  ad 
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litem  can  make  an  agreement,  entitled  to  be  respected  by  the  court 
by  the  entry  of  a  judgment  in  accordance  therewith,  for  the  pay- 
ment of  costs  out  of  the  trust  funds  he  is  in  duty  bound  to  protect, 
which  are  not  legitimately  chargeable  thereto.  That  must  be  an- 
swered in  the  negative.  It  has  been  in  effect  so  decided  as  to  guard- 
ians ad  litem  on  many  occasions.  (Kingsbury  v.  Buckner,  134 
U.  S.  650, 10  Sup.  Ct.  Rep.  638, 33  L.  ed.  1047  J  Fischer  v.  Fischer, 
54  111.  231 ;  Walton  v.  Coulson,  1  McLean,  120,  Fed.  Cas.  No. 
17*132;  McClure  v.  Farthing,  51  Mo.  109;  Association  v.  Porter, 
58  Cal.  81 ;  Barber  v.  Graves,  18  Vt.  290.)  Obviously,  a  trustee 
has  no  better  right  to  give  away  the  property  he  is  in  duty  bound 
to  conserve  than  a  guardian  ad  litem.  He  has  no  right  whatever 
to  deal  with  the  fund  inconsistent  with  the  purposes  of  the  trust. 
The  general  principle  in  that  regard  clearly  precludes  a  trustee  or 
guardian  ad  litem  from  rightly  stipulating  for  the  payment  of 
costs  out  of  the  trust  fund  under  his  care,  which  are  not  legiti- 
mately a  charge  upon  it.  The  eminent  counsel  who  signed  the 
stipulation  before  us,  of  course,  were  not  unmindful  of  such  gen- 
eral and  salutary  principle.  We  construe  their  consent  to  the 
granting  of  the  motions  as  merely  so  consenting  in  case  of  its 
being  the  judgment  of  the  court,  under  the  rule  of  the  Donges 
Case,  that  the  losing  parties  here  are  entitled  to  the  relief  they 
ask  for. 

The  motions  are  denied. 


Nora.— COSTS  AND  ATTORNEY  OR  COUNSEL  FEES. 

(a)  General  rules  and  principles. 

(b)  On  petition  for  probate  or  prior  to  letters. 

(c)  In  actions  by  or  against  executor  or  administrator. 

(d)  In  suits  for  construction  of  wills. 

(e)  In  Probate  Courts. 

(f)  As  affected  by  interest  or  misconduct  of  executor  or  administrator. 

(g)  Guardian  ad  litem. 

(h)  Fees  of  attorney  or  counsel  as  distinct  from  costs, 

(i)  When  costs  discretionary  not  disturbed  on  appeal, 

(j)  May  be  apportioned, 

(k)  Other  illustrative  cases. 

(a)  General  rules  and  principles- The  right  and  liability  of  litigants 
as  to  taxable  costs,  and  the  amount  thereof  is  wholly  statutory,  and  to 
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authorize  the  court  to  allow  or  apportion  costs  it  is  necessary  that  a 
specific  provision  of  statute  giving  such  authority  should  exist  The 
allowance  and  ordinary  payment  out  of  an  estate,  or  from  one  party  to  an- 
other, of  expenses  not  taxable  by  statute,  such  as  general  counsel  fees 
and  the  like,  is  without  authority  of  law  and  should  not  be  indulged  in; 
but  the  cases  and  the  extent  in  which  one  party,  or  any  fund,  should  be 
required  to  contribute  to  the  expenses  of  another,  in  litigation  must  be 
limited  by  the  cost  statutes,  and  the  fees  therein  prescribed,  except  as  to 
the  counsel  fees  and  other  expenses  reasonably  incurred  by  an  executor 
or  any  other  trustee  in  the  performance,  in  good  faith,  of  his  duties. 
Courts  should  be  cautious  in  allowing  attorney's  fees  for  services  osten- 
sibly rendered  to  executors,  but  in  spirit  and  effect  rendered  to  one  of 
the  opposing  interests  of  the  respective  claimants  upon  the  estate,  and 
in  such  case  each  litigant  should  bear  the  expenses  of  litigation  which 
he  has  incurred.  (Donges*  Estate,  103  Wis.  497,  79  N.  W.  786,  4  Prob. 
Rep.  Annot.  662.) 

In  England,  in  the  early  practice,  an  executor  or  administrator  might 
recover  costs  if  successful  in  a  suit  brought  by  him,  but  if  the  decision 
was  against  him  he  was  not  liable  for  costs,  the  reason  being  that  the 
statute  23  Henry  VIII,  chap.  15,  §  1,  by  which  costs  were  first  given  to 
defendants,  was  confined  to  cases  of  wrongs  done  to  and  contracts  made 
with  the  plaintiff.  Now,  however,  under  the  statutes  of  3  and  4  Wil- 
liam IV,  chap.  42,  §  31,  an  executor  or  administrator,  with  respect  to 
costs,  is  put  on  the  same  footing  as  other  suitors,  except  that  if  the 
action  be  in  the  right  of  the  testator  or  intestate,  the  court  in  which  the 
action  is  pending,  or  the  judge  of  a  Superior  Court  may  otherwise  order. 
But  independently  of  the  latter  statute,  and  by  virtue  of  the  former,  if 
an  executor  or  administrator  brought  an  action  on  a  wrong  done  in  his 
own  time,  or  upon  a  contract,  express  or  implied,  made  with  himself, 
and  failed  in  the  action,  he  was  liable  to  the  defendant  for  costs,  even 
though  he  sued  as  executor  or  administrator.  Some  of  the  courts  in 
this  country,  in  the  absence  of  statutes  regulating  the  subject,  have  held 
that  where  the  cause  of  action  accrued  wholly  after  the  death  of  the 
testator  or  intestate,  the  executor  or  administrator,  if  he  fails  in  an  ac- 
tion brought  by  him,  must  pay  the  costs,  but  that  he  is  not  to  be  held 
liable  when  the  cause  of  action  accrued  wholly  or  partly  within  the  life- 
time of  his  testator  or  intestate.  The  reason  assigned  for  this  distinc- 
tion is,  that  in  the  former  case,  being  a  party  to  the  transaction,  he  is 
presumed  to  know  all  about  it  and  to  act  upon  his  own  responsibility, 
and  therefore  ought  not  to  be  permitted  to  saddle  the  estate  with  the 
costs  in  case  of  failure;  whereas  in  the  latter  case,  not  being  privy  to  the 
original  transaction,  he  cannot  be  presumed  to  know  exactly  what  the 
case  may  turn,  out  to  be  upon  investigation,  and  therefore  ought  not 
to  be  required  to  pay  the  costs  himself.  (Lynch  v.  Webster,  17  R.  L 
513,  23  Atl.  27.) 


BECKER  ET  AL.  v.  CHESTER.  123 

The  Court  of  Chancery  of  New  York  had  no  inherent  jurisdiction  to 
order  and  award  costs,  independent  of  statutory  authority.  The  books 
speak  of  costs  between  party  and  party  and  of  costs  to  be  taxed  as  be- 
tween solicitor  and  client  The  Court  of  Chancery,  in  England,  in  exer- 
cising its  discretion  with  regard  to  costs,  from  time  to  time,  laid  down 
general  rules  applicable  to  certain  kinds  of  suits,  as  distinguished  from 
others,  and  by  these  rules  all  subsequent  cases,  coming  within  them,  were 
governed.  Under  a  decree,  awarding  costs  generally,  these  rules  were 
resorted  to  as  establishing  the  items  and  amount  of  such  costs,  and  such 
costs  are  the  costs  between  party  and  party.  These  rules  were  general, 
and  often  indeed  generally,  fell  short  of  affording  to  the  successful  party 
a  full  indemnity.  In  certain  cases  these  general  rules  were  departed 
from,  and  an  attempt  made  to  approximate  more  nearly  to  an  indemnity, 
and  items  were  allowed,  other  than  those  specified  by  the  general  orders, 
such  as  the  solicitor,  etc.,  would  have  a  right  to  obtain  of  his  client,  and 
such  are  said  to  be  costs  between  solicitor  and  client.  To  authorize  the 
taxation  of  the  bill  as  between  solicitor  and  client,  required  a  special 
direction  in  the  order  or  decree  of  the  court,  and  it  was  rarely  intended, 
even  in  such  a  case,  to  afford  a  full  indemnity.  The  practice  of  ordering 
the  costs  to  be  taxed,  as  between  solicitor  and  client,  is  fully  authorized  in 
England  under  the  act  of  Richard  II,  giving  discretionary  power  to  award 
"  damages  "  (costs),  without  any  restriction  as  to  the  amount  to  be  paid 
by  one  party  to  another.  But,  in  the  absence  of  such  authority,  no  such 
power  exists.  When  the  statutes  contain  the  fee  bill  there  can  be  no 
discretion  as  to  the  amount  of  the  items  specified.  The  court  has  no 
power  to  make  the  costs  larger  or  smaller,  when  they  are  fixed  by  the 
statute,  or  to  add  items  for  services  opt  specified  in  the  statute.  *  *  * 
There  can  be  no  such  thing  in  this  State  as  a  taxation  of  costs  as  between 
solicitor  and  client,  to  be  paid  by  one  party  to  the  other,  as  here  the 
taxable  costs  are  fixed  and  limited  by  statute,  to  which,  in  certain  cases, 
further  allowance  may  be  added.  (Downing  v.  Marshall,  37  N.  Y.  380, 
387.) 

Costs  as  between  party  and  party  are  regulated  by  the  Code  and  their 
amount  fixed,  except  as  to  extra  allowances,  and  these  are  prescribed  and 
kept  within  fixed  limits.  As  to  these  courts  of  equity  have  a  discretion  to 
allow  them  or  not,  and  to  determine  who  shall  pay  and  to  whom,  but 
there  their  distinction  ends,  except  as  to  the  extra  allowance  permitted 
in  certain  cases.  The  allowance  outside  of  the  Code,  if  any,  is  described 
as  costs  between  solicitor  and  client.  The  most  familiar  illustrations  of 
that  sort  of  allowance  are  found  in  cases  where  suits  are  brought  and 
defended  by  trustees,  or  persons  acting  en  autre  droit.  The  principle 
upon  which  counsel  fees  are  granted  in  such  instances  is  that  of  a  neces- 
sary disbursement,  and  it  stands  upon  the  same  ground  as  any  other 
necessary  expense  of  the  preservation  of  the  fund.  Often  and  usually 
the  trustee  has  no  interest,  outside  of  the  performance  of  duty.    What 
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he  does  is  for  the  benefit  of  others  whose  interests  are  for  the  time 
being  in  his  keeping.  He  owes  them  no  duty  to  expend  his  own  money 
for  their  benefit,  and  whatever  he  does  so  expend  in  the  reasonable  and 
prudent  care  of  the  trust  fund  is  properly  allowed  to  him  as  an  expense. 
Counsel  fees  thus  incurred  to  an  extent  approved  by  the  court  may  there- 
fore be  allowed  him,  and  if  fixed  in  advance  of  his  actual  payment,  they 
are  none  the  less  the  necessary  expenses  of  his  trust.  (Matter  of  Atty.- 
Genl.  v.  North  Am.  L.  Ins.  Co.,  91  N.  Y.  57,  61.) 

The  power  of  a  court  to  award  costs  to  a  litigant  is  not  an  inherent 
one.  The  English  law  courts  found  their  right  to  exercise  the  power  in 
legislative  provisions,  and  it  seems  to  have  been  thought  necessary  to 
specially  and  expressly  authorize  the  English  Chancery  Courts  to  exer- 
cise the  power  by  act  of  Parliament.  In  this  country  the  power  of  the 
courts,  both  Federal  and  State,  if  not  found  in  a  statute  or  contract  of 
the  parties,  does  not  exist.  The  cases  construing  statutes  on  the  subject 
of  costs  establish  this  general  rule:  Costs  follow  the  judgment  —  are 
awarded  to  the  successful  party  and  taxed  to  the  losing  party.  To  this 
general  rule  there  are  some  exceptions.  A  familiar  one  is  the  allowance 
to  an  executor  of  the  necessary  costs  and  expenses  incurred  by  him  in 
unsuccessfully  defending  a  contest  against  the  will  of  his  testator.  The 
courts  justify  this  exception  on  the  theory  that  the  executor  is  a  trustee, 
and  having  accepted  the  trust,  is  bound  to  defend  the  trust  estate.  An- 
other exception  to  the  general  rule  that  only  the  successful  party  may 
recover  costs  arises  in  cases  in  which  an  executor,  devisee,  or  legatee, 
under  a  will  applies  to  a  court  for  a  proper  construction  of  the  instru- 
ment; and  still  another  exception  arises  when  property  or  a  fund  is  in 
court,  or  under  the  control  of  a  court,  and  various  parties  claim  interests 
in  a  lien  upon  this  fund  or  property.  In  such  cases  the  exception  of 
allowing  costs  to  the  unsuccessful  party  is  justified  by  the  courts  upon 
the  theory  that  the  proper  construction  of  the  will  or  the  determination 
by  the  court  of  the  rights  to  the  fund  or  property  is  alike  beneficial  to  all 
parties.  (Wallace  v.  Sheldon,  56  Nebr.  55,  76  N.  W.  418.  And  see  Mc- 
Clary  v.  Stull,  44  Nebr.  175,  62  N.  W.  501.) 

Where  costs  are  incurred  by  an  administrator  in  the  proper  defense 
of  claims  filed  against  the  estate,  or  in  prosecuting  claims  in  favor  of 
the  estate  against  others,  such  costs  pertain  to  expenses  of  administra- 
tion and  their  payment  has  preference  over  other  claims.  But  costs  in- 
curred by  persons  in  prosecuting  claims  against  the  estate  should  not  be 
regarded  as  expenses  of  administration.  Where  such  costs  are  recovered 
as  a  sequence  of  the  recovery  of  allowances  of  claims  against  the  estate, 
they  stand  on  the  same  footing  as  such  claims;  in  fact  they  are  a  part 
thereof,  and  are  to  be  paid  in  same  order.  They  cannot  be  paid  in  full 
unless  the  assets  of  the  estate  are  sufficient  to  pay  in  full  all  claims  of  the 
class  to  which  they  belong.     (Taylor  v.  Wright,  93  Ind.  121,  123.) 

Fees  to  counsel  who  are  contesting  an  administration  account,  or  to  an 
administrator  litigating  for  his  own  personal  interest,  should  not  be 
charged  to  the  estate.     (Stephen's  Appeal.  56  Pa.  St.  409.) 
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In  this  case  the  court  tersely  says :  "  It  is  enough  for  any  man's  estate 
to  pay  the  fees  only  that  the  administrator  or  executor  necessarily  ex- 
pends in  maintaining  its  integrity,  and  not  those  of  its  enemies  who  are 
struggling  to  defeat  it,  nor  should  it  be  liable  even  for  those  charges 
which  the  administrator  himself  pays  or  incurs  in  litigating  for  his  own 
personal  interest."  (Id.  413.)  He  is  not  entitled  to  .credit  for  counsel 
fees  paid  on  account  of  services  rendered  in  contesting  a  proper  charge 
against  him.     (Anderson  v.  Anderson,  37  Ala.  683.) 

Although  the  rule  is  that  the  costs  of  litigation  in  the  course  of  ad- 
ministering a  will  are  given  out  of  the  general  assets  in  preference  to 
the  particular  fund,  yet  if  the  particular  fund  has  been  severed  from  the 
residue  and  the  question  is  merely  between  the  persons  claiming  to  be 
entitled  to  it,  the  costs  must  come  out  of  the  particular  fund.  But  it  is 
otherwise  if  the  questions  raised  affect  the  rights  of  all  the  parties  to  the 
trust  estate,  and  the  decision  necessarily  serves  as  a  guide  to  the  trustees 
in  the  future  performance  of  their  duties.  (Lombard  v.  Witbeck,  173 
111.  396,  413,  51  N.  E.  61,  quoting  2  Daniell's  Chancery  Practice,  1431.) 

The  counsel  fees  of  trustees,  acting  in  good  faith,  and  costs  taxed 
against  them  as  well  are  payable  out  of  the  trust  fund,  because  of  the 
injustice  of  making  them  bear  the  expense,  personally,  of  matters  done 
honestly,  in  a  representative  capacity.  But  counsel  fees  to  others  that 
may  be  interested  in  the  trust  fund  are  not  recoverable,  either  from  the 
trustees  personally  or  out  of  such  fund.  That  was  the  rule  in  chancery 
before  the  Code,  and  in  the  absence  of  a  statute  changing  it,  there  is  no 
precedent  varying  the  old  practice,  except  in  cases  in  equity  for  the  con- 
struction of  wills,  or  as  to  their  validity.  (Estate  of  Cole,  102  Wis.  1, 
78  N.  W.  402,  citing  Rose  v.  Rose  Assn.,  28  N.  Y.  184;  Downing  v. 
Marshall,  37  id.  380;  Devin  v.  Patchen,  26  id.  441.) 

While  trustees  may  be  entitled  to  be  allowed  in  accounting  their  rea- 
sonable expenses,  counsel  for  other  parties,  who  attended  to  protect  the 
interests  of  such  parties  in  the  accounting,  should  look  to  their  respective 
clients  for  their  compensation,  and  the  general  fund  or  estate  should  not 
be  called  upon  to  pay  counsel  fees  which  they  incur  on  their  own  behalf 
for  the  protection  of  their  personal  interests.  Where  all  the  parties  ap- 
pear by  counsel,  it  may  be  proper  to  agree  to  make  a  common  burden  of 
the  expenses,  and  have  them  paid  out  of  the  common  fund,  for  they  are 
compensated  for  what  they  thus  contribute  toward  the  expenses  of  others 
by  being  relieved  in  part  of  those  they  have  incurred  for  themselves.  But 
when  any  of  the  parties  do  not  litigate  the  accounts,  and  receives  no  al- 
lowance for  expenses  or  services  of  counsel,  he  should  not  be  compelled 
to  contribute  to  the  counsel  fees  of  those  who  chose  to  litigate.  (Savage 
▼.  Sherman,  87  N.  Y.  277.  And  see  Matter  of  Holden,  126  id.  589,  27 
N.  E.  1063.) 

No  allowance  can  be  made  for  counsel  in  a  litigation  beyond  taxable 
costs  (which  would  include  allowances  authorized  by  the  Code  of  Civil 
Procedure),  except  in  the  case  of  trustees  who  represent  the  fund,  or  of 
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one  who  has  recovered  the  fund  for  the  benefit  of  himself  and  others. 
(Matter  of  Robinson,  40  App.  Div.  30;  affd.,  160  N.  Y.  448,  452,  55  N.  E. 

4.  And  see  Matter  of  H olden,  126  N.  Y.  589,  594;  Wetmore  v.  Parker, 
52  N.  Y.  450,  466;  Downing  v.  Marshall,  37  id.  380.  The  opinion  in  the 
last  case  contains  a  lengthy  and  valuable  review  of  the  entire  subject.) 

The  general  rule  is  that  counsel  fees  are  not  recoverable  by  the  suc- 
cessful party  in  an  action  at  law  or  in  equity,  except  where  expressly 
allowed  by  statute.  Courts  of  equity  may,  in  proper  cases  and  where 
justice  requires  it,  allow  attorney's  fees  as  part  of  the  relief  granted. 
But  in  a  statutory  proceeding  for  the  probate  of  a  will,  the  provisions  of 
the  statute  form  the  boundaries  of  the  rights  of  the  court,  and  when 
costs  are  committed  to  its  discretion,  the  word  "  costs  "  will  not  be  ex- 
tended by  construction  to  include  attorney's  fees.  (Estate  of  Olmstead, 
120  Cal.  447,  52  Pac.  804.) 

It  is  a  general  principle  that  a  trust  estate  must  bear  the  expenses  of 
its  administration.  It  is  also  established  by  sufficient  authority,  that 
where  one  of  many  parties,  having  a  common  interest  in  a  trust  fund,  at 
his  own  expense  takes  proper  proceedings  to  save  it  from  destruction 
and  to  restore  it  to  the  purposes  of  the  trust,  he  is  entitled  to  reimburse- 
ment, either  out  of  the  fund  itself  or  by  proportional  contribution  from 
those  who  accept  the  benefit  of  his  efforts.  (Kimball  v.  Bible  Society, 
65  N.  H.  139,  161;  23  Atl.  83,  85;  citing  Trustees  v.  Greenough,  105 
U.  S.  527,  532.) 

Where  one  of  the  several  distributees  of  an  estate  has  succeeded  in  a 
suit  to  surcharge  a  settlement  made  by  the  administrator,  and  the  cor- 
rection of  the  settlement  has  inured  to  the  benefit  of  all  the  distributees, 
he  is  entitled  to  have  his  attorneys'  fees  paid  out  of  the  estate.  But  the 
expenses  of  the  administrator  in  defending  such  a  suit,  having  been  in- 
curred in  endeavoring  to  protect  his  own  interest,  he  is  not  entitled  to 
have  them  paid  out  of  the  estate.     (Taylor  v.  Minor,  90  Ky.  544,   14 

5.  W.  544.) 

In  equity  upon  a  simple  question  of  account  —  a  charge  of  devastavit  — 
there  is  no  more  propriety  in  charging  the  plaintiffs  with  the  counsel  fees 
of  the  defendant  executor  than  in  any  other  suit  in  which  the  plaintiff 
fails.  It  is  bad  policy  to  put  such  an  hindrance  in  the  way  of  heirs  or 
legatees  seeking  their  rights,  that  they  shall  pay  for  counsel  to  aid  the 
executor  in  resisting  their  charge  of  a  devastavit.  (Moses  v.  Moses,  50 
Ga.  9,  33.) 

Where  a  suit  in  equity  having  for  its  object  the  removal  of  an  exec- 
utor on  ground  of  his  insolvency,  is  founded  on  principles  of  preventive 
policy  and  to  stay  future  waste  and  conversion,  the  chancellor  may  refuse 
to  charge  the  defendant  with  plaintiff's  costs  of  the  suit,  but  will  direct  the 
plaintiff's  costs  to  be  paid  out  of  the  assets.  (Elmendorf  v.  Lansing,  4 
Johns.  Ch.  562.) 

One  jointly  interested  with  others  in  a  common  fund  and  who  in  good 
faith  maintains  the  necessary  litigation  to  save  it  from  waste  and  de- 
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struction  and  secure  its  proper  application,  is  entitled  in  equity  to  reim- 
bursement of  his  costs  as  between  solicitor  and  client,  either  out  of  the 
fund  itself  or  by  proportional  contribution  from  those  who  receive  the 
benefits  of  the  litigation.  (Weed's  Estate,  163  Pa.  St.  600,  30  Atl.  272, 
quoting  Trustee  v.  Greenough,  105  U.  S.  527.  And  see  Woodruff  v.  N.  Y., 
L.  E.  &  W.  R.  Co.,  129  N.  Y.  27,  29  N.  E.  251 ;  Davis  v.  Bay  State  League, 
158  Mass.  434,  33  N.  E.  591 ;  Harrison  v.  Perea,  168  U.  S.  311,  18  Sup.  Ct. 
Rep.  129.) 

Whilst  as  between  party  and  party  in  a  cause,  a  statutory  fee  bill  fixes 
the  amount  of  costs  to  be  recovered,  as  between  attorney  or  solicitor  and 
client  a  different  rule  obtains.  The  claim  of  the  attorney  or  solicitor  in 
the  latter  case,  even  in  England,  extends  to  all  proper  disbursements  made 
in  the  litigation,  and  to  the  customary  and  usual  fees  for  the  services 
rendered.     (In  re  Paschal,  10  Wall.  483,  493.) 

It  may  be  stated,  as  a  general  rule  of  law,  and  one  always  applied  in 
equity,  unless  restrained  by  some  statutory  provision,  that  an  adminis- 
trator or  executor,  having  acted  in  good  faith  and  with  ordinary  pru- 
dence, is  entitled  to  be  credited  in  his  administration  account  for  all  costs 
he  may  have  been  compelled  to  pay  in  litigation  affecting  the  estate  in  his 
charge.     (2  Woerner  Administration,  1149,  §  517.) 

When  costs  under  a  statute  may  be,  in  the  discretion  of  the  court,  made 
payable  out  of  the  estate  to  either  or  both  parties  upon  a  will  contest, 
the  word  "  costs  "  means  taxable  costs  and  does  not  include  actual  expenses 
incurred  by  an  executor.  (Brilliant  v.  Wayne  Circuit  Judges,  no  Mich. 
68,  67  N.  W.  noi.  And  see  Cheever  v.  North,  106  Mich.  390,  64  N.  W. 
455-)  Nor  attorneys'  fees.  (Estate  of  Olmstead,  120  Cal.  447,  52  Pac. 
804.    And  see  Brown  v.  Corey,  134  Mass.  249.) 

There  can  be  no  reasonable  doubt  but  that  the  general  rule  is  that 
trustees  and  others  acting  in  a  fiduciary  capacity  are  entitled  to  reason- 
able allowances  for  costs  and  expenses  incurred  in  the  course  of  the  per- 
formance of  their  duties,  out  of  the  fund  or  estate  secured  or  protected 
by  their  efforts.  (Woodruff  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  129  N.  Y.  27, 
29  N.  E.  251.) 

Costs  as  between  solicitor  and  client  include  all  reasonable  expenses 
and  counsel  fees,  and  are  not  like  costs  as  between  party  and  party,  con- 
fined to  the  taxable  costs  allowed  by  the  fee  bill.  (Trustees  v.  Greenough, 
105  U.  S.  527,  533.)  The  distinction  is  pointed  out  in  the  case  of  In  re 
Paschal    (10  Wall.  483,  493)- 

In  a  will  contest,  after  probate,  all  the  parties  interested  being  before  the 
court,  they,  and  not  the  estate,  should  bear  the  expenses  of  the  litigation. 
A  successful  party  is  entitled  under  the  statutes  to  his  taxable  costs  and 
there  is  no  reason  for  a  different  rule  in  these  cases.  (Estate  of  Soulard, 
141  Mo.  642,  670,  43  S.  W.  617.) 

Upon  affirmance  of  a  decree  directing  an  administrator  to  pay  over  to 
the  complainant  a  fund  held  in  trust  by  his  intestate  during  his  lifetime, 
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the  costs  of  the  litigation  should  not  be  paid  out  of  the  trust  fund,  but 
must  be  paid  by  the  administrator,  in  due  course  of  administration. 
(Haines  v.  Hay,  169  111.  93,  48  N.  E.  218.) 

Where,  upon  petition  for  probate  of  a  will,  its  validity  is  not  questioned 
but  probate  is  resisted  on  other  grounds  and  is  granted,  the  costs  and  ex- 
penses of  the  litigation  will  not  be  charged  upon  the  testator's  estate. 
(Burr  v.  Burr,  53  N.  J.  Eq.  627,  33  Atl.  796.)  In  New  Jersey  a  statute 
provides  that  when  reasonable  cause  shall  appear,  costs  may  be  imposed 
upon  the  estate.    (Id.  629.) 

Courts  are  not  vested  with  a  discretion  to  award  costs  or  attorney's 
fees  to  an  unsuccessful  contestant  of  a  will  simply  and  solely  because  of 
the  fact  that  he  undertakes  the  contest  in  good  faith  and  at  the  time  he 
did  so  there  existed  probable  cause  for  the  contest.  (Wallace  v.  Sheldon, 
56Nebr.  55,  76N.  W.418.) 

The  established  rule  is,  where  the  contestant  of  a  will  has  acted  in 
good  faith  in  taking  an  appeal  to  this  (Wisconsin  Supreme  Court)  court, 
and  the  questions  of  law  or  fact  involved  are  worthy  of  consideration,  to 
order  the  costs  taxed  against  such  contestant  paid  out  of  the  estate. 
(Jones  v.  Roberts,  96  Wis.  427,  70  N.  W.  685,  71  N.  W.  883.) 

It  is  the  established  doctrine  that  for  services  rendered  by  an  attorney 
to  an  executor  or  administrator  in  the  settlement  of  an  estate,  no  claim 
arises  in  favor  of  the  attorney  against  the  estate.  The  executor  or  ad- 
ministrator is  personally  liable  therefor.  (Barker  v.  Kunkel,  10  111.  App. 
407;  Thomas  v.  Moore,  52  Ohio  St.  200,  39  N.  E.  803.) 

Defendants  in  a  will  contest,  who  undertake  to  sustain  the  will  and  are 
unsuccessful,  are  liable  to  pay  costs  in  equity  as  well  as  any  other  unsuc- 
cessful defendant.     (Moyer  v.  Swygart,  125  111.  262,  276,  17  N.  E.  450.) 

In  Pennsylvania  the  right  of  an  executor  to  costs  in  an  issue  devisavit 
vel  non,  even  when  successful,  depends  on  the  question  whether  the  liti- 
gation is  for  the  benefit  of  those  entitled  to  the  estate.  (Sheetz's  Appeal, 
100  Pa.  St.  197.) 

An  executor  suing  in  chancery  in  good  faith  for  equitable  relief  on  ac- 
count of  a  debt  will  not  be  charged  personally  with  costs,  and  same  may 
be  refused  as  against  the  estate.     (McCammon  v.  Worrall,  11  Paige,  99.) 

On  bill  by  trustees,  costs  or  attorney's  fees  of  rival  claimants  should  not 
be  paid  out  of  estate,  but  by  parties  in  interest  (Grinball  v.  Cruse,  70 
Ala.  534.) 

Trustee  entitled  to  costs  in  cases  of  disputes  relative  to  the  trust  estate. 
(Raybold  v.  Raybold,  20  Pa.  St.  308.) 

When  costs  are  fixed  by  statute  there  is  no  discretion  in  the  court  to  alter 
the  amount  of  any  item  from  the  statutory  rate.  (Robertson  v.  Rochester 
Folding  Box  Co.,  68  App.  Div.  528,  530,  73  N.  Y.  Supp.  898.) 

(b)  On  petition  for  probate  or  prior  to  letters.—  It  being  the  duty  of  a 
nominated  executor  to  offer  a  will  for  probate  and  in  good  faith  to  exhaust 
all  legal  or  equitable  remedies  to  that  end,  and  there  being  no  statute 
making  provision  for  cost,  it  is  reasonable  and  proper  that  he  should  be 
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compensated  out  of  the  estate  for  the  discharge  of  his  duty.  In  addition 
to  taxable  costs  he  may  be  entitled  to  such  incidental  expenses  as  counsel 
fees,  and  whatever  other  sums  he  has  expended  in  the  effort  to  obtain 
probate.  (Phillips  v.  Phillips,  81  Ky.  328;  Henderson  v.  Simmons,  33  Ala. 
201;  Estate  of  Soulard,  141  Mo.  642,  43  S.  W.  617;  Taylor  v.  Minor,  90 
Ky.  544,  14  S.  W.  544.    And  see  Royer's  Appeal,  13  Pa.  St  569.) 

A  nominated  executor,  who  acts  in  good  faith,  is  entitled,  in  equity,  to 
have  the  costs  and  reasonable  attorney  fees  incurred  by  him  in  an  unsuc- 
cessful effort  to  have  the  will  probated  paid  out  of  the  assets  of  the  estate, 
although  he  was  a  legatee  and  the  only  person  interested  in  sustaining  the 
will.     (Lassiter  v.  Travis,  98  Tenn.  330,  39  S.  W.  226.) 

Attorneys'  fees  cannot  be  allowed  in  contest  proceedings  to  unsuccess- 
ful proponents  of  a  will.  If  such  proponents  are  entitled  to  reimburse- 
ment, it  must  be  had  in  the  course  of  administration,  and  after  adminis- 
tration granted.     (Clark  v.  Turner,  50  Nebr.  290,  69  N.  W.  843.) 

It  is  the  duty  of  an  executor  to  probate  the  will  of  his  testator,  and  he 
should  not  be  held  personally  liable  for  costs  when  probate  refused  in  the 
absence  of  a  showing  of  bad  faith  or  the  like.  (Meeker  v.  Meeker,  74 
Iowa,  352,  37  N.  W.  773;  Mathis  v.  Pitman,  32  Nebr.  191,  194,  49  N.  W. 
182.) 

For  burdens  voluntarily  assumed  by  an  administrator  on  behalf  of  the 
estate,  before  his  appointment  and  while  under  no  duty  to  act  or  protect 
it,  he  can  have  no  compensation.     (Matter  of  Allen,  89  111.  474.) 

(c)  In  actions  by  or  against  the  executor  or  administrator. — An  action 
by  an  executor  upon  a  claim  due  the  estate,  arising  out  of  the  act  or  con- 
tract of  the  testator,  must  be  brought  by  the  executor  as  such;  he  is  not 
chargeable  individually  with  costs,  unless  mismanagement  or  bad  faith 
is  shown,  and  this  rule  is  not  changed  by  the  fact  that  the  executor  is 
beneficially  interested  in  the  estate  as  a  residuary  legatee.  (Hone  v.  De 
Peyster,  106  N.  Y.  645,  13  N.  E.  778.) 

(This  decision  was  founded  on  construction  of  provisions  of  a  statute 
—  Code  of  Civil  Procedure.  And  see  to  same  effect,  under  similar  statute, 
Sugg  v.  Bernard,  122  N.  C.  155,  29  S.  E.  221.) 

The  general  rule  is  that  if  the  executor  sue  as  such  when  he  might  have 
sued  in  his  own  name,  if  he  fail,  he  shall  pay  costs;  otherwise  if  he  nec- 
essarily sue  as  executor.  This  depends  on  the  inquiry  whether  the  cause 
of  action  accrued  wholly  after  the  testator's  death,  or  wholly  or  partially 
before.  If  wholly  after,  the  executor  pays  costs  on  his  failure.  (Ketchum 
v.  Ketchum,  4  Cow.  87.  And  see  Van  Orden  v.  Reynolds,  18  Wend.  635.) 
But  this  rule  may  be  affected  or  modified  by  statute.  (Knox  v.  Bigelow, 
15  Wis.  415;  Ladd  v.  Anderson,  58  Wis.  591,  17  N.  W.  320;  Matson  v. 
Abbey,  141  N.  Y.  179,  36  N.  E.  11;  McGovern  v.  McGovern,  50  N.  Y. 
Super.  390,  393) 

Where  an  action  is  brought  in  the  name  of  an  administrator  claiming  to 
recover  as  such  upon  a  cause  of  action  that  arose  after  the  death  of  the 
Vol.  VIII  — 9 
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decedent,  though  concerning  the  property  of  the  decedent,  it  is  a  cause  of 
action  in  favor  of  the  plaintiff  individually,  and  he  is  liable  for  the  costs 
if  he  is  defeated  in  the  action.  (Mullen  v.  Guinn,  88  Hun,  128,  34  N.  Y. 
Supp.  625.) 

When  a  statute  does  not  direct  a  special  judgment  or  exempts  an  execu- 
tor or  administrator  who  has  failed  to  maintain  his  suit,  from  liability,  a 
judgment  for  costs  is  against  him  personally.  (Lynch  v.  Webster,  17  R. 
I-  513,  23  Atl.  27;  Hardy  v.  Call,  16  Mass.  530.) 

But  may  be  allowed  upon  an  accounting.  (Id.  And  see  Mackey  v.  Bal- 
lou,  112  Ind.  198,  203,  13  N.  E.  715;  Collins  v.  Hoxie,  9  Paige,  81,  86; 
Anderson  v.  Piercy,  20  W.  Va.  282 ;  Bartlett  v.  Fitz,  59  N.  H.  502 ;  Moore 
v.  Randolph,  70  Ala.  575;  Polhemus  v.  Middleton,  37  N.  J.  Eq.  240.) 

It  is  the  duty  of  an  executor  to  proceed  to  collect  the  assets  of  the  es- 
tate by  legal  means  if  necessary.  If  he  is  defeated  in  the  action,  he  can- 
not be  held  personally  liable  for  the  costs,  unless,  he,  in  bad  faith,  makes 
them  unnecessarily.     (Meeker  v.  Meeker,  74  Iowa,  352,  359,  37  N.  W.  773.) 

An  administrator  is  individually  liable  for  costs,  where  he  sues  as  an  ad- 
ministrator, upon  a  demand  which  arose  after  the  death  of  his  intestate, 
and  upon  which  he  might  have  sued  in  his  own  right.  (Keniston  v.  Little, 
30  N.  H.  318.) 

An  administrator  who  sues  under  a  statute  for  death  of  the  intestate  by 
wrongful  act  of  defendant,  upon  failure  of  such  action  is  not  liable  for 
defendant's  costs.     (Kinney  v.  Central  R.  Co.,  34  N.  J.  L.  273.) 

An  administrator  who  sues  on  a  cause  of  action  on  a  note  given  to  his 
testator  is  not  personally  liable  for  defendant's  costs.     (Hunter  v.  Bilyen, 

39  HI.  367.) 

The  judgment  for  such  costs  should  be  against  him  in  his  representative 
capacity,  to  be  satisfied  out  of  the  assets  of  the  estate.  (Ross  v.  Alleman, 
60  Mo.  269.    And  see  Folsom  v.  Blaisdell,  38  N.  H.  100.) 

When  an  executor  or  administrator  may  sue  on  a  cause  of  action  in  his 
individual  capacity,  if  he  fails  therein  he  is  liable  individually  for  costs, 
though  he  sues  in  his  representative  capacity.  (Buckland  v.  Gallup,  105 
N.  Y.  453,  11  N.  E.  843.) 

When  administrator  prosecutes  claim  of  estate  in  good  faith  and  fails, 
not  personally  liable  for  defendant's  costs.  (Callender  v.  Keystone  Ins. 
Co.,  23  Pa.  St.  471) 

There  is  no  authority  for  charging  an  administrator  with  any  costs,  ex- 
cept such  as  he  wrongfully  makes.  (Heath's  Estate,  58  Iowa,  36,  11  N. 
W.  723.) 

(d)  In  suits  for  construction  of  wills.— It  is  a  general  rule  that  when 
the  testator  has  expressed  his  intention  so  ambiguously  as  to  create  a  diffi- 
culty, which  makes  it  necessary  to  go  into  Court  of  Chancery  to  get  a  con- 
struction of  the  will  and  to  remove  the  difficulty,  the  costs  of  the  litigation 
must  be  borne  by  the  estate,  and  the  general  residue  is  the  primary  fund 
for  the  payment  of  such  costs.  The  amount  to  be  allowed  is  so  far  dis- 
cretionary with  the  chancellor  that,  in  the  absence  of  proof  of  abuse  of  that 
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discretion,  an  appellate  court  will  not  interfere.  (Ingraham  v.  Ingraham, 
169  111.  432,  48  N.  E.  561,  49  id.  320.) 

But  such  allowance  should  not  be  made  when  the  facts  disclose  a  friv- 
olous and  unnecessary  case.     (Moore  v.  Alden,  80  Me.  301,  14  Atl.  199.) 

The  power  of  a  court  of  equity  in  a  suit  for  construction  of  a  will, 
brought  by  an  executor  trustee,  does  not  extend  to  allowing  a  defendant 
more  than  the  taxable  costs  under  a  statute.  There  can  be  no  allowance 
for  counsel  fees  and  disbursements  not  covered  by  the  statutory  allow- 
ance for  costs.     (Rose  v.  Rose  Association,  28  N.  Y.  184.) 

In  this  case  the  Court  of  Appeals  says :  "  Whatever  may  have  been  the 
practice  of  the  English  chancery,  as  to  allowing  trustee's  costs  to  parties 
to  actions  for  the  construction  of  wills  or  relating  to  charities,  other  than 
trustees,  or  others  suing  or  defending  in  autre  droit,  it  was  not  the  rule 
in  this  State  (New  York),  such  parties  being  allowed  their  taxable  costs 
and  no  more.  The  Code  has  not  enlarged  the  rules  relating  to  costs  in 
such  cases,  if  it  has  not  restricted  them." 

Wherever  it  is  rendered  necessary  or  proper  for  determining  the  rights 
of  the  parties  that  the  opinion  of  the  court  should  be  taken  as  the  proper 
construction  of  a  will,  and  the  necessity  for  such  resort  has  been  occa- 
sioned by  the  doubtful  or  ambiguous  terms  employed  by  the  testator,  it  is 
proper  to  award  the  cost  against  the  residuary  fund  of  the  estate.  (Bu- 
chanan v.  Lloyd,  64  Md.  306,  1  Atl.  845,  6  id.  171.  And  see  Appeal  of  Fi- 
delity Ins.  Co.,  99  Pa.  St.  443.) 

But  this  is  not  an  invariable  rule  in  equity,  and  executors  may  be 
refused  costs  out  of  the  estate,  as  for  instance  when  their  delay  has 
amounted  to  neglect  of  duty,  and  where  they  take  an  unnecessary  appeal. 
(Beatty  v.  Trustees,  39  N.  J.  Eq.  452.) 

In  a  suit  for  construction  of  a  will  brought  by  executors  as  trustees,  the 
court  has  power  to  make  allowances  to  the  trustees  for  all  expenses  nec- 
essarily incurred  in  the  faithful  performance  of  their  duties,  including 
counsel  fees,  and  the  power  to  do  this  is  independent  of  the  statutory  pro- 
visions relating  to  costs.  (Wetmore  v.  Parker,  52  N.  Y.  450,  466,  citing 
and  following  Downing  v.  Marshall,  37  id.  380.) 

Where  it  is  proper  for  an  executor  to  file  a  bill  in  equity  for  construction 
of  the  will  and  to  ask  the  direction  of  the  court,  and  the  difficulty  grows 
out  of  want  of  definite  directions  in  the  will,  and  if  factitious  or  unneces- 
sary opposition  is  made,  or  costs  occasioned  by  any  defendant,  the  chan- 
cellor may  direct  the  costs  and  proper  counsel  fees  for  both  parties  to  be 
paid  out  of  the  estate.     (Jacobus  v.  Jacobus,  20  N.  J.  Eq.  49.) 

In  Charter  v.  Charter  (L.  R.,  7  H.  L.  364,  382),  where  by  a  divided  court 
a  judgment  recalling  probate  of  a  will  was  affirmed,  the  costs  of  both 
parties  were  directed  to  be  paid  out  of  the  estate  because  the  case  was  one 
of  great  difficulty,  which  was  caused  by  the  testator  himself.  And  so  in  a 
suit  for  construction  of  a  will,  where  the  difficulty  was  created  by  act  of 
the  testator,  the  costs  of  all  parties  may  be  directed  to  be  paid  out  of  the 
estate.     (Morse  v.  Stearns,  131  Mass.  389.) 
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While  it  may  be  proper,  in  a  suit  for  construction  of  a  will,  made  neces- 
sary through  the  act  or  neglect  of  the  testator,  to  award  costs  to  all  parties 
out  of  the  estate  in  the  first  instance,  a  court  of  appeal  will  not  encourage 
unnecessary  appeals,  and  if  taken  and  judgment  affirmed  it  may  impose 
costs  on  the  appellant  only,  or  refuse  costs  to  both  parties.  (McLean  v. 
Freeman,  70  N.  Y.  81.) 

When  a  suit  by  the  widow  as  executrix  in  equity,  for  construction  of  the 
will,  is  substantially  by  the  defendant's  answer  an  action  against  the  widow 
to  recover  specific  legacies,  and  the  claims  are  hostile  and  each  represented 
by  an  attorney,  such  attorneys  must  be  paid  by  those  employing  them ;  it  is 
improper  to  direct  their  fees  or  costs  to  be  paid  out  of  the  estate.  (Urey 
v.  Urey,  86  Ky.  354,  5  S.  W.  859) 

WThen  suit  necessary  to  obtain  construction  of  a  will  by  a  court  of  equity 
the  costs  ought  to  be  paid  by  the  estate,  as  all  the  parties  are  equally  in- 
terested in  securing  an  interpretation  of  the  will ;  and  this  result  is  secured 
by  directing  their  payment  by  the  executor,  credited  to  him  in  his  account. 
(Howard  v.  Smith,  78  Iowa,  73,  42  N.  W.  585.  And  see  Thomas  v.  Safe 
Deposit  Co.,  73  Md.  451,  21  Atl.  367,  23  id.  3.) 

In  a  suit  in  equity  for  construction  of  a  will,  the  determination  of  the 
proper  allowances  to  be  made  is  a  judicial  act  incident  to  the  final  adjudi- 
cation of  the  cause.  It  cannot,  like  the  taxation  of  ordinary  costs,  the 
items  and  amounts  of  which  are  definitely  fixed  by  statute,  be  delegated  to 
the  clerk,  or  left  to  the  agreement  of  the  parties.  (Horton  v.  Upham,  72 
Conn.  29.) 

In  an  equity  suit  brought  by  an  executor  for  the  construction  of  a  will 
on  which  depends  the  right  to  property  in  dispute  between  a  legatee  and  an 
heir,  the  claimant  who  does  not  prevail,  is  not  entitled  to  the  payment  of 
his  taxable  costs  or  counsel  fees  out  of  any  part  of  the  estate.  (Kimball 
v.  Bible  Society,  65  N.  H.  139,  23  Atl.  83-85) 

In  a  contest  as  to  validity  of  a  will  the  allowance  of  counsel  fees  over 
and  above  what  is  allowed  by  statute  is  without  authority  of  law ;  and  any 
stipulation  to  that  effect  must  include  all  parties  or  all  beneficially  inter- 
ested in  the  estate  to  make  it  binding.     (Fox  v.  Martin,  108  Wis.  99.) 

A  court  of  chancery  has  power  independent  of  a  statute  to  award  costs 
in  a  suit  for  construction  of  a  will.  Statutory  provisions  held  to  be  merely 
declaratory  of  existing  rules  of  chancery  practice.  (Security  Co.  v.  Pratt, 
65  Conn.  161,  32  Atl.  396.) 

In  a  suit  for  construction  of  a  will  it  is  proper  that  the  executor  should 
be  reimbursed  out  of  the  estate  for  his  costs  and  expenses,  but  where  there 
is  no  ambiguity  in  the  will,  either  patent  or  latent,  an  unsuccessful  claim- 
ant should  bear  his  own  costs.     (Merrill  v.  Hay  den,  86  Me.  133,  29  Atl. 

949.) 

Upon  bill  for  construction  trustee  entitled  to  counsel  fees  and  neces- 
sary expenses.     (Grimball  v.  Cruse,  70  Ala.  534.) 

In  equity,  in  suit  for  construction  of  a  will,  the  costs  and  solicitor's  fees 
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arc  discretionary  with  the  chancellor.  (Lombard  v.  Wilbeck,  173  111.  396, 
51  N.  E.  61.) 

When  suit  for  construction  of  a  will  is  not  brought  in  good  faith  by  a 
legatee,  his  attorneys  are  not  entitled  to  be  paid  out  of  the  estate. 
(Thornton  v.  Sea  [Tex.  Civ.  App.l,  55  S.  W.  798.) 

In  an  action  in  equity  for  the  construction  of  a  will,  where  the  costs  are 
in  the  discretion  of  the  court  below,  the  exercise  of  such  discretion  will 
not  be  interfered  with  on  appeal.     (Lefevre  v.  Lefevre,  59  N.  Y.  434.) 

(e)  In  Probate  Courts.—  The  practice  in  equity  as  to  allowance  of  costs, 
has  no  application  to  contested  probate  cases  in  Probate  Courts.  The 
word  "  costs "  where  the  Probate  Court  has  discretionary  power  means 
taxable  costs,  and  does  not  include  counsel  fees  and  other  expenses;  the 
power  of  a  Probate  Court  to  award  such  costs  does  not  exist  independently 
of  statute.     (Brown  v.  Corey,  134  Mass.  249.) 

Until  a  will  has  been  admitted  to  probate,  or  probate  has  been  denied, 
and  in  absence  of  statutory  provision,  a  Probate  Court  has  no  power  to  ap- 
propriate the  funds  of  the  estate  to  aid  either  proponent  or  contestant. 
(Henry  v.  Superior  Court,  93  Cal.  569,  29  Pac.  230.) 

In  this  case  the  court  held  that  an  order  directing  a  special  administrator 
to  pay  out  of  the  estate  counsel  fees  and  other  expenses  incurred  in  prov- 
ing the  will  was  void.  But  in  New  York  in  Stokes  v.  Dale  (1  Dem.  2C0), 
under  a  statutory  provision  permitting  the  surrogate  to  authorize  a  tem- 
porary administrator  "  to  pay  any  expense  of  the  administration,"  the  sur- 
rogate made  an  order  permitting  the  administrator  to  withdraw  from  de- 
posits of  the  estate  a  certain  sum,  and  afforded  him  an  opportunity  to  pay 
counsel  a  reasonable  amount  in  his  discretion,  subject  to  allowance  on 
accounting. 

Where  a  part  of  the  heirs  and  distributees  of  an  estate  employ  an  at- 
torney to  contest  the  settlement  of  the  executor,  a  Probate  Court  has  no 
power  to  direct  the  payment  of  the  attorney's  fee,  by  the  executor,  out 
of  the  residuary  fund  of  the  estate;  if  it  be  a  proper  case  for  contribu- 
tion, by  all  interested  in  the  estate,  the  remedy  is  in  chancery  only. 
(McPaxton  v.  Dickson,  15  Ark.  97.) 

Surrogate  or  Probate  Courts  are  limited  by  statute  in  awarding  costs, 
and  in  absence  of  statutory  provision  have  no  authority  to  make  an  arbi- 
trary allowance  to  counsel  in  lieu  thereof.  When  allowed,  it  means  tax- 
able costs  as  imposed  by  statute.     (Devin  v.  Patchin,  26  N.  Y.  441.) 

There  is  a  material  distinction  between  the  statutory  authority  of  a 
Probate  Court  to  impose  costs  upon  an  estate,  and  the  powers  of  a  court 
of  equity  in  a  suit  over  which  it  has  jurisdiction.  (Dalrymple  v.  Gamble, 
68  Md.  156,  162,  11  Atl.  718;  68  Md.  523,  13  Atl.  156.) 

A  surrogate  or  Probate  Court  can  only  award  taxable  costs  to  liti- 
gants. It  is  error  to  allow  a  sum  in  gross  as  counsel  fee.  (Reed  v. 
Reed,  52  N.  Y.  651.) 

A  surrogate  has  no  authority  to  allow  counsel  fees  against  an  executor 
or  administrator;  and  the  claim  being  against  an  executor  individually, 
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the  estate  cannot  be  made  liable,  except  within  the  statutory  limit,  and 
as  prescribed  by  statute.     (Seaman  v.  Whitehead,  78  N.  Y.  306,  309.) 

A  statutory  authority  in  a  Probate  Court  to  impose  costs  upon  an  estate 
should  be  reasonably,  if  not  strictly,  construed.  (Matter  of  Harriot,  145 
N.  Y.  540,  40  N.  E.  246;  Canfield  v.  Bostwick,  21  Conn.  550;  Dalrymple  v. 
Gamble,  68  Md.  156,  523,  11  Atl.  718,  13  id.  156.) 

The  discretion  of  a  probate  judge,  under  a  power  conferred  by  statute 
to  award  costs,  must  be  exercised  in  the  proceedings  in  which  such  costs 
were  incurred.     (Peabody  v.  Mattocks,  88  Me.  164.) 

Probate  Court  derives  its  authority  to  award  costs  from  a  statute,  which 
will  not  be  extended  by  construction.  (Henry  v.  Superior  Court,  93  CaL 
S69.) 

When  a  Probate  Court  has  by  statute  discretionary  power  as  to  costs 
its  power  is  precisely  the  same  as  in  equity.  (Alvord  v.  Stone,  78  Me. 
296,  4  Atl.  697.  That  a  Probate  Court  is  limited  by  statute,  see  also  Bell 
v.  Funk,  75  Md.  368,  23  Atl.  958;  Hoes  v.  Halsey,  2  Dem.  577;  Matter  of 
Robinson,  40  App.  Div.  30,  57  N.  Y.  Supp.  523;  affd.,  160  N.  Y.  448,  452, 
55  N.  E,  4 ;  Noyes  v.  Children's  Aid  Society,  70  N.  Y.  481 ;  Matter  of 
Welling,  51  App.  Div.  355,  64  N.  Y.  Supp.  1025;  Alger  v.  Conger,  17 
Hun,  46.) 

(f)  As  affected  by  interest  or  misconduct  of  executor  or  administrator. — 
The  rule  that  an  executor  cannot  be  held  liable  individually  for  costs 
while  a  general  rule  is  not  an  inflexible  one,  but  may  in  any  particular 
case  be  departed  from,  if  the  peculiar  circumstances  of  the  case  warrant 
such  a  course,  as,  if  an  executor  act  in  bad  faith,  or  is  personally  interested 
in  the  result  of  the  contest  and  makes  a  defense  for  his  own  protection 
or  advantage,  or  other  like  reason.  The  general  rule  that  costs  in  chan- 
cery proceedings  may  be  adjudged  by  the  court  according  to  the  right 
and  equity  of  the  cause  is  applicable  to  the  contest  of  the  validity  of  a 
will.     (Shaw  v.  Camp,  56  111.  App.  23.) 

Where  an  executor  who  is  heir  of  the  estate,  with  other  heirs  or  dev- 
isees, procures  an  acceptance  by  the  widow  of  the  provisions  of  a  will, 
where  it  is  against  her  interest,  and  without  full  knowledge  by  her  of 
her  rights,  and  afterward  suit  is  brought  by  her  to  set  aside  such  election 
and  will  as  to  her,  the  costs  and  expenses  of  a  defense  to  such  action 
should  be  borne  by  the  executor,  devisees,  or  heirs,  and  should  not  be 
taken  out  of  the  estate  before  a  division  between  said  heirs  and  devisees 
and  the  widow.     (Sill  v.  Sill,  39  Kan.  189,  192,  17  Pac.  665.) 

Where  an  executor  fails  to  comply  with  a  decree  in  making  distribu- 
tion he  is  personally  chargeable  with  the  costs  of  further  litigation, 
made  necessary  by  his  neglect.  (Warner's  Estate,  130  Pa.  St.  359,  18 
Atl.  897.) 

In  this  case  the  court  says:  "All  that  was  necessary  for  his  guidance 
was  ruled  when  the  case  was  here  before.  The  executor,  however,  ap- 
pears not  to  have  been  satisfied  with  our  rulings,  and  to  have  taken  a 
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different  view  of  the  law.  We  have  nothing  to  say  in  regard  to  this, 
beyond  the  fact  that  we  cannot  permit  him  to  waste  the  money  of  the 
estate  in  seeking  to  establish  his  own  views  of  the  law.  If  he  desires  to 
indulge  in  litigation  as  a  luxury,  he  must  pay  for  it."     (Id.  365.) 

When  an  executor  or  administrator  attempts  to  secure  a  final  discharge 
without  accounting  for  all  the  assets  he  is  lawfully  chargeable  with,  and 
the  creditor  objecting  to  his  account  finds  it  necessary  to  prosecute  an 
appeal  to  procure  a  reversal  of  the  judgment  discharging  him,  such  exec- 
utor or  administrator  will  be  chargeable  personally  with  all  the  costs 
which  accrued  prior  to  the  time  case  is  brought  back  for  rehearing;  but 
if  the  executor  amends  his  account  to  accord  with  the  decision  on  appeal 
and  the  objectors  continue  their  opposition  to  his  discharge  they  will  be 
charged  with  all  subsequent  costs  accruing.  (Colton  v.  Field,  131  111. 
398,  22  N.  E.  545) 

Equity  has  not  adopted  the  rule  at  law,  that  when  a  plaintiff  sues  in 
a  representative  capacity,  and  fails,  no  costs  shall  be  awarded  against  him. 
But  when  the  suit  is  brought  in  bad  faith  by  the  complainant  he  will  be 
ordered  to  pay  the  costs  out  of  his  own  estate;  and  when  brought  upon 
an  instrument  obtained  by  the  decedent  by  a  breach  of  faith,  costs  will  be 
ordered  to  be  paid  out  of  the  estate  of  the  testator.  (Shepherd  v.  Mc- 
Cain, 18  N.  J.  Eq.  128.) 

Where  there  is  no  necessity  or  good  ground  for  invoking  the  jurisdic- 
tion of  a  court  of  equity,  or  suit  is  not  brought  in  good  faith  by  the  exec- 
utor, it  is  proper  to  charge  him  individually  with  costs  where  the  court 
has  that  discretionary  power,  (Garlock  v.  Vandervort,  128  N.  Y.  374, 
28  N.  E.  599.    And  see  Powell  v.  Murray,  10  Paige,  256.) 

A  widow  who  had  administered  upon,  but  had  by  an  antenuptial  con- 
tract relinquished  all  her  rights  to  any  portion  of  her  husband's  estate, 
cannot  charge  the  estate  with  counsel  fees,  costs,  and  expenses,  incurred 
and  paid  by  her,  in  an  unsuccessful  attempt  to  resist  probate  of  her  hus- 
band's will.     (Edelen  v.  Edelen,  11  Md.  422.) 

When  an  administrator  occupies  the  place  of  an  actor  against  the  es- 
tate, seeking  the  allowance  of  a  fraudulent  demand  in  his  own  behalf,  by 
asking  credit  therefor  upon  his  final  accounting,  and  the  heirs  prevail  in 
opposing  same,  costs  should  be  taxed  against  the  administrator  person- 
ally and  not  against  the  estate.     (Garr  v.  Harding,  45  Mo.  App.  618.) 

An  executor  is  not  always  bound  to  defend  his  testator's  will,  and  if  he 
undertakes  to  do  so,  it  must  be  as  the  agent  of  and  in  the  interest  of  those 
benefited  by  his  action.  Where  the  executor  is  himself  the  beneficiary 
under  the  will,  and  it  is  sustained  finally  after  a  contest,  while  the  usual 
taxable  costs  should  be  paid  out  of  the  estate,  he  should  not  be  allowed 
his  claims  for  counsel  fees,  stenographer's  bill,  and  personal  services. 
(Titlow's  Estate,  163  Pa.  St.  35,  29  Atl.  758.) 

Where  the  cestui  que  trust  calls  on  the  trustee  for  a  settlement  and  he 
refuses  to  or  cannot  make  a  full  and  fair  exhibit  of  his  trust  accounts  a 
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Court  of  Chancery  holds  him  accountable  for  costs  and  expenses  of  a 
litigation  occasioned  and  made  necessary  by  his  default  (Bimon  v.  Miller, 
27  Ga.  78.) 

Estate  will  not  be  burdened  with  costs  where  administrators  individually 
interested  only,  or  are  guilty  of  misconduct.  (Campan  v.  Campan,  25 
Mich.  127.) 

An  estate  cannot  be  charged  with  the  costs  of  litigation  begun  by  one 
whose  administration  of  the  estate  was  without  authority  and  void. 
(Lewis  v.  McCabe,  16  Mo.  App.  398.  And  see  Brownson  v.  Wallace,  4 
Blatchf.  465,  469.) 

An  executor  cannot  litigate  a  claim  of  one  legatee  against  another  at 
expense  of  estate.  (Estate  of  Marrey,  65  Cal.  287,  3  Pac.  896.  And 
see  Matter  of  Jessup,  80  Cal.  625,  22  Pac.  260.) 

An  executor  may  be  made  personally  liable  for  costs  in  equity  when  they 
are  the  consequence  of  his  own  misconduct.  (Aldridge  v.  McClelland, 
36  N.  J.  Eq.  288.)  And  so  in  a  Probate  Court  misconduct  of  an  adminis- 
trator, causing  expense,  is  considered  sufficient  cause  for  not  allowing  him 
such  expense.     (Robbins  v.  Wolcott,  27  Conn.  234.) 

Where  trustee  litigates  for  his  own  individual  interest  he  is  not  entitled 
to  costs.     (Raybold  v.  Raybold,  20  Pa.  St.  308.) 

Costs  caused  by  misconduct  of  the  executor  should  be  imposed  upon 
him  personally  and  not  upon  the  trust  fund.  (Matter  of  McCarters'  Es- 
tate, 94  N.  Y.  558.) 

Improper  conduct  of  an  executor  justifies  refusal  of  a  Probate  Court 
to  order  costs  paid  out  of  the  estate.  (Matter  of  McKinney,  112  Cal.  447, 
44  Pac  743.) 

Costs  caused  by  neglect  or  misconduct  of  executor  imposed  in  equity 
on  him.  (Titus  v.  Titus,  30  N.  J.  Eq.  95;  Waterman  v.  Alden,  144  III. 
90,  32  N.  E.  972.) 

Not  entitled  to  expenses  caused  by  his  own  misconduct.  (May  v. 
Green,  75  Ala.  162,  166.) 

(g)  Guardian  ad  litem. —  If  an  extra  allowance  is  made  to  a  guardian 
ad  litem  of  an  infant,  it  must  be  paid  out  of  their  share  of  the  fund  or 
subject-matter  or  surplus,  as  nothing  but  taxable  costs  can  be  charged 
upon  that  portion  of  the  fund  which  belongs  to  other  parties.  Where  the 
infant  has  no  interest  in  the  estate,  nor  in  the  money  proceeds,  the  utmost 
a  guardian  can  be  allowed  out  of  the  fund  is  his  taxable  costs.  (Doremus 
v.  Crosby,  66  Hun,  125,  128,  20  N.  Y.  Supp.  906;  Matter  of  Holden,  126 
N.  Y.  589,  27  N.  E.  1063.) 

As  an  infant  must  appear  in  and  defend  an  action  or  proceeding  against 
him  by  a  guardian,  it  is  necessary  that  the  guardian  should  be  paid  for 
his  services.  Therefore,  in  actions  in  equity,  even  where  the  infant  has 
no  valuable  interest  in  the  property  which  is  the  subject  of  the  litigation, 
the  guardian  is  allowed  his  compensation  out  of  the  fund  or  property  in 
court.  This  is  an  expense  that  the  plaintiff  or  other  parties  in  interest 
have  to  bear  the  same  as  other  expenses  of  the  litigation  on  account  of 
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the  misfortune  that  an  infant  has  either  a  real  or  apparent  interest  which 
is  necessary  to  cut  off.  But  it  is  the  settled  law  in  this  State,  supported 
by  a  number  of  authorities,  that  where  compensation  is  made  to  a  guardian 
ad  litem  out  of  the  general  fund,  and  not  from  the  estate  of  the  infant,  the 
compensation  is  limited  to  the  taxable  costs  in  the  suit.  (Matter  of  Rob- 
inson, 40  App.  Div.  30,  31,  57  N.  Y.  Supp.  523;  affd.,  160  N.  Y.  448,  452, 

55  N.  E.  4.) 

Upon  contest  of  a  will  in  equity  it  is  proper  for  the  court  to  make  a 
reasonable  allowance  for  the  services  of  a  guardian  ad  litem  to  be  paid 
out  of  the  estate.     (Wilbur  v.  Wilbur,  138  111.  446,  27  N.  E.  701.) 

A  surrogate  has  no  power  to  award  costs  to  a  guardian  ad  litem  in  any 
case,  other  than  as  specifically  authorized  by  statute.  (Matter  of  Bud- 
long,  100  N.  Y.  203,  3  N.  E.  334;  Matter  of  Ruppaner,  7  App.  Div.  11,  39 
N.  Y.  Supp.  763;  Matter  of  Robinson,  40  App.  Div.  30,  57  N.  Y.  Supp. 
523;  affd.f  160  N.  Y.  448,  452,  55  N.  E.  4) 

(h)  Fees  of  attorneys  or  counsel  as  distinct  from  costs.— Fees  of  coun- 
sel are  to  be  allowed  out  of  the  estate  to  the  executor  or  administrator, 
like  other  necessary  expenses  incurred  in  the  course  of  administration, 
and  it  is  erroneous  to  direct  payment  in  the  first  instance  out  of  the  es- 
tate to  the  attorneys.  (Matter  of  Levinson,  108  Cal.  450,  41  Pac.  483,  42 
id.  479.) 

An  attorney's  fees  for  services  rendered  to  an  executor  are  part  of  the 
expenses  of  administration,  and  the  attorney  has  no  claim  for  same  against 
a  subsequent  executor  appointed  in  place  of  the  former,  resigned.  (Fitz- 
simmons  v.  Safe  Deposit  Co.,  189  Pa.  'St.  514,  42  Atl.  41.  See  and  com- 
pare Henderson  v.  Simmons,  33  Ala.  291.) 

The  authority  of  a  surrogate  to  allow  credits  in  the  account  of  an  ex- 
ecutor for  sums  paid  as  counsel  fees  is  derived  from  a  statute,  and  upon 
objection  he  must  prove  the  necessity  and  value  of  such  services.  (St 
John  v.  McKee,  2  Dem.  236.  And  see  Munden  v.  Bailey,  70  Ala.  63,  70, 
where  it  seems  substantially  the  same  rule  was  applied  in  a  suit  in  equity. 
And  also  Kingsland  v.  Scudder,  36  N.  J.  Eq.  284.) 

Not  always  necessary  that  attorney  should  first  be  paid  by  executor  or 
trustee,  before  his  fees  can  be  allowed ;  as  for  instance  where  the  executor 
has  absconded  without  paying  him.  (Manderson's  Appeal,  113  Pa.  St.  631, 
6  Atl.  893.) 

And  an  attorney  may  have  relief  in  equity  against  the  estate,  when  the 
administrator  liable  to  him  is  insolvent.  (Pike  v.  Thomas,  65  Ark.  437, 
47  S.  W.  no.    And  see  Clapp  v.  Clapp,  44  Hun,  451.) 

Although  it  seems  that,  even  if  the  executor  is  insolvent,  it  must  be  also 
shown  that  he  is  not  in  debt  to  the  estate.  (Ex  parte  Chappell,  34  S.  C. 
99,  12  S.  E.  934) 

In  Matter  of  O'Brien  (145  N.  Y.  379,  384,  40  N.  E.  18),  the  Court  of 
Appeals  expressed  a  doubt  as  to  whether  the  surrogate's  power  to  make 
an  allowance  in  an  executor's  account  for  counsel  fees  depended  upon 
their  actual  payment. 
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If  sums  paid  as  counsel  fees  are  allowed  at  all  it  must  be  done  in  the 

judgment  or  decree  in  the  proceeding  in  which  they  were  incurred;  they 
cannot  be  allowed  in  a  subsequent  accounting.  (Peabody  v.  Mattocks, 
88  Me.  164,  33  Atl.  900.    And  see.  Matter  of  McEchron,  55  Mo.  App. 

147) 

Upon  an  accounting  an  executor  or  administrator  will  not  be  allowed 
credit  for  counsel  fees  paid  for  preparing  an  inventory  of  the  personal 
estate,  a  duty  which  he  and  the  appraisers  could  have  performed  them- 
selves.    (Pullman  v.  Willetts,  4  Dem.  536.) 

Moneys  expended  by  an  executor  in  defending  a  suit  to  contest  the 
validity  of  a  will,  in  behalf  of  the  personal  interests  of  the  devisees 
named  therein,  in  which  suit  the  will  is  set  aside,  are  not  proper  credits 
to  be  allowed  against  the  estate.  For  such  expenditures  the  executor  must 
look  to  such  devisees.  (Shaw  v.  Moderwell,  104  111.  64.)  The  test  of 
propriety  of  allowing  as  a  credit  amount  paid  by  an  administrator  for  coun- 
sel fees  is,  were  they  for  the  benefit  of  the  estate?  Same  may  be  appor- 
tioned according  to  circumstances.  (Price's  Estate,  81  Pa.  St  263,  272. 
And  see  Clement's  Appeal,  49  Conn.  519;  McCormick  v.  Skiles,  163  Pa.  St. 
595.  30  Atl.  195;  Manderson's  Appeal,  113  Pa.  St.  631,  6  Atl.  893;  Randolph 
v.  Scruggs,  190  U.  S.  533,  539) 

An  administrator  is  not  entitled  to  be  allowed  counsel  fees  for  defend- 
ing an  action  by  next  of  kin  to  compel  him  to  final  settlement,  when  he 
unreasonably,  willfully  and  dishonestly  delays  to  account  with  them. 
(Allen  v.  Royster,  107  N.  C.  278,  12  S.  E.  134.) 

And  so  when  the  complainant  is  justified  in  bringing  the  suit  (Lilly 
v.  Griffin,  71  Ga.  535.) 

In  a  Probate  Court  an  executor  will  not  be  allowed  in  his  account  for 
counsel  fees,  paid  in  unreasonably  resisting  an  application  for  revocation 
of  letters  testamentary.     (Matter  of  O'Brien,  145  N.  Y.  379,  40  N.  E.  18.) 

An  administrator  should  be  allowed  for  his  expenditures  in  a  lawsuit 
in  which  he  is  unsuccessful,  if  he  acted  in  good  faith  and  with  reasonable 
prudence,  and  this  depends  upon  the  facts  of  each  particular  case.  (Wil- 
son v.  Bates,  28  Vt  765.    And  see  Switzer  v.  Kee,  69  111.  App.  499.) 

Where  one  who  has  qualified  as  executor  is  brought  into  court  in  his 
official  capacity  to  defend  an  attack  upon  the  validity  of  the  will  which 
he  is  executing,  he  has  a  right  to  employ  counsel  to  defend  such  suit,  and 
the  services  of  such  counsel  are  properly  chargeable  to  the  estate.  (Suc- 
cession of  Heffner,  49  La.  Ann.  407,  21  So.  905;  Fenner  v.  McCann,  40 
La.  Ann.  600,  21  So.  768;  Succession  of  Beauregard,  49  La.  Ann.  1177,  22 
So.  348.) 

The  duty  of  an  executor  to  defend  the  will  is  imperative,  and  the  em- 
ployment of  counsel  is  indispensable  to  the  proper  discharge  of  such  duty, 
and  the  reasonable  fee  of  such  counsel  ought  to  be  regarded  as  a  proper 
charge  against  the  property  of  the  estate.  (Shaw  v.  Camp,  56  111. 
App.  23.) 

Upon  accounting,  credit  is  claimed  for  amount  of  attorney's  fees  paid; 
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if  objected  to,  reasonableness  and  propriety  of  same  must  be  established. 
(Smyley  v.  Reese,  53  Ala.  89.) 

An  executor  should  not  be  allowed  credit  for  sums  paid  for  attorney's 
fees,  unless  he  show  that  such  services  were  rendered  for  benefit  of  the 
estate.     (Brandon  v.  Hoggart,  32  Miss.  335.) 

Upon  objection  to  allowance  of  counsel  fees  paid  by  executor,  he  must 
show  necessity  and  value.  (Matter  of  Hosford,  27  App.  Div.  427,  433, 
50  N.  Y.  Supp.  550.) 

The  fact  that  an  executor  is  also  an  attorney,  and  as  such  renders  valu- 
able services  to  the  estate,  does  not  justify  a  Probate  Court  in  allowing 
him  any  more  than  the  statutory  commissions.  (Collier  v.  Munn,  41  N. 
Y.  143.  And  see  Hough  v.  Harvey,  71  111.  72;  Pollard  v.  Barkley,  117 
Ind.  40,  17  N.  E.  294.) 

But  a  court  of  equity,  in  a  meritorious  case,  will  make  a  reasonable 
allowance  for  his  services  in  the  settlement  of  estate.     (Id.) 

Above  rule  extends  to  case  of  partnership,  of  which  the  administrator, 
as  an  attorney,  is  a  member.     (Taylor  v.  Wright,  93  Ind.  121.) 

Though  the  fact  that  the  parties  were  partners  at  the  time  of  the  em- 
ployment, it  is  not  conclusive,  as  a  matter  of  law,  against  the  right  of  an 
attorney,  in  an  action  brought  by  him  individually  against  an  executor 
individually,  for  services  in  matter  of  the  estate  claimed  to  have  been  ren- 
dered on  employment  of  the  defendant,  outside  and  independent  of  the 
partnership.     (Parker  v.  Day,  155  N.  Y.  383,  49  N.  E.  1046.) 

For  an  allowance  in  an  account  of  an  administrator  for  costs  of  suit 
awarded  against  him,  it  is  essential  that  they  should  first  be  paid. 
(Thacher  v.  Dunham,  5  Gray,  26.    And  see  Bates  v.  Vary,  40  Ala.  421.) 

But  this  rule  is  not  invariable  in  a  court  of  equity,  which  will  grant 
appropriate  relief  when  the  administrator  has  died  before  payment.  (Pen- 
nie  v.  Roach,  94  Cal.  515,  29  Pac.  956,  30  id.  106.) 

(That  fees  of  attorney  or  counsel,  paid  by  an  executor  or  administrator, 
may  be  allowed  in  accounting,  see  also  Pearson  v.  Darrington,  ^2  Ala. 
227 ;  Henderson  v.  Simmons,  33  id.  291 ;  Broun  v.  Eggleston,  53  Conn. 
no,  117,  2  Atl.  321;  Reilly  v.  Porcher,  46  App.  Div.  290,  294,  61  N.  Y. 
Supp.  662 ;  Young  v.  Brush,  28  N.  Y.  667 ;  Reynolds  v.  Canal  Co.,  30  Ark. 
520;  Estate  of  Meeker,  45  Mo.  App.  186;  Steel  v.  Holladay,  20  Oreg.  462; 
Pinckard  v.  Pinckard,  24  Ala.  250;  Thomas  v.  Moore,  52  Ohio  St.  200, 
39  N.  E.  803;  Matter  of  Moore,  72  Cal.  335,  13  Pac.  880;  Wilson  v.  Bates, 
28  Vt.  765  And  see  note  "  Employment  of  Attorney  by  Executor  or 
Administrator,"  5  Prob.  Rep.  Annot.  354.) 

(i)  When  costs  discretionary  not  disturbed  on  appeal. —  When  a  Pro- 
bate Court  has  under  a  statute  discretionary  power  to  order  the  costs  of 
a  contest  of  a  will  before  probate,  to  be  paid  by  the  parties  or  out  of  the 
assets  of  the  estate,  its  refusal  to  order  them  paid  out  of  the  assets  of  the 
estate  will  not  be  disturbed  on  appeal,  there  being  no  abuse  of  discretion. 
XXfatter  of  McKinney,  112  Cal.  447,  44  Pac.  743.) 

When  the  Probate  Court,  upon  admitting  a  will  to  probate,  after  a  con- 
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test,  has  the  discretionary  power  to  award  costs  to  the  contestant,  and 
does  so,  its  determination  will  not  be  disturbed  on  appeal,  unless  evident 
error  appears.     (Matter  of  Pitman,  32  Nebr.  191,  49  N.  W.  182.) 

Where  the  surrogate  or  a  Probate  Court  has  discretionary  power  to 
award  costs  against  an  unsuccessful  proponent  of  a  will  in  favor  of  a 
contestant,  the  exercise  of  such  discretion  will  not  be  reviewed  on  appeal. 
(Collyer  v.  Collyer,  no  N.  Y.  481,  18  N.  E.  no.) 

Costs  in  equity  depend  upon  the  order  or  judgment  of  the  court,  and 
when  discretionary,  not  ordinarily  disturbed  on  appeal.  (Hascall  v.  King, 
54  App.  Div.  441,  66  N.  Y.  Supp.  n  12.) 

Discretion  of  a  court  of  equity  in  the  allowance  of  costs,  in  absence  of 
abuse,  not  interfered  with  on  appeal.  (Lombard  v.  Wilbeck,  173  111.  396, 
Si  N.  E.  61.) 

(And  that  discretion  of  the  court  in  matter  of  costs  when  it  has  the 
power,  will  not,  in  the  absence  of  abuse,  be  disturbed  on  appeal,  see 
also  Matter  of  O'Brien,  145  N.  Y.  379,  40  N.  E.  18 ;  Reynolds  v.  Canal  Co., 
30  Ark.  520;  Garlock  v.  Vandervort,  128  N.  Y.  374,  28  N.  E.  509;  Water- 
man v.  Alden,  144  111.  90,  107,  32  N.  E.  972 ;  Peabody  v.  Mattocks,  88  Me. 
164,  33  Atl.900;  Woodruff  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  129  N.  Y.  27,  29 
N.  E.  251;  Stuart  v.  Boulware,  133  U.  S.  78,  82,  10  Sup.  Ct.  Rep.  242; 
Downing  v.  Marshall,  37  N.  Y.  380.) 

( j )  May  be  apportioned. —  An  appeal  from  the  allowance  by  a  Probate 
Court  of  an  executor's  account  involved  two  questions  in  which  he  had  a 
personal  interest,  one  of  which  was  decided  in  his  favor  and  one  against 
him,  and  a  third  question  in  which  he  had  no  interest.  Upon  the  settle- 
ment of  his  final  account  he  charged  the  estate  for  the  entire  costs  or 
expenses,  and  it  was  held  that  same  should  be  apportioned  between  the 
executor  and  the  estate.     (Clement's  Appeal,  49  Conn.  519.) 

Where  services  of  counsel  are  to  a  large  extent  for  benefit  of  the  ex- 
ecutors personally,  a  Probate  Court,  having  discretionary  power,  may,  on 
an  accounting,  allow  a  part  of  their  compensation  out  of  the  estate,  with- 
out prejudice  to  right  to  recover  balance  against  the  executors  individu- 
ally. (Fox's  Appeal,  125  Pa.  St.  518.  And  that  there  may  be  apportion- 
ment, see  also  Grimball  v.  Cruse,  70  Ala.  534;  Waterman  v.  Alden,  144 
111.  90,  32  N.  E.  972.) 

(k)  Other  illustrative  cases.— An  attorney  employed  by  some  of  the 
creditors  of  an  insolvent  estate,  who  realize  by  his  services  a  fund  for 
distribution  among  all  the  creditors,  cannot  have  the  fund  or  estate 
charged  in  equity  with  his  fees  but  must  look  alone  to  those  who  em- 
ployed him  for  compensation.     (Rives  v.  Patty,  74  Miss.  381,  20  So.  862.) 

Where  there  was  probable  cause  for  contesting  the  probate  of  a  will, 
and  upon  appeal  the  judgment  admitting  the  will  to  probate  is  affirmed,  it 
is  proper  upon  such  affirmance  to  direct  that  costs  of  both  parties  (of  the 
appeal)  be  paid  from  the  estate.     (Clapp  v.  Fullerton,  34  N.  Y.  190.) 

But  the  costs  of  an  unsuccessful  contestant  in  the  court  below  cannot 
be  ordered  by  that  court  to  be  paid  out  of  the  estate.     (Matter  of  Wilson, 
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103  N.  Y.  374,  8  N.  E.  731,  citing  Matter  of  Budlong,  100  N.  Y.  203,  3  N. 
E.  334) 

When  the  services  of  counsel  in  sustaining  the  will  are  rendered  under 
an  agreement  with  a  devisee,  such  services  constitute  no  claim  against  the 
executor  or  the  estate,  and  the  remedy  of  counsel  is  against  the  party  with 
whom  such  agreement  was  made.     (Gorton  v.  Perkins,  63  Md.  589.) 

An  administrator  has  no  right  to  use  a  portion  of  the  estate  to  pay 
fees  to  counsel  employed  by  him  in  prosecuting  an  alleged  murderer  of 
the  deceased.  (Woodard  v.  Woodard,  36  S.  C.  118,  15  S.  E.  355.  And 
see  Alexander  v.  Alexander,  120  N.  C.  472,  27  S.  E.  121 ;  Lusk  v.  Ander- 
son, 1  Mete.  [Ky.]  426.) 

The  successful  contestant  of  a  will  is  not  entitled  to  have  the  extraor- 
dinary costs  of  the  contest  paid  out  of  the  estate  where  the  contest  was 
for  his  benefit  alone,  the  portions  of  the  other  heirs  being  diminished  by 
the  rejection  of  the  will.     (Taylor  v.  Minor,  90  Ky.  544,  14  S.  W.  544.) 

In  a  suit  to  set  aside  a  will,  after  probate,  upon  setting  same  aside,  the 
court  may  properly  direct  the  costs  to  be  paid  by  the  only  defendant  inter- 
ested, and  seeking  to  sustain  it  (Egbers  v.  Egbers,  177  111.  82,  52  N.  E. 
285.) 

Plaintiffs  failed  in  an  action,  brought  by  them  as  heirs  of  the  testator, 
to  have  certain  devises  decreed  void,  and  upon  appeal  it  was  held  error  to 
charge  the  trust  fund  with  the  costs  of  the  action.  (Crawford's  Heirs  v. 
Thomas,  21  Ky.  Law  Rep.  1100,  54  S.  W.  197.) 

Upon  affirming  a  judgment  of  the  Probate  Court,  refusing  probate  of 
the  will,  the  Wisconsin  Supreme  Court  directed  the  costs  of  the  litiga- 
tion to  be  paid  out  of  the  estate,  the  proponents  having  acted  in  good 
faith,  with  probable  cause.     (Matter  of  Downie's  Will,  42  Wis.  66.) 

In  suit  in  equity  by  an  executor  to  compel  the  production  of  a  will,  the 
defendants  must  pay  the  costs  of  the  suit.  (Beckett  v.  Zane,  41  N.  J.  Eq. 
412,  5  Atl.  638.) 

The  services  of  an  attorney,  rendered  at  instance  of  an  heir,  in  com- 
pelling an  executor  to  hasten  his  administration,  is  not  proper  charge 
against  the  estate.     (Matter  of  Stuttmeister,  75  Cal.  346,  17  Pac.  233.) 

Where  a  devisee  attempts  to  set  up  a  will,  which  is  rejected,  he  is  not 
entitled  to  have  the  expense  of  the  litigation  paid  out  of  the  estate. 
(Taylor  v.  Minor,  90  Ky.  544,  14  S.  W.  544.) 

The  estate  of  a  decedent  is  not  liable  to  an  attorney  for  services  ren- 
dered by  him  for  and  at  the  request  of  a  legatee  named  in  the  decedent's 
will  in  a  contest  thereof.     (Atkinson  v.  May,  57  Nebr.  137,  77  N.  W.  343.) 

In  Tennessee,  it  seems  that  the  assets  of  the  estate  may  be  made  respon- 
sible for  the  costs  of  a  will  contest,  after  probate  made  in  good  faith. 
(Crocker  v.  Balch,  i04Tcnn.6,  55  S.  W.  307.) 

Upon  a  will  contest  in  a  Probate  Court,  an  unsuccessful  contestant  was 
allowed  actual  taxable  costs.     (Cheever  v.  North,  106  Mich.  390,  64  N.  W. 

455) 
In  equity,  costs  are  discretionary,  and  may  be  awarded  against  an  ex- 
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ecutor  who  is-  defeated  in  a  will  contest  (Moyer  v.  Swygart,  125  111.  262, 
17  N.  E.  450.) 

Upon  a  will  contest  the  taxable  costs  of  both  the  parties  were  directed 
to  be  paid  out  of  the  estate.     (Will  of  Hopper,  102  Wis.  54,  78  N.  W.  183.) 

Discretionary  power  under  a  statute  to  order  costs  paid  out  of  the  es- 
tate.    (Mayo  v.  Jones,  78  N.  C.  406.) 

In  Mills  v.  Mills  (50  App.  Div.  221,  63  N.  Y.  Supp.  771),  it  was  held 
in  an  action  to  construe  a  will,  involving  title  to  real  property  devised  by 
the  will  in  violation  of  the  statute  against  perpetuities,  that  the  costs  of 
all  the  parties  to  the  action  could  not  properly  be  charged  by  the  judg- 
ment upon  the  property,  as  the  property  itself  does  not  constitute  a  fund 
in  court  which  is  to  be  disposed  of  by  the  judgment. 


In  re  Stuart's  Will. 

[Supreme  Court  of  Wisconsin,  Sept.  2$,  1902;  115  Wis.  294,  91  N.  W. 

688.1 

Wills  —  Life  Estate  —  Constitution. 

1.  Testator  gave  all  his  property,  real  and  personal,  to  his  wife,  to  sell 

and  dispose  of  as  she  should  see  fit,  "  or  to  retain  during  her  natural 
life  for  her  own  use,  subject,  after  her  decease,  to  the  following 
legacies."  Certain  legacies  were  then  made  of  the  income  from 
certain  stock,  and  a  life  estate  was  given  in  a  certain  lot,  with  a 
devise  over  in  fee.  A  residuary  clause  was  limited  to  take  effect 
"  after  the  decease  of  the  wife."  Held,  that,  in  accordance  with  the 
apparent  intention  of  testator,  the  wife  had  a  life  estate  in  all  the 
property,  and  the  other  devisees  could  not  take  in  possession  until 
her  death. 

2.  Where  a  will  gives  a  life  estate  in  testator's  property,  with  power  to 

sell,  and  subject  to  residuary  legacies  after  the  life  tenant's  decease, 
in  case  the  life  tenant  sells  and  disposes  of  any  of  the  estate  she  must 
preserve  the  proceeds  thereof,  or  what  she  gets  in  exchange  there- 
for, for  the  benefit  of  the  residuary  legatees. 

3.  On  appeal  by  a  legatee  from  a  judgment  construing  the  will,  the  costs 

in  the  Supreme  Court  are  payable  out  of  the  estate. 

Appeal  from  Circuit  Court,  Green  county;  B.  F.  Dunwiddie, 
Judge. 

In  the  matter  of  the  will  of  Joseph  W.  Stuart,  deceased. 
From  a  decree  construing  the  will,  Lydia  R.  Stuart,  a  legatee, 
appeals. 

Reversed. 
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It  appears  from  the  record  that  Joseph  W.  Stuart  died  at  Brod- 
head,  May  14,  1900,  leaving  a  last  will  and  testament,  executed 
June  29,  1892,  of  which  the  essential  parts  are  as  follows: 
"(1)  After  the  payment  of  my  just  debts  and  funeral  expenses, 
I  give  to  Mrs.  Lydia  R.  Stuart  all  my  estate,  both  real  and  per- 
sonal, to  sell  and  dispose  of  as  shall  to  her  seem  fit  and  proper, 
or  to  retain  during  her  natural  life  for  her  own  use,  subject,  after 
her  decease,  to  the  following  legacies :  (2)  To  Mary  W.  Mitchell, 
and  to  each  of  her  surviving  sons  and  daughters,  fifty  shares  of 
common  stock  of  the  Atlantic  Pacific  Railway  Tunnel  Company  of 
Colorado,  of  the  par  value  of  ten  dollars  per  share,  to  be  by  them 
held  for  the  income  thereof ;  and  to  her  brother,  Ezra  H.  Stuart, 
one  hundred  shares  of  such  stock;  and  to  Nettie  S.  Emery,  the 
use  during  her  life  of  lot  three  in  block  64  of  Brodhead ;  then  that 
lot,  as  well  as  lots  seven  and  eight  in  block  seventy-nine,  to  go  to 
Kittie  Emery  as  an  absolute  estate,  bequeathed  to  her  by  her 
grandparents;  also  four  hundred  shares  of  such  stock.  (3)  To 
Moses  Harman,  of  Topeka,  Kansas,  one  $250  bond,  described. 
(4)  The  remainder  of  my  estate,  both  real  and  personal,  after  the 
decease  of  Mrs.  L.  R.  Stuart,  I  bequeath  in  equal  portions  to  Ezra 
H.  Stuart,  his  sister,  Mary  W.  Mitchell,  my  adopted  daughter, 
Nettie  S.  Emery,  and  Kittie  Emery."  The  will  was  admitted  to 
probate  August  7,  1900.  Mary  W.  Mitchell,  mentioned  in  the 
will,  was  a  niece  of  the  deceased;  and  Ezra  H.  Stuart,  therein 
mentioned,  was  his  nephew.  Nettie  S.  Emery,  mentioned  in  the 
will,  was  taken  into  the  family  of  the  deceased  when  she  was  a 
child,  in  1856.  She  was  married  in  1886;  and  Kittie  Emery, 
mentioned  in  the  will,  is  her  child,  and  is  sixteen  years  of  age. 
Such  proceedings  were  had  that  the  County  Court,  by  order  and 
judgment,  construed  the  will,  April  23,  1901,  to  the  effect  that  the 
deceased  gave,  devised,  and  bequeathed  to  his  widow,  Lydia  R. 
Stuart,  an  estate  for  life  in  all  his  real  and  personal  property,  to  be 
enjoyed  by  her  in  specie;  and  that  he  gave  and  devised  to  her 
the  right  and  power  to  sell  and  convey  in  fee  simple  all  of  the  real 
estate  of  which  he  died  seized,  excepting  therefrom  lot  3  in  block 
64,  and  lots  7  and  8  in  block  79,  mentioned  in  the  will ;  'that  the 
deceased,  in  and  by  said  will,  gave  and  devised  to  Kittie  Emery 
lots  7  and  8  in  block  79  in  fee,  subject  to  the  life  estate  therein  to 
the  widow;  and  that  the  deceased,  in  and  by  the  will,  gave  and 
devised  to  Nettie  S.  Emery  lot  3  in  block  64  and  the  rents  and 
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profits  thereon  for  and  during  her  natural  life  after  the  life  estate 
of  the  widow  therein  should  cease,  with  remainder  over  in  fee  to 
Kittie  Emery ;  that  the  words,  "or  to  retain  during  her  natural 
life  for  her  own  use/'  in  paragraph  i  of  the  will,  were  superflu- 
ous, and  of  no  significance ;  that  the  testator,  in  and  by  the  will, 
gave,  bequeathed,  and  devised  the  remainder  of  his  estate,  both 
real  and  personal,  after  the  decease  of  the  widow,  to  Ezra  H. 
Stuart,  Mary  W.  Mitchell,  Nettie  S.  Emery,  and  Kittie  Emery 
in  equal  shares.  On  appeal  from  such  order  and  judgment  to  the 
Circuit  Court  by  the  widow,  Lydia  R.  Stuart,  and  after  hearing, 
that  court,  on  April  17,  1902,  ordered  and  adjudged  that  the  de- 
ceased, by  his  will,  gave,  devised,  and  bequeathed  to  his  widow  a 
life  estate  in  the  property  of  which  he  died  seized,  with  the  power 
to  sell  her  life  estate  therein  if  she  chose  so  to  do ;  that  she  had  no 
authority  or  power  to  sell  or  convey-  any  estate  in  said  property 
greater  than  her  life  estate  therein ;  that  under  the  fourth  clause 
of  the  will  Ezra  H.  Stuart,  Mary  W.  Mitchell,  Nettie  S.  Emery, 
and  Kittie  Emery  take  in  equal  shares  a  vested  remainder  in  fee 
in  the  real  estate  of  which  the  testator  died  seized,  and  not  dis- 
posed of  by  the  second  clause  of  the  will,  and  that  said  vested  re- 
mainder will,  upon  the  determination  of  the  life  estate  of  Lydia 
R.  Stuart  therein,  become  an  estate  in  possession;  that  Ezra  H. 
Stuart,  Mary  W.  Mitchell,  Nettie  S.  Emery,  and  Kittie  Emery 
are  entitled,  under  the  will,  to  take  an  equal  share  in  the  personal 
estate  of  the  deceased  remaining  undisposed  of  by  the  second  and 
third  clauses  of  said  will,  subject,  however,  to  the  life  use  of  the 
widow;  that  the  County  Court  make  distribution  of  the  estate 
in  accordance  with  the  terms  of  the  will  as  thus  construed,  with 
a  provision  as  to  costs.  From  that  order  and  judgment  the  widow 
brings  this  appeal. 

Burr  Sprague  and  E.  /).  McGowan,  for  appellant. 

Wtn.  G.  Wheeler  and  A.  N.  Randall,  for  respondent 

Cassoday,  C.  J.  (after  stating  the  facts). —  The  rule  seems  to 
be  universally  recognized  that  every  will  must  be  construed  in 
accordance  with  the  intentions  of  the  testator,  as  expressed  in  or 
implied  from  the  language  employed.     Both  parties  in  this  case 
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impliedly  concede,  if  they  do  not  contend,  that  such  intention  of 
the  testator  must  control  in  the  case  at  bar.  The  widow  claims 
"  that  all  of  the  property,  real  and  personal,  of  the  deceased,  was 
given  to  her  absolutely  by  the  will."  That  is  contrary  to  the 
opinion  of  the  Circuit  Court,  and  also  of  the  County  Court,  and 
is  clearly  untenable.  If  the  testator  intended  to  give  all  his  prop- 
erty to  his  widow  as  an  absolute  estate,  he  never  would  have  pro- 
vided that  she  might  "  retain  "  the  property  "  during  her  natural 
life  for  her  own  use,"  nor  that  "  after  her  decease  "  the  property 
should  be  "  subject "  to  the  "  legacies  "  therein  mentioned,  nor 
would  there  have  been  a  residuary  clause  disposing  of  the  remain- 
der of  his  estate  after  the  death  of  his  widow.  On  the  contrary, 
we  must  hold  that  the  will  did  not  give  her  an  absolute  estate  in 
any  of  the  property  of  which  the  testator  died  seized.  The  tes- 
tator, by  the  first  clause  of  his  will,  however,  did  expressly  au- 
thorize the  widow  to  sell  and  dispose  of  all  of  his  estate,  both 
real  and  personal,  as  should  to  her  seem  fit  and  proper,  or  to  retain 
the  same  in  specie  during  her  natural  life  for  her  own  use.  But 
whether  she  sold  and  disposed  of  all  of  the  estate,  or  any 
part  thereof,  or  retained  the  same  or  any  part  thereof,  in 
specie,  during  her  natural  life,  for  her  own  use,  yet  the 
whole  estate,  and  every  part  thereof,  was  so  given,  "  subject,  after 
her  decease,"  to  the  "  legacies  "  thereinafter  mentioned.  The 
word  "  legacy  "  "  is  more  commonly  applied  to  money  or  other 
personal  property  *  *  *  than  to  real  estate."  (Schouler 
Wills  [2d  ed.],  §  5.)  But  the  word  "  acquires  readily  a  popular 
sense,  which  regards  rather  the  value  of  the  gift  than  the  ele- 
ments, real  or  personal,  of  which  it  may  happen  to  be  composed." 
(Id.)  In  the  will  before  us  it  manifestly  applies  to  all  the 
gifts  thereinafter  mentioned,  including  real  estate  as  well  as  per- 
sonal property.  That  is  to  say,  the  words,  "  subject,  after  her 
decease,  to  the  following  legacies,"  must  be  regarded  as  carried 
forward,  and  incorporated  into  each  clause  making  a  bequest  or 
devise.  The  most  difficult  portion  of  the  will  to  construe  is  the 
second  clause.  That  clause,  among  other  things,  provides  that 
the  stock  therein  given  "  to  Mary  W.  Mitchell,  and  to  each  of  her 
surviving  sons  and  daughters,"  is  "  to  be  by  them  held  for  the 
income  thereof."  But,  as  indicated,  such  stock  was  only  to  be 
so  held  by  them  "  for  the  income  thereof  "  after  the  death  of  the 
Vol.  VIII  — 10 
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widow.  During  the  life  of  the  widow  she  was  to  have  the  in- 
come thereof,  and  the  power  of  sale,  and  the  income  from  the 
proceeds  thereof  in  case  of  sale.  Again,  the  second  clause  of  the 
will  gives  "  to  Nettie  S.  Emery  the  use  during  her  life  "  of  lot  3 
in  block  64 ;  "  then  that  lot,  as  well  as  lots  Nos.  seven  and  eight " 
of  block  79,  are  "  to  go  to  Kittie  Emery  as  an  absolute  estate,  be- 
queathed to  her  by  her  grandparents."  But  by  reason  of  the  first 
clause  of  the  will  neither  Nettie  S.  Emery  n©r  Kittie  Emery  could 
take  such  gift  in  possession  until  after  the  death  of  the  widow, 
who,  during  her  life,  had  the  use  of  such  property  in  specie,  with 
the  power  of  sale  and  disposition,  and  the  income  from  the  prop- 
erty or  money  received  in  lieu  thereof.  The  same  is  true  in  re- 
spect to  the  stock  given  to  Ezra  H.  Stuart  and  to  Kittie  Emery 
in  the  second  clause  of  the  will,  and  also  the  bond  given  to  Moses 
Harman  in  the  third  clause  of  the  will.  Of  course,  as  indicated, 
in  case  the  widow  sells  and  disposes  of  any  of  the  estate,  she  must 
preserve  the  proceeds  thereof,  or  what  she  gets  in  exchange  there- 
for, for  the  benefit  of  the  residuary  legatees  named  in  the  fourth 
clause  of  the  will,  and  only  convert  the  income  ®r  use  thereof. 
Such  construction  seems  to  be  in  harmony  with  prior  decisions  of 
this  court  and  other  courts.  {Jones  v.  Jones,  66  Wis.  310,  28 
N.  W.  177,  57  Am.  Rep.  266,  and  cases  there  cited;  Allen  v. 
Boomer,  82  Wis.  364,  52  N.  W.  426;  Meyer  v.  Garthwaite,  92 
Wis.  57s,  66  N.  W.  704.)  The  taxable  costs  of  both  parties  in 
this  court  are  payable  out  of  the  estate. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded,  with  direction  to  enter  judgment  in  accordance 
with  this  opinion,  and  for  further  proceedings  according  to  law. 


In  re  Belt's  Estate. 

[Supreme  Court  of  Washington,  Sept.  2,  1902;  29  Wash.  535,  70  Pac  74.] 

Executors  —  Recovery    as    Administrator  —  Estoppel  — 
Statutes  —  Probate  Court  —  Jurisdiction. 

I.  While  an  administrator  is  entitled  to  the  possession  of  funds  held  by 
his  intestate  as  trustee,  he  is  liable  to  account  therefor  to  the  cestui 
que  trust  in  his  individual  or  representative  capacity. 
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2.  Funds  which  have  been  trust  funds  in  the  hands  of  an  intestate  cannot 

be  held  liable  for  his  debts,  but  the  property  remains  that  of  the 
cestui  que  trust 

3.  Where  an  administrator,  as  such,  recovers  a  judgment  in  an  action  com- 

menced by  his  intestate  as  a  trustee,  he  is  not  estopped,  as  against  a 
creditor  of  the  estate,  to  set  up  that  the  funds  recovered  are  not  the 
property  thereof. 

4.  2  Ballinger's  Annot.  Codes  &  Stat.,  §  6209,  provides  that  when  prop- 

erty not  mentioned  in  the  inventory  shall  come  to  the  knowledge  of 
the  executor  he  shall  make  an  additional  inventory  thereof,  and  that 
the  making  of  such  additional  inventory  may  be  enforced  by  attach- 
ment. In  proceedings  under  the  statute  an  administratrix  was 
notified  to  include  in  an  inventory  a  judgment  recovered  by  her  as 
administratrix,  and  she  appeared  and  made  showing  that  the  prop- 
erty did  not  belong  to  the  estate.  Held,  that  the  Probate  Court 
had  jurisdiction  to  determine  prima  facie  whether  the  property  be- 
longed to  the  estate,  though  the  adjudication  was  not  binding  on  any 
one  subsequently  claiming  the  property  in  another  form. 

5.  A  creditor  of  the  estate  of  an  intestate  sought  under  the  statute  to  com- 

pel the  administratrix  to  inventory  as  an  asset  a  judgment  recov- 
ered by  her  as  administratrix  in  an  action  commenced  by  her  intes- 
tate as  trustee,  and  contended  that,  the  administratrix  having  recov- 
ered as  administratrix,  the  fund  must  be  accounted  for  in  the  man- 
ner in  which  it  was  received.  Held,  that,  the  fund  not  being  an  as- 
set of  the  estate,  the  position  taken  by  the  creditor  was  of  no  avail 
to  him. 

Appeal  from  Superior  Court,  Spokane  county ;  Geo.  W.  Belt, 
Judge. 

Proceeding  by  J.  J.  Brown  under  Ballinger's  Annot.  Codes  & 
Stat.,  §  6209,  to  compel  Martha  J.  Belt,  as  administratrix  of  the 
estate  of  H.  N.  Belt,  deceased,  to  inventory  a  certain  judgment 
as  an  asset  of  the  estate.  From  a  judgment  for  the  defendant, 
petitioner  appeals. 

Affirmed. 

Hyde,  Townsend  &  Tompkins,  for  appellant, 

W.  /.  Thayer,  for  respondent. 

Mount,  J. —  This  is  a  proceeding  brought  in  the  court  below 
by  a  creditor  of  the  estate  of  Horatio  N.  Belt,  deceased,  to  com- 
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pel  the  administratrix  thereof  to  show  cause  why  she  should  not, 
as  such  administratrix,  inventory  as  assets  of  the  estate  the  pro- 
ceeds of  a  certain  judgment  rendered  in  favor  of  the  decedent 
during  his  lifetime,  and  affirmed  after  his  death  by  this  court  in 
favor  of  the  administratrix,  who  had  in  the  meanwhile  been  sub- 
stituted in  decedent's  stead.  The  petitioner  (the  appellant  here) 
first  became  a  creditor  of  the  decedent  by  virtue  of  a  judgment 
rendered  against  the  decedent  August  12,  1898,  and  during  the 
latter's  lifetime,  for  the  sum  of  $1,994.72,  with  costs  and  interest. 
This  has  never  been  paid  or  satisfied.  At  the  time  of  the  rendi- 
tion of  this  judgment  Horatio  N.  Belt  was  possessed  of  certain 
choses  in  action  against  the  Washington  Water  Power  Company, 
a  corporation,  upon  which  he  afterward  brought  suit  and  recov- 
ered a  judgment  for  $21,016,  with  costs  and  interest.  The  facts 
in  relation  to  this  last-named  judgment  are  as  follows:  In  1892 
the  Washington  Water  Power  Company  gave  to  Horatio  N.  Belt 
and  Isaac  Kaufman  and  others  a  contract  for  building  a  street 
railroad,  which  the  company  never  built.  Suit  was  brought 
against  the  company  for  damages  for  failure  to  build  the  road. 
This  suit  was  brought  in  the  name  of  Horatio  N.  Belt.  Kauf- 
man's interest  therein  was  sold  to  W.  L.  and  H.  C.  Belf,  who 
were  sons  of  Horatio  N.  Belt.  All  of  the  interest  of  H.  N.  Belt, 
the  plaintiff,  therein,  a  short  time  after  the  suit  was  brought,  was 
sold  for  a  valuable  consideration  to  his  wife,  Martha  J.  Belt,  but 
the  suit  was  prosecuted  to  judgment  in  the  lower  court  in  the 
name  of  Horatio  N.  Belt.  The  case  toas  thereupon  appealed  to 
this  court,  but  before  the  affirmance  of  the  judgment  by  this 
court  Horatio  N.  Belt  died,  and  Martha  J.  Belt,  his  widow,  was, 
as  administratrix,  substituted  in  his  stead  as  a  party  plaintiff, 
so  that  the  remittitur  from  this  court  in  its  essential  portion  read 
thus :  "Adjudged  and  decreed  that  the  judgment  of  the  said  Su- 
perior Court  be,  and  the  same  is  hereby,  affirmed,  with  costs,  and 
that  the  said  Martha  J.  Belt,  as  administratrix  of  the  estate  of 
H.  N.  Belt,  deceased,  substituted  respondent,  have  and  recover 
from  the  said  Washington  Water  Power  Company  and  from  the 
Fidelity  &  Deposit  Company  of  Maryland  the  sum  of  $21,016.00, 
with  interest  thereon."  This  judgment  of  affirmance  was  ren- 
dered on  Ma>  6,  1901.  On  May  14,  1901,  Martha  J.  Belt,  as 
such  administratrix,  received  and  receipted  for  the  proceeds  of 
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the  judgment  in  full.  On  May  15,  1901,  Martha  J.  Belt,  as  ad- 
ministratrix of  the  estate  of  Horatio  N.  Belt,  deceased,  returned 
and  filed  her  inventory  of  the  estate,  containing  no  account  of  the 
proceeds  of  the  judgment  against  the  Washington  Water  Power 
Company,  and  showing  no  assets  whatever.  On  June  4,  1901, 
this  proceeding  was  commenced  by  J.  J.  Brown,  a  creditor  of  the 
estate  of  H.  N.  Belt,  deceased.  A  petition  was  filed  in  the  Su- 
perior Court  in  the  estate  of  Horatio  N.  Belt,  deceased,  in  which 
petition  was  alleged  that  the  petitioner  was  a  creditor  of  said  es- 
tate in  the  sum  of  $2,001,92;  that  he  had  presented  his  claim, 
which  had  been  allowed;  that  the  administratrix  had  received 
the  sum  of  $21,016,  which  was  the  proceeds  of  a  judgment  in 
favor  of  Horatio  N.  Belt,  deceased ;  that  Martha  J.  Belt,  as  ad- 
ministratrix, had  filed  an  inventory  of  the  estate,  which  inventory 
failed  to  contain  any  account  of  the  said  sum  of  $21,016,  and 
failed  to  show  any  assets  whatever  of  said  estate ;  that  a  demand 
had  been  made  upon  said  administratrix  to  include  the  said 
$21,016  in  her  inventory  of  said  estate,  which  demand  was  re- 
fused; and  concluded  with  a  prayer  that  said  administratrix  be 
required  to  inventory  the  said  sum  of  $21,016,  or  show  cause 
why  she  should  not  do  so.  An  order  was  issued  as  prayed  for. 
In  answer  thereto  the  administratrix  admitted  that  she  had  re- 
ceived the  proceeds  of  the  judgment  in  question  as  administra- 
trix, but  alleged  by  way  of  affirmative  matter  that  the  action  in 
which  said  judgment  was  rendered  had  been  prosecuted  by  de- 
ceased during  his  lifetime  as  agent  and  trustee  for  the  use  and 
benefit  of  Martha  J.  Belt  and  his  two  sons,  W.  L.  and  H.  C.  Belt, 
and  that  by  virtue  of  certain  declarations  of  trust  and  assignment 
of  the  cause  of  action  all  interest  in  the  judgment  thereon  was  in 
the  widow  and  children,  and  that  the  proceeds  thereof  were  not 
assets  of  the  estate  of  Horatio  N.  Belt,  deceased.  The  petitioner 
demurred  to  the  affirmative  matter  in  the  answer  on  the  ground 
that  it  did  not  state  matters  constituting  a  defense.  The  de- 
murrer being  overruled,  a  reply  was  filed  denying  the  allegation 
of  new  matter,  and  also  alleged  that  Martha  J.  Belt,  having  re- 
ceived the  proceeds  of  the  said  judgment  as  administratrix,  is 
estopped  to  deny  that  it  does  not  belong  to  the  estate  of  H.  N. 
Belt,  deceased.  Upon  the  issues  made  the  cause  was  tried  by  the 
judge  of  the  Superior  Court  sitting  in  probate  in  the  estate  of 
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H.  N.  Belt,  deceased,  and  the  court  found  that  the  proceeds  of 
the  judgment  were  not  the  property  of  the  estate,  and  dismissed 
the  petition.    From  this  order  this  appeal  is  prosecuted. 

Appellant  argues  the  errors  assigned  under  three  heads  sub- 
stantially as  follows :  ( I )  Respondent  having  recovered  the  judg- 
ment and  received  the  proceeds  thereof  as  administratrix,  she  is, 
as  such  administratrix,  estopped,  in  a  proceeding  against  her  as 
such,  to  deny  that  said  proceeds  constituted  assets  of  the  estate. 
(2)  Assuming  that  there  is  no  estoppel  upon  the  administratrix, 
the  Probate  Court  had  no  power  to  hear,  try,  or  determine  in  this 
proceeding  the  title  of  third  parties  claiming  the  fund  in  ques- 
tion. (3)  Assuming  that  the  Probate  Court  had  power  to  de- 
termine the  title  of  third  parties  to  the  money  in  question,  and  that 
the  evidence  showed  it  to  have  been  held  by  decedent  as  a  trust 
fund,  yet,  having  been  recovered  and  received  by  the  administra- 
trix in  that  capacity,  it  had  to  be  held  and  accounted  for  in  the 
form  in  which  it  was  recovered. 

Appellant  cites  a  number  of  cases  in  support  of  the  first  point, 
but  upon  examination  we  find  all  these  to  be  cases  where  the 
money  was  actually  the  property  of  the  estate,  and  liable  for  the 
debts  thereof.  They  do  not  discuss  the  point  whether  trust  funds, 
as  such,  are  assets  of  the  estate,  and  liable  for  the  debts  of  the  de- 
cedent ;  nor  do  they  hold  that,  where  an  administrator  receives  and 
receipts  for  a  fund  which  is  a  trust  fund,  such  funds  must  be  in- 
ventoried and  held  by  him  as  other  property  of  the  estate  liable 
for  decedent's  personal  debts.  Where  a  person  dies  possessed  of 
trust  funds,  such  funds  do  not,  by  the  reason  of  the  death  of  the 
trustee,  become  liable  for  the  debts  of  his  estate.  The  relation  of 
the  cestui  que  trust  is  not  changed.  The  property  still  belongs  to 
him.  While  the  administrator  is  no  doubt  entitled  to  the  posses- 
sion of  the  trust  funds,  he  is  liable  to  account  therefor  to  his  prin- 
cipal either  in  his  individual  or  representative  capacity.  (De 
Valengiris  Admrs.  v.  Duffy,  14  Pet.  282,  10  L.  ed.  457.)  He  is 
not  bound  to  proceed  in  the  execution  of  the  trust,  but  must  pre- 
serve the  fund  for  those  entitled  thereto.  (2  Woerner  Adminis- 
tration [2d  ed.],  §  321.)  It  has  been  held  that  an  inventory  is 
not  conclusive  as  to  the  decedent's  ownership  of  the  property, 
either  against  a  third  person  or  against  an  executor  or  adminis- 
trator.    (Lamme  v.  Dodson,  4  Mont.  560,  2  Pac.  298;  Anthony 
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v.  Chapman,  65  Cal.  73,  2  Pac.  889 ;  Baker  v.  Brickell,  87  Cal.  329, 
25  Pac.  489,  1067;  Fulcher  v.  Mandell,  83  Ga.  715,  10  S.  E.  582; 
Stewart's  Estate,  137  Pa.  St.  175,  20  Atl.  554;  WWte  v.  Shepperd, 
16  Tex.  163.)  If  the  filing  of  an  inventory  is  not  conclusive 
against  the  claim  of  an  administrator  to  property  therein  con- 
tained, certainly  where  the  administrator  comes  into  possession  of 
property,  and  refuses  to  inventory  it  upon  the  claim  that  it  does 
not  belong  to  the  estate,  but  belongs  to  some  third  person  or  to 
himself,  no  estoppel  as  to  the  title  can  be  pleaded  simply  because, 
as  in  this  case,  the  property  was  received  in  a  representative 
capacity. 

It  is  next  argued  that  the  Probate  Court  had  no  power  in  this 
proceeding  to  determine  the  title  of  third  parties  claiming  the 
fund  in  question.  This  court  held  in  Stewart  v.  Lohr  ( 1  Wash. 
St.  341,  25  Pac.  457,  22  Am.  St.  Rep.  150),  that  the  Probate  Court 
is  without  jurisdiction  to  try  the  title  to  property  as  between  the 
representatives  of  an  estate  and  strangers  thereto.  See  also 
Huston  v.  Becker  (15  Wash.  586,  47  Pac.  10),  and  in  In  re  Alf~ 
stad's  Estate  [Wash.],  67  id.  593).  Under  these  decisions  the 
Superior  Court  sitting  in  probate  had  no  jurisdiction  to  determine 
the  title  of  third  parties  claiming  the  fund.  But  we  do  not  un- 
derstand from  the  record  in  this  proceeding  that  the  court  under- 
took to  determine  the  title  of  any  person  to  the  property.  The 
court  found  as  a  fact  "  that  the  moneys  mentioned  in  the  petition 
are  not  any  part  of  the  assets  of  the  estate  of  said  deceased/' 
and  for  that  reason  dismissed  the  petition.  The  statute  provides 
at  section  6201,  2  Ballinger's  Annot.  Codes  &  Stat.:  "Every 
executor  and  administrator  shall  make  and  return,  upon  oath,  into 
the  court,  within  one  month  after  his  appointment,  a  true  in- 
ventory of  the  real  and  personal  estate  of  the  deceased,  which 
shall  come  to  his  possession  or  knowledge."  Section  6204 :  "  The 
inventory  shall  also  contain  an  account  of  all  moneys  belonging 
to  the  deceased,  which  shall  come  to  the  possession  or  knowledge 
of  the  executor  or  administrator ;  and  if  none  shall  come  to  his 
possession  or  knowledge,  the  fact  shall  be  so  stated  in  the  inven- 
tory." Section  6209 :  "  Whenever  property  not  mentioned  in 
an  inventory  shall  come  to  the  knowledge  and  possession  of  the 
executor  or  administrator,  he  shall  cause  the  same  to  be  ap- 
praised in  the  manner  prescribed  in  this  chapter,  and  an  addi- 
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tional  inventory  to  be  returned,  subscribed  and  sworn  to  as  is 
provided  in  this  chapter,  as  soon  as  practicable  after  the  discovery 
thereof,  and  the  making  of  such  inventory  may  be  enforced,  after 
notice,  by  attachment  to  which  may  be  added  the  revocation  of 
the  letters."  These  proceedings  were  instituted  under  this  last 
section  by  a  petition  filed  by  appellant  in  the  estate  of  Horatio  N. 
Belt,  deceased,  in  the  probate  department  of  the  Superior  Court. 
The  respondent  was  notified  to  include  the  money  in  question  in 
the  inventory,  or  show  cause  why  she  did  not  do  so.  She  ap- 
peared in  obedience  to  the  notice,  and  showed  that  the  property 
did  not  belong  to  the  estate.  One  of  two  rules  must  obtain,  viz., 
respondent  was  either  entitled  to  be  discharged  upon  her  answer, 
or  the  court  had  jurisdiction  to  determine  the  question  whether 
the  property  belonged  to  the  estate,  or  there  was  a  reasonable 
claim  thereto  by  the  estate.  Neither  rule  aids  the  appellant,  be- 
cause, if  the  first  rule  obtains,  it  was  the  duty  of  the  court  to  dis- 
miss the  petition  when  the  answer  was  filed.  The  second  rule 
was  followed,  and  we  think  this  rule  must  prevail, —  that  when 
a  question  arises,  in  the  administration  of  an  estate,  whether  prop- 
erty shall  be  inventoried  as  a  part  of  the  estate  or  not,  the  Probate 
Court  may  hear  evidence  sufficient  to  determine  whether  the 
property  in  question  belongs  to  the  estate,  or  the  estate  has  any 
interest  therein,  or  has  reasonable  claim  thereto,  which  claim  may 
become  an  asset  of  the  estate ;  not  for  the  purpose  of  judicially 
determining  the  title  of  any  property  claimed  by  any  third  person, 
but  to  determine  the  good  faith  of  the  claim.  The  statute  does 
not  require  property  or  money  to  be  inventoried,  unless  it  be- 
longs to  the  estate,  and  the  court  will  not  require  money  to  be  in- 
ventoried which  does  not  belong  to  the  estate,  and  is  not  an  asset 
thereof.  Mr.  Schouler,  in  his  work  on  Executors  (3d  ed.),  at 
section  205,  says :  "  If  goods,  money,  or  securities  belonging 
to  another  person  lie  amongst  the  goods  of  the  deceased,  capable 
of  identification,  and  they  come  together  to  the  hands  of  the  per- 
sonal representative,  such  other  person's  things  are  not  to  be 
reckoned  among  assets  of  the  estate.  Nor  is  money  collected  by 
an  attorney,  factor,  or  agent,  and  kept  distinct  and  unmixed  with 
the  rest  of  his  property.  So  property  held  by  a  trustee  or  fiduciary 
officer  is  not  assets  in  the  hands  of  his  executors,  administrators, 
or  assignees;  but  a  new  trustee  should  rather  be  appointed  to 
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hold  the  fund  instead  of  the  decedent.  Only  those  things  in 
which  the  decedent  had  a  beneficial  interest  at  his  death 
are  assets,  and  not  those  which  he  holds  in  trust,  or  as 
the  bailee  or  factor  of  another."  Mr.  Woerner,  in  his  work 
on  the  American  Law  of  Administration  (volume  2  [2d  ed.], 
§  3X7)>  says:  "The  executor  or  administrator  can  be  required 
to  inventory  only  the  property  which  belongs  to  the  decedent,  at 
the  time  of  his  death,  in  his  own  right,  or  to  which  the  personal 
representative  is  entitled  in  his  official  capacity,  as  distinguished 
from  the  heir,  legatee,  widow,  or  donee  mortis  causa  of  the 
testator  or  intestate.  The  court  has  no  power  therefore  to  com- 
pel the  administrator  to  inventory  property  not  clearly  belonging 
to  the  estate.  On  the  other  hand,  the  court  should  not  reject  an 
inventory  exhibited  because  it  contains  property  the  title  of  which 
is  in  dispute,  because,  as  appears  in  a  former  chapter,  the  Probate 
Court  has  no  power  to  try  the  title  to  property  between  the  per- 
sonal representatives  and  a  stranger."  (See  also  Snodgrass  v. 
Andrews,  30  Miss.  472,  64  Am.  Dec.  169;  Bank  v.  Hummel 
[Colo.  Sup.],  23  Pac.  986,  20  Am.  St.  Rep.  257,  8  L.  R.  A.  788, 
and  note;  11  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  p.  849,  and 
authorities  cited.)  In  a  case  of  this  kind  the  court  has  jurisdic- 
tion to  determine  prima  facie  the  fact  whether  or  not  the  prop- 
erty belongs  to  the  estate  and  is  an  asset  thereof.  This  adjudica- 
tion is  not  binding  upon  any  person  afterward  claiming  the  prop- 
erty in  another  forum,  but  is  for  the  purpose  only  of  determining 
whether  the  administrator  shall  be  forced  to  make  an  inventory 
thereof. 

Appellant's  last  point,  viz.,  assuming  the  money  in  question 
to  be  a  trust  fund,  yet,  having  been  recovered  and  received  by 
the  administratrix  acting  in  that  capacity,  it  must  be  held  and 
accounted  for  in  the  form  in  which  it  was  received,  cannot  aid 
him.  Much  of  what  is  said  above  on  the  first  point  applies  equally 
to  this  one.  But  if  we  concede  that  appellant  is  correct  in  this 
position,  we  are  unable  to  see  how  he  is  interested  therein,  be- 
cause he  is  a  creditor  of  the  estate  of  Horatio  N.  Belt,  deceased. 
Only  the  assets  of  that  estate  are  liable  for  this  claim.  If  these 
funds  are  trust  funds,  not  belonging  to  the  estate,  and  which 
deceased,  as  agent,  was  engaged  in  collecting  in  his  lifetime  for 
his  principal,  and  to  be  accounted  for  by  Mrs.  Belt  as  adminis- 
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tratrix,  she  must  account  to  her  principal  for  the  whole  thereof, 
(2  Pomeroy's  Equity  Jurisprudence  [2d  ed.],  §  1063  et  seq.) 
The  personal  debts  of  Horatio  N.  Belt  cannot  be  paid  from  these 
funds.  The  personal  creditors  of  Horatio  N.  Belt  therefore  have 
no  interest  in  having  the  same  included  in  the  inventory  of  his 
estate. 

There  is  no  error  in  the  record,  and  the  cause  is  affirmed. 

Reavis,  C.  J.,  and  White,  Anders,  Hadley,  and  Dunbar,  JJ., 
concur. 


In  re  Hart's  Estate  (No.  3). 

[Supreme  Court  of  Pennsylvania,  Oct.  13,  1902;  203  Pa.  St.  480,  53  AtL 

369.] 

Appeal  —  Review  —  Record  —  Accounting  —  Estoppel. 

1.  Where  the  attention  of  the  court  on  an  accounting  by  an  administrator 

has  not  been  called  to  any  particular  erroneous  charges,  based  on  the 
construction  of  the  will,  and  no  error  is  manifest  from  an  inspection 
of  the  account,  the  Supreme  Court  will  not  consider  the  account, 
containing  over  1,000  items,  to  discover  whether  the  income  and 
principal  have  been  properly  apportioned. 

2.  Testator  had  prepared  a  codicil,  but  died  before  executing  it;  and  his 

children,  the  immediate  beneficiaries  under  his  will,  executed  a  writ- 
ing providing  that  the  codicil  should  be  carried  out  as  if  it  had  been 
regularly  executed.  Held,  that  an  administrator  of  one  of  the  chil- 
dren who  had  signed  the  writing  could  not,  as  such,  deny  the  validity 
of  the  codicil  in  the  Supreme  Court,  when  he  had  raised  no  objection 
thereto  below. 

Appeal  from  Orphans'  Court,  Philadelphia  county. 

In  the  matter  of  the  accounting  of  Charles  Henry  Hart,  ad- 
ministrator. From  a  decree  dismissing  exceptions  to  the  adjudi- 
cation, the  administrator  appeals. 

Affirmed. 

Argued  before  McCullum,  C.  J.,  and  Dean,  Fell,  Brown, 
and  Mestrezat,  JJ. 

Frank  P.  Prichard  and  John  G.  Johnson,  for  appellant. 

James  Aylward  Develin  and  Alexander  Simpson,  Jr.,  for  ap- 
pellee. 
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Dean,  J. — A  brief  statement  of  the  facts  connected  with  the  ac- 
counts of  Charles  Henry  Hart,  under  the  will  of  his  father,  Sam- 
uel Hart,  is  given  in  the  appeal  of  the  executor  from  the  decree 
of  the  Orphans'  Court  surcharging  him  with  $10,000  Aetna  Iron 
Company  bonds,  opinion  handed  down  this  day.  (53  Atl.  364.) 
This  appeal  raises  another  question,  and  that  is  whether  the  dis- 
tribution as  shown  by  the  schedule  attached  to  the  decree  of  the 
Orphans'  Court  is  a  correct  distribution,  under  a  proper  inter- 
pretation of  testator's  will.  The  will  directed  that  upon  the  death 
of  his  wife  his  estate  should  be  divided  into  eight  equal  parts. 
His  son,  Charles,  was  to  have  one-eighth  absolutely ;  one-eighth  to 
go  to  him  in  trust  for  his  sister,  Clarissa  S.  Chase ;  he  to  pay  the 
net  income  and  interest  to  her  during  her  life,  and  then  the  prin- 
cipal to  her  children  at  her  death.  The  remaining  six-eighths 
were  bequeathed  to  his  executor  in  trust  to  pay  the  net  income  to 
his  daughters,  Sarah  and  Rebecca,  so  long  as  they  should  remain 
single ;  upon  the  marriage  of  either,  then,  to  the  one  so  marrying, 
the  net  income  of  two  of  the  remaining  eighths  during  her  life ; 
and  the  net  income  of  the  four  remaining  eighths  to  the  unmarried 
daughter  during  her  life.  In  case  both  married,  then,  of  the  six 
parts  held  in  trust,  the  net  income  of  one  thereof  was  to  be  paid 
to  Clarissa  S.  Chase,  the  daughter  already  married,  during  her 
life,  and  at  her  death  the  principal  to  her  children,  in  the  same 
manner  as  the  one-eighth  first  bequeathed  to  her;  one  other  of 
said  six  parts  to  go  absolutely  to  the  trustee,  Charles  Henry  Hart. 
This  left  four-eighths  which  would  go  equally  (two-eighths  each) 
to  Sarah  and  Rebecca  if  both  married,  and  in  that  event  left  an 
equal  share  or  one-fourth  of  his  estate  to  each  of  his  children. 
Sarah  and  Rebecca  were,  however,  to  have  only  the  net  income 
for  life  of  their  shares,  and  at  death  the  principal  was  to  go  to 
their  children.  If  either  or  both  died  without  children,  then  one- 
half  the  principal  of  the  share  of  the  one  so  dying  to  go  to  Char- 
les Henry,  their  brother,  absolutely,  and  the  income  of  the  other 
half  to  Clarissa  S.  Chase  during  life,  and  at  her  death  the  prin- 
cipal to  her  children.  By  an  unexecuted  codicil  to  this  will,  not 
dated,  but  drawn  and  submitted  to  him  by  counsel  before  his* 
death,  testator  made  some  changes  in  the  eleventh  clause  as  to 
the  disposition  of  certain  insurance  policies  on  the  life  of  Fred- 
erick Chase,  specified  in  the  will,  and  a  surplus  which  would  re- 
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main  after  payment  of  a  debt  due  him  from  Frederick  Chase, 
which  last  was  first  to  be  paid,  was  bequeathed  to  his  daughter 
Clarissa  S.  Chase ;  and,  for  the  better  carrying  out  of  his  inten- 
tion in  this  particular,  he  bequeathed  the  policies  on  the  life  of 
Frederick  Chase  directly  to  those  named  in  the  will  as  bene- 
ficiaries of  the  policies  or  having  an  interest  therein.  He  further 
directs  that  his  Montgomery  county  farm,  which  had  not  been 
particularly  disposed  of  by  the  will,  should  be  divided  into  four 
equal  parts,  and  each  of  his  four  children  should  take  by  lot  one 
of  the  parts. 

Rebecca  C.  Hart  died  unmarried  before  distribution.  Sarah 
did  not  marry.  It  is  argued  that,  in  view  of  the  death  of  Rebecca, 
the  schedule  of  distribution  is  not  in  accord  with  a  proper  inter- 
pretation of  the  will,  as  respects  the  interest  on  the  surcharge. 
We  think  the  court  below,  as  a  basis  for  distribution  of  both 
principal  and  interest,  was  right  in  its  construction  of  the  will. 
Our  attention  has  not  been  called  to  many  particular  erroneous 
charges  in  the  schedule  based  on  this  construction.  Counsel  do, 
however,  point  us  to  pages  93  to  103  of  the  appendix,  but  that 
is  as  far  as  they  go;  intending,  probably,  that  we  shall  take  up 
ten  closely  written  pages,  containing  over  1,000  items,  about  one- 
half  on  the  credit  and  one-half  on  the  debtor  side  of  the  account, 
to  discover  whether  income  and  principal  have  been  properly  ap- 
portioned under  the  will.  Therefore  we  do  not  sustain  this  as- 
signment. While  counsel  say  the  error  is  too  apparent  to  need 
argument  or  elaboration,  it  is  not  obvious  to  us  from  inspection 
of  the  schedule,  at  least,  nor  so  manifest  as  to  move  us  to  set  aside 
the  decree  of  the  court  below. 

It  is  further  urged  that  no  effect  should  be  given  to  the  codicil, 
because  it  was  not  assented  to  as  part  of  the  will  by  all  those 
interested.  The  objection  is  purely  technical.  As  before  noted, 
it  was  prepared  by  counsel  from  testator's  instructions.  He  read 
and  considered  it,  and  said  it  was  just  as  he  desired.  It  was  not 
immediately  formally  executed,  because  he  wanted  the  same  two 
witnesses  who  had  attested  the  will  to  also  witness  the  codicil. 
One  of  them  could  not  be  had  that  day.  In  consequence,  the 
execution  of  it  was  deferred,  and  testator  died  before  signing  it. 
A  fews  days  after  his  death,  on  June  2,  1885,  the  four  immediate 
beneficiaries,  his  children,  all  executed  a  writing  agreeing  that 
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it  was  their  wish  that  the  provisions  of  the  codicil  should  be  car- 
ried out  the  same  as  if  it  had  been  regularly  executed  by  their 
father.  The  children  of  Mrs.  Chase,  who  had  a  contingent  in- 
terest, did  not  assent,  because  of  incapacity  to  act,  for  all  were  in 
their  minority;  but  at  the  audit  all  were  of  full  age,  and  were 
willing  to  testify  that  they  fully  assented  to  the  codicil,  but  the 
auditing  judge  did  not  think  it  necessary  to  hear  them.  This 
appellant,  who  signed  the  written  agreement,  now,  as  adminis- 
trator of  his  sister,  denies  the  legality  of  the  codicil.  It  was 
urged  before  the  auditing  judge  that,  as  the  codicil  operated  on 
real  estate,  to  have  effect  the  agreement  must  follow  the  statu- 
tory requirements.  He  held  that,  as  all  interested  had  either  in 
writing  or  expressly  assented,  no  other  could  effectively  object, 
and  therefore  treated  the  codicil  as  part  of  the  will  of  testator. 
A  large  number  of  exceptions  were  filed  to  the  adjudication  when 
it  came  up  for  hearing  before  the  court.  Not  one  of  them  touches 
the  judge's  decision  on  the  validity  of  the  codicil.  All  parties  there 
concurred  in  his  judgment.  Therefore  the  court  treated  that 
question  as  settled.  We  will  also  so  treat  it.  True,  we  are  not 
absolutely  bound  to  affirm  because  no  exception  was  filed  in  the 
court  below.  There  may  be  a  rare  case  where,  from  mistake  of 
counsel,  and  to  prevent  gross  injustice,  we  would  hear  the  com- 
plaining party  here.  But  this  is  no  such  case.  Manifest  injus- 
tice would  be  done,  and  the  expressed  desire  of  the  testator  de- 
feated, if  the  codicil  were  not  enforced  according  to  its  terms. 

Therefore  the  decree  of  the  court  below  in  the  matter  raised 
by  this  appeal  is  affirmed,  and  appeal  dismissed. 


In  re  Hart's  Estate  (No.  4). 

Appeal  of  Burton  et  al 

[Supreme  Court  of  Pennsylvania,  Oct.  13,  1902;  203  Pa.  St.  406,  53  Atl. 

370.] 

Trusts  —  Advance  of  Income  —  Reimbursement  —  Trustees 

—  Cpm  MISSIONS. 

1.  Where  it  is  necessary  to  purchase  antagonistic  stock  in  order  to  pro- 
tect the  interests  of  an  estate  owning  stock  in  the  corporation,  and 
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the  interested  parties  agree  that  the  executors  shall  borrow  money 
to  purchase  the  stock,  and  that  the  dividends,  shall  be  applied  to  the 
reduction  of  the  loan,  the  advance  of  income  is  a  temporary  loan, 
which  must  be  reimbursed  to  the  income. 
2.  Where  a  trustee  under  the  will  of  his  father  for  testator's  children  and 
grandchildren,  being  a  lawyer,  filed  no  accounts  for  fifteen  years,  and 
his  account,  when  filed,  required  great  labor  in  the  examination,  and 
he  had  claimed  commissions  wrongfully,  and  it  appeared  that, 
though  he  had  sold  many  of  the  investments,  he  retained  others  until 
they  were  practically  worthless;  that  he  had  paid  assessments  on 
stocks  not  recognized  as  proper  investments  to  be  held  by  an  execu- 
tor, and  that  he  had  made  investments  in  county  club  bonds  and 
stocks  and  in  railroad  and  other  unreliable  securities,  and  had  paid 
himself  in  excess  of  his  share,  he  will  be  disallowed  all  commissions. 

Appeal  from  Orphans'  Court,  Philadelphia  county. 

In  the  matter  of  the  estate  of  Samuel  Hart.     From  a  decree 
on  exceptions  to  adjudication,  Julia  C.  Burton  and  others  appeal. 
Reversed  in  part. 

The  estate  held  1,366  shares  of  the  stock  of  the  New  York 
Consolidated  Card  Company.  It  appeared  that  it  was  important 
that  this  company  should  enter  into  a  combination  with  certain 
other  companies.  Some  of  the  stockholders  refused  so  to  do,  and 
the  parties  interested  in  the  estate  agreed  that  the  estate  should 
purchase  the  antagonistic  stock  under  the  following  agreement: 
"  Philadelphia,  Pa.,  October  29th,  1894.  We,  the  undersigned, 
being  the  heirs  of  full  age  entitled  under  the  will  of  Samuel  Hart, 
deceased,  do  hereby  authorize  and  consent  that  Charles  Henry 
Hart,  executor  and  trustee  under  said  will,  shall  sell  and  transfer 
unto  Frederick  Chase  eight  hundred  (800)  shares  of  the  capital 
stock  of  the  New  York  Consolidated  Card  Company  for  the  pur- 
pose of  the  said  Frederick  Chase  using  the  same  as  collateral  se- 
curity for  a  loan  of  ten  thousand  dollars  ($10,000)  to  be  made 
by  Solomon  L.  Cohen  and  the  estates  of  John  M.  Lawrence  and 
Isaac  Levy  for  the  benefit  of  the  estate  of  Samuel  Hart ;  the  said 
ten  thousand  dollars  to  be  applied  by  the  said  Charles  Henry  Hart, 
executor,  etc.,  toward  the  purchase  of  the  interest  of  John  J.  Levy 
in  said  New  York  Consolidated  Card  Company.  We  further  au- 
thorize and  agree  that  one-half  of  the  dividends  upon  the  said 
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eight  hundred  shares  of  stock  of  the  New  York  Consolidated 
Card  Company  or  the  stock  of  the  United  States  Playing  Card 
Company  of  New  Jersey,  into  which  the  first  named  stock  is  to 
be  converted  (which  we  hereby  authorize  to  be  done),  shall  be 
applied  to  the  reduction  of  said  loan  of  ten  thousand  dollars. 
In  witness  whereof  we  have  hereunto  set  our  hands  and  affixed 
our  seals  the  day  and  year  first  above  written.  Chas.  Henry  Hart. 
Sara  J.  Hart.  Rebecca  C.  Hart.  Clarissa  S.  Chase.  Frederick 
Chase.  Julia  Chase  Burton.  Clarissa  Townley  Chase.  Samuel 
Hart  Chase.  Mabel  Bertha  Chase.  In  presence  of  Augustus  A. 
Levy." 

The  auditing  judge  (Ashman,  J.)  found  on  the  subject  as 
follows :  Exceptions  were  also  filed  by  the  accountant  as  admin- 
istrator of  his  deceased  sister.  As  far  as  we  can  learn  from  the 
account  and  testimony,  the  testator  in  his  lifetime  was  the  owner 
of  $17,100  bonds  of  the  New  York  Card  Company,  valued  at 
$17,100,  and  1,366  shares  of  New  York  Card  Company  stock, 
valued  at  $37,575.  The  executors  subsequently  sold  160  shares 
of  the  stock  of  said  company  at  a  profit  of  $5,600,  and  now  hold 
1,874  shares  received  in  exchange  for  1,206  of  said  company  and 
$17,100  in  bonds  of  the  same  corporation  above  mentioned.  This 
transaction  was  the  result  of  a  consolidation  of  the  company 
named  with  another  corporation  in  the  same  business.  To  pro- 
tect the  interest  of  the  estate,  it  became  necessary  for  the  exec- 
utor to  obtain  $20,000.  One-half  of  this  sum  was  realized  from 
the  sale  of  160  shares  of  stock,  and  the  remaining  $10,000  were 
secured  upon  a  loan.  To  repay  this  loan,  all  the  parties  interested 
agreed  that  the  sum  of  $7,750  should  be  appropriated  out  of  the 
income  of  the  estate,  and  the  balance  of  $2,250  be  taken  from  the 
principal;  in  other  words,  income  loaned  principal  $7,750.  The 
natural  inference  is  the  cestyis  que  trustent,  or  those  entitled  to 
the  income,  should  be  reimbursed  their  loan  out  of  the  principal. 
This  return  was  made  to  the  income  and  deducted  from  the  prin- 
cipal. The  auditing  judge,  however,  concludes  it  was  improper, 
and  the  parties,  when  they  relinquished  their  share  of  the  income, 
made  an  absolute  gift  to  the  estate,  and  they  are  therefore  not 
entitled  to  be  reimbursed.  The  agreement  of  the  parties  is  merely 
this :  "  We  hereby  authorize  and  agree  that  one-half  of  the  divi- 
dend upon  said  eight  hundred  shares    *     *     *    into  which  the 
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said  first-named  stock  is  to  be  converted,  which  we  hereby  au- 
thorize to  be  done,  shall  be  applied  to  the  reduction  of  said  foan 
of  $10,000."  This  is  merely  an  authority  to  the  executor  to  use 
such  proportion  of  their  income  for  the  purpose  indicated,  and  is 
silent  as  to  whether  it  was  an  absolute  gift  to  the  principal  of 
the  estate  or  a  loan  to  save  a  greater  loss.  The  presumption, 
even  in  view  of  this  fact,  we  think,  is  that  the  advance  of  income 
was  merely  a  temporary  loan.  If  more  was  intended  by  the  par- 
ties, they  and  the  executor  would  have  been  more  explicit;  and 
their  subsequent  conduct  confirms  this  view.  In  this  respect  we 
must  differ  from  the  finding  of  the  auditing  judge,  and  sustain 
the  first  and  fifth  exceptions. 

Argued  before  McCullum,  C  J.,  and  Dean,  Brown,  Fell. 
and  Mestrezat,  JJ. 

James  Aylward  Develin  and  Alexander  Simpson,  Jr.,  for  ap- 
pellants. 

Frank  P.  Prichard  and  John  G.  Johnson,  for  appellee. 

Dean,  J. — A  statement  of  the  facts  preceding  and  connected 
with  the  account  of  Charles  Henry  Hart,  executor  and  trustee  of 
his  father,  Samuel  Hart,  deceased,  is  given  in  the  appeal  of  Char- 
les Henry  Hart  from  same  decree,  opinion  on  which  is  handed 
down  this  day.  (53  Atl.  369.)  As  to  these  appeals  —  that  of  Julia 
C.  Burton  and  others  —  we  are  of  opinion  that  the  court  below 
properly  held  that,  when  the  heirs  agreed  to  the  purchase  of  the  an- 
tagonistic stock,  and  that  one-half  of  the  purchase  money  should 
be  realized  by  a  loan  to  be  made  by  the  executor,  and  that,  further, 
when  they  consented  that  $7,750  of  this  loan  should  be  repaid  out 
of  the  income  and  $2,250  out  of  the  principal  of  the  estate;  it  was 
understood  that  the  advance  of  income  was  merely  a  temporary 
loan,  and  not,  as  the  auditing  judge  held,  a  gift,  not  to  be  repaid. 
We  think  this  is  a  correct  interpretation  of  the  written  agree- 
ment of  October  29,  1894.  The  first  assignment  of  error  is  there- 
fore overruled. 

As  to  the  second  assignment  —  that  the  court  erred  in  allow- 
ing the  executor  and  trustee  the  commissions  —  it  is  well  founded. 
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The  court  below  narrates  the  facts  exhibiting  the  conduct  of  the 
executor  thus :  "  What  are  the  facts  in  the  present  case  ?  No 
account  was  filed  by  the  executor  for  fifteen  years,  and  then  under  * 
compulsion,  and  when  filed  is  improperly  stated,  and  imposes 
great  labor  and  exhaustive  examination  upon  parties  interested 
and  the  court,  and  includes  both  principal  and  income  and  distri- 
bution in  one  so-called  account,  claims  commissions  wrongfully, 
and  even  upon  a  debt  of  his  own,  which  has  never  been  paid  by 
him,  although  less  than  the  amount  of  commissions  which  he 
has  paid  himself.  And  although  he  sold  many  of  the  investments 
made  by  the  testator  at  a  profit  —  but  at  what  date  does  not  ap- 
pear in  the  account  —  he  has  retained  others  until  the  present 
time,  when  they  are  practically  worthless;  and  paid  assessments 
out  of  the  principal  of  the  estate  upon  shares  of  stock  and  bonds 
not  recognized  as  investments  proper  to  be  held  by  an  executor, 
and  which  should  have  been  sold  by  him;  made  investments  of 
money  of  the  estate  in  railroad  iron  company  and  brick  company, 
country  club  and  card  company,  bonds  and  stock  —  all  illegal 
investments;  paid  himself  in  excess  of  his  share  of  the  estate, 
without  award  by  the  court,  and  unknown  to  legatees  and  cestuis 
que  trustent,  and  retained  shares  of  stock  at  less  than  their  market 
value,  and,  in  addition,  in  the  income  account  charged  himself 
with  interest  and  dividends  received  on  the  investments  he  had 
appropriated  to  himself  as  a  share  of  the  personal  estate  as  be- 
longing to  the  estate,  and  the  distribution  to  him  had  not  been 
made,  deducted  commissions  upon  the  whole  amount  as  if  it  had 
actually  been  paid  to  him,  and  then  made  distribution  to  the 
cestuis  que  trustent  and  himself  as  if  an  actual  cash  balance  for 
distribution.  And,  still  more  inexplicable,  the  income  account 
from  July,  1897,  to  May,  1900,  both  inclusive,  instead  of  claim- 
ing credit  for  the  distribution  of  his  share  to  himself,  has  this  re- 
markable entry,  viz. :  '  Credit  to  C.  H.  Hart.'  "  If  this  does  not 
point  to  reckless  and  blamable  mismanagement  on  the  part  of  a 
trustee,  we  are  at  loss  to  conceive  what  language  could  more 
pointedly  pronounce  him  guilty  of  such  a  charge ;  and  yet  the  re- 
sult is  only  this  mild  conclusion  on  the  part  of  the  court  below : 
44  This  is  another  illustration  of  the  mismanagement  and  want 
of  good  care  exhibited  in  the  control  and  management  of  the  es- 
tate, and,  taken  in  connection  with  his  irregular  and  almost  in- 
Vol.  VIII  — 11 
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comprehensible  account,  we  regret  to  reach  the  conclusion  that 
the  executor  does  not  merit  the  full  reward  granted  to  a  prudent, 
.  careful,  and  meritorious  trustee.  Enough  has  been  shown  to  war- 
rant the  disallowance  of  all  compensation,  but  we  are  disposed  to 
be  more  lenient.  The  rate  allowed  by  the  auditing  judge  is 
adopted,  but  the  amount  to  be  awarded  to  the  executor  as  com- 
pensation cannot  be  ascertained  except  upon  a  restatement  of  the 
account,  showing  disallowance  of  commissions  upon  the  several 
items  before  referred  to,  together  with  the  income,  so  called, 
upon  the  securities  appropriated  by  the  executor  as  his  distributive 
share."  Taking  the  facts  as  the  court  states  them,  and  as  the 
evidence  developed  them,  it  may  well  say,  "  Enough  has  been 
shown  to  warrant  the  disallowance  of  all  compensation."  In  fact, 
it  warranted  no  other  than  a  disallowance  of  all  compensation. 
The  personal  regret  for  the  trustee's  conduct  should  not  have 
moved  the  court  to  shrink  from  the  judicial  decree  which  logically 
followed  the  finding  of  facts  —  one  refusing  him  all  com- 
pensation. In  the  real  sense  of  the  word,  it  is  not  the  infliction 
of  a  "  penalty,"  for  there  is  another  court  better  adapted  both  in 
its  procedure  and  judgment  to  that  end.  In  the  Orphans'  Court 
it  is  simply  a  refusal  to  reward  him  as  for  doing  well  that  which 
he  has  done  ill.  That  he  did  not  intentionally  wrong  his  cestuis 
que  trustent  is  immaterial  on  the  question  of  compensation.  If 
they  have  suffered  by  his  neglect  and  mismanagement,  he  has  no 
claim  in  law  or  equity  to  be  paid  for  that  sort  of  management. 
In  running  over  more  than  a  score  of  cases  from  In  re  Swarfs- 
waiter's  Account  (4  Watts,  77),  down,  I  have  not  found  one  that 
would  warrant  the  ruling  of  the  Orphans'  Court  on  like  facts. 
In  two  cases  —  Appeal  of  Holtnan  (24  Pa.  St.  174),  and  Appeal 
of  Norris  (71  id.  106) — the  trustees  were  far  less  negligent  and 
blamable  than  in  this  case.  In  both  they  were  refused  com- 
missions. In  the  first  case  —  Holman's  Appeal  —  the  court  went 
further,  and  refused  all  allowance  of  counsel  fees.  In  the  last 
case  the  court  says :  "  Where  there  is  no  evidence  of  a  proper 
attention  to  the  duties  of  a  trust,  where  no  account  has  been  set- 
tled for  thirty  years,  and  then  only  when  a  settlement  was  com- 
pelled by  law,  and  where  a  very  unfair  exhibit  was  made  when 
the  account  was  presented,  no  compensation  ought  to  be  allowed 
to  the  executrix.    Nor  would  it  be  just  to  charge  the  remainder- 
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men  with  the  fees  paid  to  professional  gentlemen  to  dispute  their 
rights  and  to  advance  the  interests  of  the  accountant."  That  the 
accountant  was  not  compelled  by  citation  to  render  accounts  for 
fifteen  years  after  he  took  out  letters  in  no  way  excuses  him,  or 
indicates  assent  to  his  methods.  The  beneficiaries  under  the  will 
were  the  children,  grandchildren,  and  other  near  relatives  of  the 
testator.  The  accountant  was  his  son,  by  profession  a  lawyer. 
It  was  natural  that  they  should  repose  confidence  in  him,  and  for 
many  years  accept  his  assertions  of  faithfulness  to  their  interest. 
Besides,  their  affection  for  him  and  aversion  to  publicity  would, 
in  large  measure,  account  for  a  silence  which  resulted  to  their 
prejudice.  Therefore  the  decree  of  the  court  below,  so  far  as  it 
allows  compensation  to  the  executor  and  trustee,  is  reversed,  and 
it  is  directed  that  the  account  be  restated  accordingly. 


Taylor  vs.  Taylor  et  al.  (Yarnell  et  al.,  Interveners). 
[Supreme  Court  of  Iowa,  Oct.  30  1902;  118  Iowa,  407,  92  N.  W.  71.] 

Wills  —  Construction  —  Contingent  Remainder  —  Levy  on 

Remainder. 

1.  Testator's  will  gave  his  wife  a  life  estate,  and  provided  that  on  her 

death  the  property  should  be  divided  between  his  "  children  or  their 
heirs  as  the  law  directs."  Held,  that  inasmuch  as  under  Code, 
8  2913,  making  technical  words  unnecessary  to  create  a  fee,  a  con- 
struction of  "  or "  as  "  and  "  would  render  the  clause  meaningless, 
and,  as  there  appeared  no  reason  to  believe  "  or  "  intended  for  "  and," 
the  will  meant  that  the  heirs  of  a  child  dying  before  the  life  tenant 
took  under  the  will,  and  not  by  descent,  and  hence  the  remainder  was 
contingent. 

2.  Code,  i  3801,  provides  that  judgments  are  liens  on  real  estate  owned  by 

defendants,  and  section  48,  paragraph  8,  provides  that  real  estate  in- 
cludes lands,  tenements,  hereditaments,  and  all  rights  thereto  and 
interests  therein.  Held,  that,  where  the  uncertainty  of  a  contingent 
remainder  involves  solely  the  question  of  who  shall  take  the  real 
estate,  it  is  not,  before  vesting,  the  subject  of  levy  and  sale  under 
execution. 
Deemer  and  McClain,  JJ.,  dissenting  in  part. 

Appeal  from  District  Court,   Polk  county;   S.   F.   Prouty, 
Judge. 
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Henry  Taylor  died  testate  December  4,  1882,  owning  about 
eighty-nine  acres  of  land.  His  wife,  Elizabeth  Taylor,  died  Janu- 
ary 20,  1900,  and  on  the  3d  day  of  March  following  suit  in  par- 
tition was  instituted  by  one  of  their  children,  and  a  decree  entered 
on  the  twentieth  of  the  same  month  fixing  the  rights  and  in- 
terests of  all  parties  to  the  action  save  those  relating  to  the  one- 
eighth  found  to  be  the  share  of  F.  M.  Taylor,  against  whom 
R.  A.  Crawford  recovered  judgment  December  4,  1883,  and 
R.  V.  Yarnell  November  16,  1896.  Taylor's  interest,  if  any,  in 
the  land  was  levied  on  and  sold  under  the  judgment  of  Craw- 
ford, and  a  sheriff's  deed  issued  to  him  May  4,  1891.  After  the 
beginning  of  the  action,  and  about  June,  1900,  Taylor  conveyed 
all  his  interest  in  the  land  to  Yarnell  in  satisfaction  of  his  judg- 
ment. Upon  hearing  the  court  declared  Yarnell  owner  of  the 
share  devised  to  F.  M.  Taylor,  and  Crawford  appeals. 

Affirmed. 

Howe  &  Miller  and  Woodin,  Nichols  &  Ayres,  for  appellant. 

Read  &  Read,  for  appellee  Yarnell. 

Ladd,  C.  J. —  The  first  question  raised  on  this  appeal  is,  was 
the  remainder,  after  the  termination  of  the  estate  given  the  widow, 
vested  or  contingent?  If  vested,  the  share  of  one-eighth  devised 
to  F.  M.  Taylor  passed  under  the  sheriff's  deed,  prior  to  the 
widow's  death,  to  Crawford ;  if  contingent,  it  was  not  subject  to 
levy,  and  Yarnell  became  the  owner  under  a  conveyance  after  the 
beginning  of  the  action.  The  will  reads :  "  I  give,  devise,  and 
bequeath  all  my  property,  real  estate  described  as  follows  [de- 
scribing real  estate  in  question],  and  personal  property,  to  my 
wife,  Elizabeth  Taylor,  for  her  use  and  control  during  her  widow- 
hood, and  at  her  decease  or  marriage  to  be  equally  divided  be- 
tween my  children  or  their  heirs  as  the  law  directs,  except  that 
my  son  Charles  E.  Taylor  is  to  be  provided  with  a  good  span  of 
horses,  or  their  value  (as  he  may  choose),  as  soon  as  he  begins 
doing  business  for  himself."  The  widow  died  without  marrying 
again.  Were  the  remaindermen  in  being  and  ascertained  at  the 
death  of  the  testator?  "A  remainder  is  contingent  when  it  is  so 
limited  as  to  take  effect  to  a  person  not  in  esse,  or  not  ascertained, 
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or  upon  an  event  which  may  never  happen,  or  may  not  happen 
until  after  the  determination  of  the  particular  estate."  (Robin- 
son v.  Palmer,  90  Me.  246,  38  Atl.  103.)  If  the  gift  is  immediate, 
though  its  enjoyment  be  postponed,  it  is  vested ;  but  if  it  is  future, 
and  is  dependent  on  some  dubious  circumstance,  through  which 
it  may  be  defeated,  then  it  is  contingent.  Hence  it  has  been  said 
that  the  point  which  determines  the  vesting  is  not  whether  time 
is  annexed  to  the  gift,  but  whether  it  is  annexed  to  the  substance 
of  the  gift  as  a  condition  precedent.  (McClure's  Appeal,  72  Pa. 
St.  414.)  And  in  Beatty's  Admr.  v.  Montgomery's  Exr.  (21  N. 
J.  Eq.  324),  it  was  declared  that  whether  a  legacy  is  vested  or 
contingent  depends  upon  the  event,  and  not  on  the  time.  If  the 
event  is  uncertain,  the  legacy  is  contingent,  though  the  time  is 
fixed;  and,  if  certain,  the  legacy  is  vested,  although  the  time  is 
uncertain.  The  books  are  agreed  that  the  law  leans  toward  the 
vesting  of  remainders.  Some  of  the  rules  of  construction  are 
mentioned  in  McClain  v.  Capper  (98  Iowa,  146,  67  N.  W.  102). 
These  and  others  will  be  found  somewhat  elaborated  in  Goebel 
v.  Wolf  (113  N.  Y.  405,  21  N.  E.  388,  10  Am.  St.  Rep.  464,  and 
note)  ;  Bank  v.  Ballard's  Assignee  (83  Ky.  481,  4  Am.  St.  Rep. 
160)  ;  Manderson  v.  Lukens  (23  Pa.  St.  31,  62  Am.  Dec.  312) ; 
Ducker  v.  Burnham  (146  111.  9,  34  N.  E.  558,  37  Am.  St.  Rep. 
135).  Reverting  to  the  instrument  under  consideration,  it  will 
be  seen  that  our  conclusion  necessarily  depends  on  the  effect  to 
be  given  the  words  "  or  their  heirs  as  the  law  directs."  The  last 
clause  evidently  means  those  heirs  entitled  to  inherit  under  the 
laws  of  the  State,  and,  had  "  and  "  been  written  in  the  place  of 
"  or,"  there  could  have  been  no  doubt  of  the  testator's  intention 
of  merely  creating  an  estate  of  inheritance.  To  treat  "  or  "  as 
'*  and "  in  construing  the  will  would  render  the  whole  clause 
meaningless,  as  without  it  the  fee  would  have  passed  to  the  chil- 
dren. (§  2913,  Code.)  But  we  are  not  permitted  to  reject 
clauses,  nor  arbitrarily  to  substitute  one  word  for  another. 
This  can  only  be  done  when  imperatively  demanded  in  order 
to  carry  out  the  intentions  of  the  testator.  In  Griffith's 
Lessee  v.  Woodward  (1  Yeates,  318)  it  was  said:  "Courts 
of  justice  will  transpose  the  clauses  of  a  will  and  con- 
strue '  or '  to  be  '  and  '  and  '  and  '  to  be  '  or  '  only  in  such  cases 
when  it  is  absolutely  necessary  so  to  do  to  support  the  evident 
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meaning  of  the  testator.  But  they  cannot  arbitrarily  expunge  or 
alter  words  without  such  apparent  necessity."  Sir  George  Jessel 
illustrates  in  a  ludicrous  way  the  fallacy  of  changing  the  natural 
meaning  of  words  in  Morgan  v.  Thomas  (9  Q.  B.  Div.  645) : 
"  You  will  find  it  said  in  some  cases  that  '  or '  means  '  and/  but 
'  or  '  never  does  mean  '  and  '  unless  there  is  a  contest  which  shows 
it  is  for  '  and '  by  mistake.  Suppose  the  testator  said,  '  I  give  the 
black  cow  on  which  I  usually  ride  to  A.  B./  and  he  usually  rode 
a  black  horse,  of  course  the  horse  would  pass ;  but  I  do  not  think 
that  any  annotator  of  cases  would  put  in  the  marginal  notes  that 
'  cow  '  means  '  horse.'  "  Nothing  in  the  wording  of  the  will  or 
the  situation  of  the  parties  indicates  that  the  disjunctive  "  or " 
was  by  mistake  made  use  of  instead  of  the  conjunctive  "  and," 
or  that  it  was  not  designedly  employed  to  express  the  real  inten- 
tion of  the  testator.  (In  re  Gilmor's  Estate,  154  Pa.  St.  523,  26 
Atl.  614,  35  Am.  St.  Rep.  855.)  No  doubt  there  are  decisions 
holding  that,  in  a  devise  to  one  or  his  heirs,  issue,  or  the  like, 
whatever  the  form  of  expression,  the  word  "  or  "  should  be  con- 
strued as  "  and."  (See  cases  collected  in  note  to  Janny  v.  Sprigg. 
48  Am.  Dec.  570.)  On  this  subject  Judge  Redfield,  in  his 
work  on  Wills,  says :  "  There  is  also  a  class  of  cases,  somewhat 
numerous,  where  the  word  '  or '  is  interposed  between  the  name 
of  the  first  legatee  or  devisee  and  the  heirs  of  such  person, —  as, 
to  A.  or  his  heirs,  forever,  or  in  tail, —  in  regard  to  which  there 
has  been  considerable  discussion,  and  where  there  does  not  seem 
to  be  perfect  coincidence.  Some  of  the  earlier  cases  where  this 
occurs  incline  to  treat  the  variation  from  the  usual  form  of  creat- 
ing such  limitations  as  merely  accidental,  and  as  not  being  in- 
tended to  create  any  different  estates.  The  cases  where  the  word 
'  or '  being  interposed  between  the  name  of  the  first  devisee  or 
legatee  and  his  heirs  has  been  held  to  indicate  the  intention  of 
substituting  the  latter  in  place  of  the  ancestor  are  numerous,  and, 
being  more  recent,  as  a  general  thing,  and  more  in  consonance 
with  the  words  used,  must  be  regarded  as  defining  the  most  re- 
liable rule."  (1  Redfield  Wills,  486.)  In  Salisbury  v.  Petty 
(3  Hare,  86),  the  vice-chancellor  held  the  word  "  or  "  in  this  con- 
nection to  mean  "  in  case  of  death  of."  In  Girdlestone  v.  Doe 
(2  Sim.  225),  the  bequest  was  of  an  annuity,  after  the  enjoyment 
of  it  for  life  by  another,  to  James  Holman  "  or  his  heirs."    After 
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the  testator's  death,  and  while  the  life  tenant  was  living,  Holman 
assigned  his  interest  in  the  annuity  to  Girdlestone.  Holman  died 
before  the  life  tenant,  and  after  the  death  of  the  latter  Girdle- 
stone  brought  suit  to  compel  payment  of  the  annuity  to  him.  It 
was  held  that  "or"  must  be  construed  as  a  disjunctive,  and 
that,  as  the  testator  contemplated  that  Holman  might  die  before 
the  life  tenant,  he  did  not  take  an  absolute  interest  in  the  annuity. 
(See  also  Gittings  v.  McDcrmott,  2  Myl.  &  K.  69;  Price  v.  Lock- 
ley,  6  Beav.  180 ;  Doody  v.  Higgins,  9  Hare,  App.  xxxii ;  Speak- 
man  v.  Speakman,  8  Hare,  180;  In  re  Craven,  23  Beav.  333.) 
In  Robb  v.  Belt  (12  B.  Mon.  643)  the  will  provided  that  the 
widow  should  enjoy  the  use  and  control  of  the  property  so  long 
as  she  remained  unmarried,  and  that  upon  her  marriage  or  death 
**  the  property  is  equally  to  be  divided  among  my  eight  children, 
or  their  heirs  legally  begotten  of  their  bodies."  The  court  held 
that  the  words  "  or  their  bodily  heirs  "  were  to  be  taken  as  the 
designation  of  persons  who  were  to  take,  or  as  words  of  pur- 
chase, and  were  equivalent  to  the  words,  "  or  such  descendants  of 
any  that  may  be  dead  or  may  then  be  their  heirs,"  referring  to 
the  time  of  the  division  of  the  estate.  It  was  said :  "  But  as  the 
testator  does  not  say  '  among  my  living  children,'  but '  among  my 
eight  children/  '  or '  is  proper  to  show,  and  does  show,  as  to  some 
of  them,  there  is  an  alternative  devise  in  case  of  their  death  be- 
fore the  time  referred  to,  and  that  in  that  event  the  heirs  of  the 
bodies  of  the  deceased  are  to  take  in  place  of  the  deceased."  In 
Ebey  v.  Adams  (135  111.  80,  25  N.  E.  1013,  10  L.  R.  A.  162),  the 
life  estate  was  given  to  the  widow,  and  upon  her  death  the  prop- 
erty directed  to  be  sold.  After  providing  for  the  payment  of 
certain  bequests,  the  will  reads:  "And  the  balance  of  the  pro- 
ceeds of  my  estate  my  executors  are  hereby  directed  to  distribute 
among  my  children  or  their  heirs,  to  wit  [naming  his  six  chil- 
dren], share  and  share  alike,  with  this  exception  [payment  of 
two  $1,000  each  more  than  the  others]."  After  reviewing  the  au- 
thorities, the  court,  speaking  through  Shope,  J.,  concluded: 
44  The  words  '  heir '  or  '  their  heirs '  are  technically  words  of 
limitation ;  but  in  this  and  other  cases  they  are  used  as  words  of 
purchase,  and  always  have  that  operation  when  it  sufficiently  ap- 
pears that  the  term  is  used  to  designate  a  particular  person  or 
particular  persons  who  may  stand  in  that  relation  at  the  happen- 
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ing  of  a  certain  event,  or  at  a  certain  period,  and  not  to  the  whole 
line  of  heirs  in  succession.  No  one  can  have  heirs  while  living. 
The  word  *  or/  therefore,  as  here  used,  indicates  substitution, 
and  the  payment  or  distribution  is  to  be  made  at  a  fixed  period ; 
i.  e.,  upon  the  sale  by  the  executors,  after  the  termination  of  the 
immediate  estate.  It  would  seem  clear,  therefore,  that  the  per- 
sons who  are  to  take  are  such  of  the  children  as  might  be  living 
at  the  time  of  the  distribution,  and  the  heirs  of  such  as  might 
have  predeceased."  /See  also  Wren  v.  Hynes'  Admr.,  2  Mete. 
[Ky.]  129;  Clarke  v.  Cordis,  4  Allen,  466;  O'Brien  v.  Heeney, 
2  Edw.  Ch.  248;  note  to  Proctor  v.  Clark  [Mass.],  12  L.  R.  A. 
721 ;  5.  C,  27  N.  E.  673;  Timins  v.  Stackhouse,  27  Beav.  434.) 
In  McClain  v.  Capper  (98  Iowa,  145,  67  N.  W.  102)  the  will 
provided :  "  I  will  and  bequeath  to  my  beloved  wife  during  the 
minority  of  my  children  the  entire  use  and  benefit  of  my  real 
estate  for  the  purpose  of  supporting  and-  educating  my  children ; 
and  when  my  youngest  child  arrives  at  full  age  I  desire  that  the 
real  estate  (after  my  wife's  dower  interest  is  set  off  to  her  therein) 
be  divided  between  my  children,  namely,  Margaret  Jane,  Rose 
Ann,  Oscar  S.,  Flora  E.,  Harvey  M.,  John  K.,  their  heirs,  or 
'  survivors  of  them ;' "  and  it  is  held  that  the  children  took  no 
vested  interest  in  the  land  until  the  youngest  child  attained  ma- 
jority, and  therefore  a  devise  of  her  interest  therein  by  one  who 
died  before  that  time  passed  no  title  thereto.  (See  also  Wilhelm 
v.  Colder,  102  Iowa,  342,  71  N.  W.  214.) 

In  view  of  these  authorities,  the  words  "  or  their  heirs  "  must 
be  regarded  as  words  of  purchase,  rather  than  of  limitation,  and 
the  intention  of  the  testator  to  have  been  that  the  heirs  of  the 
children  take  by  substitution,  rather  than  by  descent.  This  con- 
clusion is  aided  somewhat  by  the  wording  of  the  will,  in  which 
there  appears  no  express  devise  to  the  children,  but  merely  the 
statement  of  how  and  between  whom  the  property  is  to  be  di- 
vided at  the  marriage  or  decease  of  the  widow.  Justices  Deemer 
and  McClain,  however,  are  of  the  opinion  that  the  instant  case 
ought  to  be  distinguished  from  McClain  v.  Capper,  for  that  "  or 
survivors  of  them  "  there  follow>s  the  word  "  heirs,"  and  hence, 
in  event  any  of  the  children  died  before  the  attainment  of  major- 
ity of  the  youngest,  the  remainder  would  have  vested,  not  in  the 
heirs  of  such  child,  but  the  heirs  thereof  then  surviving.    In  their 
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opinion  the  remainder  should  be  treated  as  vested,  as,  in  any 
event,  it  was  cast  finally  upon  the  children  and  the  heirs  of  those 
who  might  die  before  the  life  tenant.  This  view,  as  it  seems  to 
the  majority,  overlooks  the  evident  design  of  the  testator  that  the 
heirs  of  any  child  who  might  die  before  the  death  of  the  life  ten- 
ant take  under  the  will,  rather  than  by  descent.  Such  intention, 
having  been  clearly  expressed,  should  be  carried  out.  Its  practi- 
cal advantage  to  the  devisee  is  illustrated  in  this  action. 

2.  In  an  additional  brief  appellant  contends  that,  as  F.  M. 
Taylor  had  a  contingent  interest  in  the  real  estate,  it  passed  under 
the  sheriff's  deed.  Under  our  statute  judgments  "  are  liens  upon 
the  real  estate  owned  by  defendants"  (Code,  §  3801),  and  real 
estate  "  includes  lands,  tenements,  hereditaments,  and  all  rights 
thereto  and  interests  therein"  (Id.,  §  48,  par.  8).  These  sec- 
tions contemplate  a  present  tangible  right  to  or  interest  in  the 
land;  that  is,  it  must  be  owned  by  the  judgment  defendant  at  the 
very  time  the  lien  is  claimed  to  have  attached.  The  evolution  of 
the  law  concerning  the  assignability  of  contingent  remainders 
need  only  be  referred  to.  It  is  enough  to  say  that  they  are  now 
generally  held  assignable.  (Miller  v.  Emans,  19  N.  Y.  384; 
Bodenhamer  v.  Welch,  89  N.  C.  81.)  The  possible  exception  is 
where  the  uncertainty  is  with  respect  to  the  person.  Such  a  trans- 
fer, it  seems,  will  not  be  upheld  in  law,  though  often  sustained 
in  equity.  It  is  not  a  possibility  coupled  with  an  interest.  (4 
Kent  Comm.  252.)  No  one  can  be  said  to  own  it.  Several  may- 
have  the  chance  of  acquiring  it.  Any  right  the  remainderman 
may  have  is  said  to  be  in  abeyance.  Says  Mr.  Washburn,  in  his 
work  on  Real  Property :  "  For  a  long  time  a  contingent  re- 
mainder was  not  supposed  to  be  the  subject  of  alienation,  because 
it  was  rather  the  possibility  than  an  estate ;  like  the  possibility  of 
an  heir-at-law,  for  instance,  having  the  estate  when  his  ancestor 
shall  have  died.  But  it  is  now  settled  that  when  the  contingency 
upon  which  the  remainder  is  to  vest  is  not  in  respect  to  the  per- 
son, but  the  event,  when  the  person  is  ascertained  who  is  to  take 
if  the  event  happens,  the  remainder  may  be  granted  or  devised, 
and  the  grantee  or  devisee  will  come  into  the  place  of  the  grantor 
or  devisor,  with  his  chance  of  having  the  estate.  But  if  the  con- 
tingency is  in  the  person  who  is  to  take  —  as  where  the  remainder 
is  limited  to  the  heirs  of  one  now  alive  —  there  is  no  one  who  can 
make  an  effectual  grant  or  devise  of  the  remainder."     As  the 
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statute  refers  to  a  present  interest  in  land,  and  F.  M.  Taylor  had 
but  probability  of  acquiring  it,  nothing  passed  under  the  execution 
sale.  Where  the  possibility  is  coupled  with  an  interest,  as  in  White 
v.  McPheeters  (75  Mo.  286),  a  different  rule  may  obtain.  The 
statute  of  that  State  is  as  broad  as  our  own,  and,  as  the  uncer- 
tainty was  not  as  to  whether  McPheeters  would  be  the  taker,  but 
whether  the  life  tenant  would  die  first,  the  contingent  remainder 
was  found  subject  to  the  lien  of  the  judgment.  Unless  he  took, 
no  remainder  was  provided,  as  the  land  would,  under  the  terms 
of  the  will,  in  that  event,  go  to  the  life  tenant.  The  uncertainty, 
then,  was  not  as  to  the  person,  but  the  event.  The  case  of  Young 
v.  Young  (89  Va.  675,  17  S.  E.  470,  23  L.  R.  A.  642.)  is  some- 
what in  point.  There  the  devise  was  to  Ann  Porter  Young  for 
life,  with  remainder  in  fee  to  such  of  her  issue  as  might  be  living 
at  her  death.  Judgment  in  rem  was  obtained  against  one  of  her 
children^  Robert  W.  Young,  a  nonresident,  before  the  death  of  the 
life  tenant,  through  a  writ  of  attachment  levied  on  the  land,  and 
the  court  held  that  this  was  before  the  remainder  vested  in  said 
Young,  "  and  while  he  had  no  interest  in  said  property  which 
could  be  subjected  to  a  lien  of  attachment.  In  the  opinion  of  this 
court,  the  words  '  estate  or  debts '  due  him  '  within  the  county  or 
corporation  in  which  the  suit  is/  in  section  1,  chap.  148,  Code  Va. 
1873,  were  not  intended  to  apply  to  a  mere  possibility,  such  as 
the  said  R.  W.  Young  had  at  the  time  the  said  attachment  was 
sued  out."  (See  note  to  this  case  in  23  L.  R.  A.  642.)  And, 
where  the  uncertainty  is  as  to  the  taker,  the  remainder,  although 
an  assignment  of  it  may  be  enforced  in  equity,  was  held  not  sub- 
ject to  execution  in  Watson  v.  Dood  (68  N.  C.  528),  the  court 
remarking  that  "  it  is  clear  that  such  a  possibility  would  sell  for 
little  or  nothing,  as  no  one  would  bid  except  the  holder  of  the 
first  estate,  for  the  purpose  of  extinguishing  the  limitation:"  (See 
also  2  Freeman  Executions  [3d  ed.],  §  278;  H award  v.  Peavey, 
128  111.  431,  21  N.  E.  503,  15  Am.  St.  Rep.  120;  Harrington  v. 
Sharp,  1  G.  Greene,  131,  48  Am.  Dec.  365.)     The  decisions  of 

.  New  York  are  based  on  statutes  peculiar  to  that  State.     (See 

I  Moore  v.  Littel,  41  N:  Y.  66.)    We  are  inclined  to  the  view  that, 

where  the  uncertainty  of  a  contingent  remainder  involves  solely 

!  the  question  of  who  shall  take  the  real  estate,  it  is  not,  before 

vesting,  the  subject  of  levy  and  sale  under  execution. 

1  Affirmed. 
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Deneff  vs.  Helms. 

{Supreme  Conrt  of  Oregon,  Oct.  27,  1902;  42  Oreg.  161,  70  Pac.  390.] 

Gifts  —  Causa   Mortis  —  Trust  —  Public   Policy  —  Execu- 
tors and  Administrators  —  Assets. 

1.  Deceased,  shortly  before  his  death,  owned  a  deposit  in  a  private  bank 

and  another  in  the  hands  of  N.  The  day  before  his  death  he  called 
N.,  one  of  the  bankers,  and  H.,  to  his  bedside,  and  there  announced 
in  the  presence  of  all  of  them  that  he  gave  to  H.  everything  he  had, 
and  that  H.  should  care  for  him  as  long  as  he  lived,  and  after  his 
death  should  pay  all  charges,  pay  himself  liberally,  and,  if  anything 
remained,  send  it  to  deceased's  sister  in  Germany.  He  then  indorsed 
the  certificate  of  deposit  to  H.,  and  ordered  N.  to  deliver  the  money 
to  him.  H.  procured  the  money  from  N.  and  the  bank  the  same 
day,  and  deceased  died  the  succeeding  day.  Held  to  constitute  a 
valid  gift  to  H.  causa  mortis,  and  not  an  attempted  testamentary 
disposition. 

2.  A  gift  causa  mortis  to  a  donee,  who  is  to  take  care  of  the  donor  during 

life,  pay  his  debts  after  his  death,  and,  after  paying  himself,  deliver 
any  overplus  to  donor's  sister,  is  not  contrary  to  public  policy. 

3.  Property  disposed  of  by  deceased  during  his  lifetime  by  a  valid  gift 

causa  mortis  is  not  assets  recoverable  by  his  administrator. 

Appeal  from  Circuit  Court,  Jackson  county;  H.  K.  Hanna, 
Judge. 

Action  by  William  Deneff,  administrator  of  the  estate  of  Ed- 
ward Graupner,  deceased,  against  Edward  Helms,  administrator 
of  the  estate  of  H.  V.  Helms,  deceased.  Judgment  for  defendant, 
and  plaintiff  appeals. 

Affirmed. 

William  Deneff,  as  the  administrator  of  the  estate  of  Edward 
"Graupner,  deceased,  instituted  this  action  against  H.  V.  Helms 
to  recover  the  sum  of  $2,200,  which,  it  is  alleged,  he  converted  to 
his  own  use.  Helms  answered,  basing  his  right  to  the  money 
upon  a  gift  causa  mortis,  made  to  him  by  Graupner  while  in  con- 
scious peril  of  dissolution  for  the  following  purposes,  to  wit,  to 
pay  the  just  and  legal  debts  of  the  donor,  to  pay  himself  and 
family  liberally  for  their  care  and  attention  bestowed  upon  him 
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during  his  illness,  and  to  send  whatever  balance  there  might  re- 
main to  his  (Graupner's)  sister  in  Germany.  Before  trial  H.  V. 
Helms  died,  and  Edward  Helms,  as  administrator  of  his  estate, 
was  substituted  as  defendant.  When  the  cause  was  called  for 
trial,  a  jury  was  waived,  and  the  court,  after  hearing  the  evi- 
dence, made,  among  others,  the  following  findings  of  fact :  "  That 
on  the  8th  day  of  February,  1899,  one  Edward  Graupner,  then  a 
resident  of  Jackson  county,  Oregon,  was  the  possessor  and  owner 
of  twenty-two  hundred  dollars  in  money,  two  thousand  dollars  of 
which  was  in  the  bank  of  Beekman  &  Reames,  and  for  which  the 
said  Graupner  held  their  certificate  of  deposit,  and  two  hundred 
dollars  of  the  first  mentioned  sum  was  in  the  hands  of  Judge  J.  R. 
Neil.  That  on  said  last-mentioned  date  the  said  Edward  Graup- 
ner was  dangerously  ill,  and  there  had  assembled  at  his  bedside 
the  following  named  persons,  viz.,  Judge  J.  R.  Neil,  T.  G.  Reames, 
and  H.  V.  Helms.  That  the  said  Edward  Graupner  then  and 
there  announced  in  the  presence  and  hearing  of  all  of  said  parties 
that  he  gave  to  H.  V.  Helms  all  and  everything  he  had ;  that  said 
Helms  should  care  for  him  as  long  as  he  lived,  so  that  he  could 
have  what  was  necessary ;  that  after  his  death  Helms  was  to  pay 
all  charges,  pay  himself  liberally,  and,  if  anything  remained,  he 
was  to  send  it  to  his  (Graupner's)  sister  in  Germany.  That 
H.  V.  Helms  assented  to  receiving  said  property,  and  agreed  to 
comply  with  the  conditions  named  That,  in  order  to  carry  out 
his  wishes,  the  said  Edward  Graupner  then  and  there,  in  the 
presence  of  all  of  said  parties,  indorsed  said  certificate  of  deposit 
so  that  it  was  made  payable  to  said  H.  V.  Helms,  and  then  de- 
livered the  same  to  said  H.  V.  Helms,  and  at  the  same  time  orally 
directed  T.  G.  Reames,  of  the  banking  firm  of  Beekman  &  Beames, 
to  pay  the  amount  due  on  said  certificate  of  deposit  to  H.  V. 
Helms ;  and  at  the  said  time  and  place,  and  in  the  presence  of  all 
of  said  parties,  orally  instructed  Judge  J.  R.  Neil  to  pay  over  to 
said  Helms  the  said  two  hundred  dollars  in  his  hands  belonging 
to  said  Graupner.  That  the  said  Edward  Graupner  was  at  said 
date  of  sound  mind  and  memory,  and  he  then  parted  with  all  do- 
minion and  control  of  all  of  said  money.  That  subsequently,  to 
wit,  on  said  8th  day  of  February,  1899,  the  said  H.  V.  Helms 
presented  said  certificate  of  deposit  to  the  bank  of  Beekman  & 
Reames,  and  received  'thereon  said  sum  of  two  thousand  dollars, 
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and  on  said  date  Judge  J.  R.  Neil  paid  over  to  said  Helms  the 
said  sum  of  two  hundred  dollars.  That  said  H.  V.  Helms,  on 
said  8th  day  of  February,  1899,  to°k  an<*  retained  entire  posses- 
sion and  control  of  all  of  the  sums  of  $2,200.  That  afterwards,  to 
wit,  on  the  9th  day  of  February,  1899,  the  said  Edward  Graup- 
ner  died.  That  prior  to  the  filing  of  plaintiff's  complaint  the  said 
H.  V.  Helms  served  a  notice  on  plaintiff  that  he  was  ready,  will- 
ing, and  able  to  pay  all  just  debts  of  said  Edward  Graupner,  de- 
ceased."    Judgment  was  for  the  defendant,  and  plaintiff  appeals. 

Charles  Prim,  for  appellant. 

William  M.  Colvig,  for  respondent. 

Wolverton,  J.  (after  stating  the  facts). —  This  being  an  action 
at  law,  we  are  confined  to  the  consideration  of  the  question  as  to 
whether  the  facts  found  by  the  court  support  the  judgment.  In 
his  argument  plaintiff's  counsel  proceeded  upon  the  hypothesis 
that,  if  the  transactions  between  the  deceased  and  Helms  were 
adequate  to  the  consummation  of  any  gift,  it  was  a  donatio  causa 
mortis,  thus  conceding  in  effect  that  it  was  made  on  the  part  of 
the  donor  in  the  conscious  existence  of  an  impending  peril  of 
death,  and  in  view  of  dissolution.  This  eliminates  further  inquiry 
as  respects  the  first  essential  to  a  valid  gift  causa  mortis.  Nor  is 
there  any  contention  that  the  money  was  not  actually  delivered 
by  Graupner  in  person  to  Helms,  but  plaintiff's  strong  contention 
is  that  the  transactions  were  effective  merely  to  constitute  Helms 
the  agent  of  the  deceased  to  carry  out  his  will  respecting  the  money 
thus  intrusted  to  him;  that  is  to  say,  to  pay  all  his  lawful  debts, 
and  to  send  the  balance,  if  any  remained,  to  his  sister  in  Ger- 
many. He  contends  further  that  the  gift  was  not  absolute  and 
in  prcesenti,  but  to  take  effect  at  his  death,  and  was,  if  anything, 
an  attempted  testamentary  disposition  of  the  funds,  and,  not  hav- 
ing observed  the  formalities  essential  to  the  valid  execution  of  a 
will,  is  void  under  the  statute.  The  real  nature  of  a  gift  causa 
mortis,  relative  to  the  time  ot  its  taking  effect,  has  been  in  times 
past  a  subject  oi  controversy,  but  it  is  now  well  settled  that  such 
a  gift  is  operative  to  transfer  the  title  and  vest  it  in  the  donee  at 
once.     It  is  said,  however,  that  it  is  ambulatory,  conditional,  and 
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incomplete  during  the  life  of  the  donor,  because  it  is  subject  to  Be 
devested  by  the  happening  of  any  one  of  several  conditions, 
namely,  revocation  by  the  donor,  his  survival  of  the  apprehended 
peril,  or  of  the  donee,  or  the  want  of  sufficient  assets  to  discharge 
his  debts  and  liabilities.  The  circumstance  that  the  gift  is  ambu- 
latory and  inchoate  until  the  death  of  the  donor  does  not  render  it 
a  testamentary  disposition  of  the  property  concerned,  but  is  a  con- 
dition annexed  thereto,  without  which  it  would  be  fraudulent  as 
to  creditors.  The  essential  difference  therefore  between  a  gift 
inter  vivos  and  a  donatio  causa  mortis  is  that  the  former  must 
take  effect  during  the  life  of  the  donor  absolutely,  completely,  and 
irrevocably,  while  the  latter,  although  a  present  transfer  of  title, 
is  incomplete,  and  subject  to  be  defeated  by  the  happening  of 
any  one  of  the  conditions  above  enumerated ;  delivery,  actual  or 
constructive,  being  essential  in  either  case.  (Liebe  v.  Battmann, 
33  Oreg.  241,  54  Pac.  179,  72  Am.  St.  Rep.  705 ;  Ridden  v.  Thrall, 
125  N.  Y.  572,  26  N.  E.  627,  11  L.  R.  A.  684,  21  Am.  St.  Rep. 
758;  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  Ct.  Rep.  415,  27 
L.  ed.  500.)  A  delivery  to  an  agent  is  clearly  but  a  delivery  to 
his  principal,  and  the  agent's  possession  is  that  of  the  principal  to 
do  with  the  property  as  the  latter  may  direct.  And  the  same  is 
true  where  the  delivery  is  made  by  the  principal  to  his  agent ;  the 
custody  and  control  is  still  that  of  the  principal,  under  the  familiar 
maxim,  "  Qui  facit  per  alium  facit  per  se"  This  is  the  turning- 
point  of  the  present  controversy.  Did  the  deceased  deliver  the 
property  to  Helms  to  be  disposed  of  as  his  agent,  and  under  his 
direction,  still  retaining  the  dominion  and  control  over  it,  as  well 
as  the  present  ownership,  or  did  he  deliver  it  to  him  absolutely, 
intending  thereby  to  divest  himself  of  title,  and  transfer  it  to 
Helms,  or  the  sister  in  Germany ;  and,  if  to  the  latter,  did  he  con- 
stitute Helms  her  agent  or  his  own  ?  There  seems  to  be  no  legal 
objection  to  a  delivery  to  an  agent  or  trustee  for  the  donor,  tfre 
gift  being  valid  in  such  instance,  although  the  donee  does  not  at 
the  time  declare  his  acceptance  thereof.  It  is  sufficient  if  he  avails 
himself  of  the  provision  when  it  becomes  known  to  him,  even  sub- 
sequent to  the  decease  of  the  donor.  (Sessions  v.  Moseley,  4 
Cush.  87;  Dresser  v.  Dresser,  46  Me.  48;  Devol  v.  Dye  [Ind.], 
24  N.  E.  246,  7  L.  R.  A.  439.)  Not  so  as  to  a  gift  inter  vivos. 
It  being  in  the  nature  of  a  contract,  but  without  consideration, 
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and  the  donee  being  a  party  thereto,  acceptance  became  essential 
to  its  validity.  (Thornton  Gifts,  §  3.)  A  delivery  to  a  third 
person  with  instructions  to  deliver  to  the  intended  donee  at  the 
death  of  the  donor,  the  latter  retaining  dominion  and  custody  over 
the  property  in  the  meanwhile,  is  ineffectual  as  a  gift  in  either 
case,  because  the  third  party  is  constituted  merely  the  agent  or 
bailee  of  the  donor.  Such  a  transaction  is  regarded  as  an  at- 
tempted testamentary  disposition,  unless  accompanied  by  writing 
executed  as  a  will,  and  is  nugatory  for  the  purpose  designed. 
(Smith  v.  Ferguson,  90  Ind.  229,  46  Am.  Rep.  216;  Walter  v. 
Ford,  74  Mo.  195,  41  Am.  Rep.  312;  McCord's  Admr.  v.  McCord, 
yy  Mo.  166,  46  Am.  Rep.  9;  Daniel  v.  Smith,  75  Cal.  548,  17  Pac. 
683;  Hart  v.  Ketchum  [Cal],  53  Pac.  931;  Knight  v.  Tripp 
[Cal.],  54  Pac.  267;  and  Basket  v.  Hassell,  supra.)  In  Smith  v. 
Ferguson  the  donor  delivered  and  intrusted  the  property  involved, 
consisting  of  eight  promissory  notes,  with  one  Fred  Ferguson, 
and  contemporaneously  directed  him  to  take  the  notes,  and  do  the 
best  he  could  with  them,  furnish  her  with  the  money  she  needed 
to  live  on,  and  after  her  death  pay  what  debts  she  owed,  erect  a 
monument  for  her,  and  give  Clarinda  Ferguson  what  was  left, 
declaring  the  same  to  be  hers.  Subsequently  Ferguson  executed 
to  the  donor  a  receipt  showing  that  the  notes  were  held  in  trust 
for  her.  Considering  all  that  was  done,  there  was  no  delivery 
absolute  or  surrender  of  the  dominion  over  the  property  with  the 
intent  and  purpose  of  passing  the  title.  It  was  rather  intrusted 
with  Ferguson  to  do  with  it  as  the  donor  directed,  thus  creating 
the  relation  of  principal  and  agent,  nothing  more ;  and  it  was  con- 
strued as  an  attempted  testamentary  disposition  without  the  neces- 
sary formality  of  a  valid  will.  So  in  Walter  v.  Ford  the  donor, 
in  his  last  illness,  delivered  a  bank  check  to  another,  with  direc- 
tions to  deliver  it  to  a  third  party  on  the  drawer's  death,  but  to 
return  it  to  the  drawer  if  he  should  recover,  and  nine  days  after- 
ward the  drawer  died,  and  the  check  was  delivered  to  the  payee; 
and  in  McCord's  Admr.  v.  McCord  "  a  father  "  —  quoting  from 
the  headnote  of  the  case  —  "  in  his  last  illness  placed  a  package 
of  money  in  the  possession  of  his  son  to  take  care  of,  and  some 
days  afterward  directed  the  son,  in  case  he  should  not  get  well,  to 
take  the  money,  and,  after  paying  funeral  expenses,  etc.,  to  divide 
the  remainder  equally  between  himself  and  certain  of  his  brothers 
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and  sisters ;"  and  it  was  held  in  each  instance  that  the  transaction 
did  not  constitute  a  gift,  but  was  an  ineffectual  attempt  at  a  tes- 
tamentary disposition  of  the  property.  The  California  cases 
cited  are  of  the  same  character.  In  Basket  v.  Hassell  a  certificate 
of  deposit  was  delivered  to  the  alleged  donee  under  a  qualified 
indorsement :  "  Pay  to  Martin  Basket,  of  Henderson,  Ky. ;  no 
one  else ;  then  not  till  my  death.  My  life  seems  to  be  uncertain. 
I  may  live  through  the  spell.  Then  I  will  attend  to  it  myself." 
The  court  say  of  the  transaction  that  "  the  property  in  the  fund 
did  not  presently  pass,  but  remained  in  the  donor,  and  the  donee 
was  excluded  from  its  possession  and  control  during  the  life  of 
the  donor.  That  qualification  of  the  right'  which  would  have  be- 
longed to  him  if  he  had  become  the  present  owner  of  the  fund 
establishes  that  there  was  not  a  delivery  of  possession  according 
to  the  terms  of  the  instrument,  and  that,  as  the  gift  was  to  take 
effect  only  upon  the  death  of  the  donor,  it  was  not  a  present  exe- 
cuted gift  causa  mortis,  but  a  testamentary  disposition."  It  may 
therefore  be  predicated  of  these  authorities  that,  if  the  gift  is  not 
to  take  effect  as  an  executed  and  completed  transfer  to  the  donee 
of  possession  and  title,  either  legal  or  equitable,  during  the  life 
of  the  donor,  but  the  property  is  intrusted  merely  with  other  par- 
ties to  be  disposed  of  at  his  death,  as  he  may  or  shall  have  directed, 
it  becomes  a  testamentary  disposition,  dependent  for  its  validity 
upon  being  made,  executed,  and  proven  as  a  will.  If,  however, 
the  donor,  upon  the  other  hand,  being  in  ill  health,  and  appre- 
hensive of  death,  and  in  view  of  such  condition  and  apprehension 
delivers  the  property  to  a  third  person  absolutely,  thereby  relin- 
quishing all  right  to  the  possession  and  dominion  over  it,  for  the 
use  of  the  donee  under  such  circumstances  as  to  indicate  a  present 
intention  of  transferring  title  to  the  latter,  the  gift  is  valid,  and 
will  be  upheld.  The  fact  that  there  is  a  possibility  of  the  donor's 
recovery  and  his  repossessing  himself  of  the  property  is  not  ob- 
noxious to  the  gift.  These  are  conditions,  as  we  have  seen,  im- 
plied though  they  may  be,  attendant  upon  such  a  gift  that  do  not 
render  the  transaction  testamentary,  or  the  disposition  a  legacy, 
and  nugatory,  because  not  executed  as  a  will.  (Grymes  v.  Hone, 
49  N.  Y.  17,  10  Am.  Rep.  313.  To  the  same  purpose  are  Devol  v. 
Dye,  supra;  Sessions  v.  Moseley,  supra;  Wells  v.  Tucker,  3  Binn. 
366;  Pierce  v.  Bank,  129  Mass.  425,  37  Am.  Rep.  371.) 
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Now,  the  effect  of  the  findings  of  fact  of  the  trial  court  is  that 
Edward  Graupner,  on  the  day  previous  to  his  death,  in  the  pres- 
ence of  certain  persons  named,  declared  that  he  gave  H.  V.  Helms 
everything  he  had ;  that  Helms  should  care  for  him  as  long  as  he 
lived,  so  that  he  could  have  all  that  was  necessary,  and  after  his 
death  pay  all  charges,  pay  himself  liberally,  and  send  what  re- 
mained to  Graupner's  sister  in  Germany ;  and  that  Helms  assented 
thereto,  and  agreed  to  comply  with  the  conditions  imposed.  There 
was  an  immediate  indorsement  of  the  certificate  of  deposit  of  the 
$2,000,  and  delivery  thereof  to  Helms,  which,  being  symbolical, 
constituted  a  present  transfer  of  that  portion  of  the  funds  into 
the  possession  of  Helms,  who  subsequently  and  on  the  same  day 
actually  possessed  himself  of  the  money  by  receiving  it  from  tne 
bank  upon  presentation  of  the  certificate.  The  remaining  $200 
was  actually  delivered  to  him  by  Judge  Neil  under  the  express  di- 
rections of  the  donor.  So  that  here  the  donor  dispossessed  himself 
of  tfie  property  absolutely,  parting  with  all  control  and  dominion 
over  it,  and  died  on  the  following  day.  It  is  clearly  manifest  from 
what  he  said  and  did  that  it  was  his  present  purpose  to  part  with 
the  title  to  the  money,  and  bestow  it  upon  his  sister,  after  the 
payment  of  the  specified  expenses  and  charges,  which  he  directed 
Helms  to  see  to.  The  directions  were  without  reservation,  and 
their  performance  depended  upon  no  conditions.  It  may  be  as- 
sumed that  the  charges  referred  to  were  to  be  satisfied,  and  the 
balance  remaining  of  the  fund  paid  to  his  sister  after  his  death  ; 
but  this  is  no  objection  to  the  gift,  there  being  a  present  transfer 
of  dominion  with  the  intent  and  purpose  of  divesting  himself  of 
title  and  conferring  it  upon  another.  The  sister  in  Germany  was 
constituted  the  real  beneficiary  or  donee,  and  Helms  a  trustee  for 
her,  to  execute  the  trust  reposed  in  him. 

It  is  further  urged  that  gifts  causa  mortis  are  not  favored  by 
law,  because  of  the  opportunity  afforded  for  the  perpetration  of 
fraud  upon  the  estate  of  deceased  persons  through  false  swearing. 
Even  if  this  be  true,  the  case  at  bar  is  made  so  full  and  plain  as  to 
leave  no  doubt  touching  the  real  purpose  of  the  deceased.  We 
are  not  left  to  inference  or  presumption,  but  are  dependent  upon 
the  findings  of  the  trial  court,  which  are  clear,  and  leave  no  room 
for  two  opinions.  Such  a  gift  is  not  contrary  to  public  policy, 
and  will  be  upheld  when  established.  (Ellis  v.  Secor,  31  Mich. 
Vol.  VIII  — 12 
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185,  18  Am.  Rep.  178.)  It  is  not  sought  to  defeat  the  gift  on 
account  of  any  existing  indebtedness  of  deceased,  but  recovery 
is  predicated  solely  upon  plaintiff's  right,  as  administrator,  to  the 
possession  of  the  funds  for  administrative  purposes ;  but  the  same* 
having  been  disposed  of  in  Graupner's  lifetime  by  valid  gift,  are 
not  assets  of  the  estate,  and  plaintiff  is  therefore  not  entitled  to 
them. 
Affirmed. 


Coleman  et  al.  vs.  Howell  et  aJ. 

[Supreme  Court  of  North  Carolina,  Oct.  14,  1902;  131  N.  C.  125,  42  S.  E. 

555-] 

Administrators  —  Judgments  —  Collateral  Attack  —  Judg- 
ments of  Courts  of  Other  States  —  Fraud  —  Conclusive- 
ness of  Decisions  —  Judgments  on  Pleadings  —  Injunc- 
tion —  Continuance  to  Hearing. 

1.  Where,  in  an  action  against  an  administrator  and  others,  it  is  alleged 

that  defendant's  intestate,  as  administrator  of  another,  fraudulently 
converted  the  assets  of  his  intestate  in  another  State,  the  fact  that 
the  courts  of  such  State  discharged  an  administratrix  of  defendant's 
intestate  was  immaterial,  there  being  no  allegation  of  maladminis- 
tration against  her. 

2.  Const.  U.  S.,  art.  4,  §  1,  declaring  that  full  faith  and  credit  shall  be 

given  in  each  State  to  the  judicial  proceedings  in  every  other  State, 
does  not  prevent  the  impeachment,  on  the  ground  of  fraud,  of  an  or- 
der of  the  Probate  Court  of  another  State  discharging  an  adminis- 
trator and  settling  his  account. 

3.  Code  Ga.  1882,  §  2608,  declares  that  a  discharge  obtained  by  an  adminis- 

trator by  means  of  fraud  practiced  on  the  heirs  or  ordinary  is  void, 
and  may  be  set  aside  on  motion  and  proof  of  the  fraud.  Section 
3828  declares  that  a  judgment  that  is  void  may  be  attacked  in  any 
court  and  by  anybody;  and  section  3504  provides  that  the  judgment 
of  a  court  having  no  jurisdiction  of  the  person  and  subject-matter, 
or  void  for  any  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any 
court  when  it  becomes  material  to  the  interest  of  the  parties  to  con- 
sider it.  Held,  that  under  such  statutes  a  judgment  of  the  Georgia 
Probate  Court  discharging  an  administrator  was  impeachable  in 
North  Carolina  tor  fraud  of  the  administrator  practiced  on  the  court 
and  the  heirs-at-law. 
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4.  Where  an  injunction  in  an  action  for  devastavit  against  an  adminis- 

trator, brought  in  the  State  where  the  administration  proceedings 
were  pending,  was  denied  for  insufficiency  of  the  complaint,  and  the 
case  was  not  decided  on  its  merits,  such  decision  was  not  a  bar  to  an 
action  subsequently  brought  in  another  State  to  set  aside  for  fraud 
an  order  discharging  the  administrator,  on  the  ground  that  such 
action  established  the  validity  of  the  order. 

5.  Where  it  was  alleged  that  a  deceased  administrator  had  converted  the 

assets  and  obtained  his  discharge  in  another  State  through  fraud 
practiced  on  the  Probate  Court  and  the  heirs-at-law,  and  that  the 
property  had  been  brought  into  North  Carolina,  where  it  was  being 
converted  by  defendants,  the  heirs  of  such  administrator,  a  tem- 
porary injunction  restraining  defendants  from  converting  to  their 
own  use  or  removing  from  the  State  such  assets  in  their  possession 
was  properly  continued  to  the  hearing  of  the  cause. 

Appeal  from  Superior  Court,  Columbus  county;  Robinson, 
Judge. 

Action  by  Vina  Ann  Coleman  and  others  against  W.  G.  Howell, 
administrator  of  the  estate  of  M.  Q.  Coleman,  deceased,  and 
others.  From  an  order  continuing  an  injunction  to  the  hearing, 
defendants  appeal. 

Affirmed. 

/.  D.  Shaw,  Shepherd  &  Shepherd,  and  Stephen  Mclntyre,  for 
appellants. 

D.  /.  Lewis  and  McLean  &  McLean,  for  appellees. 

Clark,  J. —  This  is  an  appeal  from  an  injunction  to  the  hearing 
restraining  the  widow  and  children  of  M.  Q.  Coleman  from  con- 
verting to  their  own  use  or  removing  from  the  State  the  assets  of 
the  estate  of  D.  K.  Coleman,  which  it  is  alleged  are  in  their  pos- 
session, and  the  appointment  of  a  receiver  thereof,  it  appears 
that  D.  K.  Coleman  died  domiciled  in  Ware  county,  Georgia,  in 
January,  1895,  leaving  as  his  only  distributees  and  heirs-at-law 
the  plaintiffs  and  defendants,  or  those  under  whom  they  claim. 
M.  Q.  Coleman  was  in  March,  1895,  appointed  administrator  in 
Georgia;  took  into  his  custody  the  estate,  which  the  plaintiffs 
herein  allege  was  worth  more  than  $100,000;  and  m  October, 
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1895,  he  obtained  from  the  ordinary  an  order  discharging  him  in 
full  settlement.  M.  K.  Coleman  died  in  May,  1897,  and  his 
wife  administered  on  the  estate,  and  received  a  similar  order  of 
discharge,  in  June,  1900.  The  plaintiffs  allege  in  full  detail  and 
duly  itemized  and  specified  many  and  sundry  fraudulent  acts  of 
said  M.  Q.  Coleman,  by  which  he  converted  to  his  own  use  the 
great  bulk  of  the  assets  of  D.  K.  Coleman,  and,  further,  "  that 
on  October  7,  1895,  upon  the  fraudulent  concealment  from  the 
Court  of  Ordinary  in  the  county  of  Ware  of  the  acts  hereinbefore 
set  out,  without  any  personal  service  upon  these  plaintiffs,  and  in 
their  absence,  and  without  any  of  them  being  represented  by  any 
attorney,  and  without  their  knowledge  of  the  fraudulent  repre- 
sentations made  by  the  said  M.  Q.  Coleman  upon  his  application 
for  discharge,  or  of  the  fraudulent  practices  of  which  the  said 
M.  Q.  Coleman  had  been  guilty,  as  hereinbefore  set  out,  he  was 
granted  letters  of  dismissal  as  administrator  upon  said  estate  by 
the  court  or  ordinary  of  the  county  of  Ware."  The  plaintiffs 
further  allege  the  false  and  fraudulent  representations  by  which 
said  M.  Q.  Coleman  procured  from  them  receipts  for  their  re- 
spective shares  of  this  estate,  and  their  ignorance  of  all  above- 
recited  representations  and  acts  till  a  short  time  before  instituting 
this  action;  that  the  defendant  Penelope  Coleman  has  removed 
with  her  children  to  this  State,  and  they  have  brought  with  them 
money,  goods,  and  effects  of  M.  Q.  Coleman  (duly  itemized,  mak- 
ing a  total  of  $65,689)  ;  and  they  allege  that  "  all  or  a  greater 
part  of  this  amount  came  from  the  estate  of  D.  K.  Coleman,  the 
same  being  the  proceeds  of  the  property,  goods,  and  effects  be- 
longing to  the  estate  of  D.  K.  Coleman,  fraudulently  converted  by 
his  administrator  aforesaid;"  and  it  is  further  alleged  that  the 
defendants  are  converting  said  property  to  their  own  use,  and 
threatening  to  remove  the  same  from  the  State,  and,  "  unless 
restrained  from  doing  so,  will  conceal  and  dispose  of  all  the 
residue  in  their  hands,  so  as  to  prevent  any  recovery  of  any  part 
thereof  by  the  plaintiffs  in  this  action."  The  allegations  are  full 
and  specific,  and  are  sustained  by  affidavits  and  denied  by  counter 
affidavits.  It  is  clearly,  a  case  where  the  restraining  order  should 
be  continued  till  the  hearing,  when  the  truth  of  the  disputed  mat- 
ters of  fact  may  be  legally  and  properly  determined,  unless  the 
defendants  are  protected  from  investigation  by  the  order  of  the 
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ordinary  in  Georgia  discharging  M.  Q.  Coleman  from  responsibil- 
ity ;  and  that  is  the  only  point  before  us.  The  order  discharging 
the  administratrix  of  M.  Q.  Coleman  cuts  no  figure,  for  there  is 
no  allegation  that  she  did  not  administer  honestly ;  and  if  the  as- 
sets which  came  to  her  hands  were  really  the  property  of  D.  K. 
Coleman  fraudulently  and  wrongfully  converted  by  M.  Q.  Cole- 
man, the  plaintiffs  will  not  be  estopped  by  any  administration 
thereupon  by  his  widow.  As  to  the  discharge  of  the  ordinary 
in  Georgia  of  M.  Q.  Coleman,  the  defendants  rely  upon  the  pro- 
vision in  the  Constitution  of  the  United  States  (art.  4,  §  1)  "  that 
full  faith  and  credit  shall  be  given  in  each  State  to  the  *  *  * 
judicial  proceedings  of  every  other  State."  It  is  well  settled  that, 
subject  only  to  the  inquiry  as  to  the  jurisdiction  of  the  court  ren- 
dering the  judgment  and  impeachment  for  fraud  (Simmons  v. 
Saul,  138  U.  S.  439,  11  Sup.  Ct.  Rep.  369,  34  L.  ed.  1054;  Cole  v. 
Cunningham,  133  U.  S.  107,  10  Sup.  Ct.  Rep.  269,  33  L.  ed.  538), 
full  faith  and  credit  should  be  given  in  every  other  State  to  a 
judgment  rendered  in  another  State.  (2  Black  Judgments,  §  859.) 
As  to  impeachment  for  fraud,  Fuller,  C.  J.,  in  Cole  v.  Cunning- 
ham (133  U.  S.,  at  page  113,  10  Sup.  Ct.  Rep.  271,  33  L.  ed.  538), 
quotes  with  approval  from  Dobson  v.  Pearce  (12  N.  Y.  156,  62 
Am.  Dec.  152),  as  follows:  "The  Court  of  Appeals  held  that, 
while  a  judgment  rendered  by  a  court  of  competent  jurisdiction 
could  not  be  impeached  collaterally  for  error  or  irregularity,  yet 
it  could  be  attacked  for  want  of  jurisdiction,  or  for  fraud  or  im- 
position." This  ruling  was  made  in  New  York  sustaining  a  judg- 
ment rendered  in  Connecticut  which  had  set  aside  a  judgment  in 
New  York,  because  procured  by  fraud.  But  apart  from  that,  we 
must  consider  the  nature  of  an  order  by  the  ordinary  in  Georgia 
discharging  an  administrator,  for  we  are  not  called  upon  to  give  it 
greater  authority  here  than  it  has  at  home.  (Pearce  v.  Olney,  20 
Conn.  544 ;  Engel  v.  Scheuermann,  40  Ga.  206,  2  Am.  Rep.  573 ; 
Cage  v.  Cassidy,  23  How.  109,  16  L.  ed.  430,  cited  by  Fuller, 
C.  J.,  in  133  U.  S.,  at  page  113,  10  Sup.  Ct.  Rep.  271,  33  L.  ed. 
538.)  It  is  not  held  there  to  be  a  judgment  in  the  full  and  complete 
sense  of  that  term,  and  its  nature  is  clearly  stated  by  the  follow- 
ing opinion  of  Simmons,  C.  J.,  in  Pass  v.  Pass  (98  Ga.,  at  page 
794,  25  S.  E.  753)  :  "  Whether  a  judgment  can  be  attacked  col- 
laterally by  a  party  thereto  as  void  because  of  fraud  in  its  pro- 
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curement  is  a  question  upon  which  courts  have  differed  [citing 
authorities].  As  to  a  judgment  discharging  an  administrator, 
however,  the  question  is  settled  in  this  State  by  our  Code,  which 
declares,  'A  discharge  obtained  by  the  administrator  by  means 
of  any  fraud  practiced  on  the  heirs,  or  ordinary,  is  void,  and  may 
be  set  aside  on  motion  and  proof  of  the  fraud '  (section  2608)  ; 
and  '  a  judgment  that  is  void  may  be  attacked  in  any  court  and 
by  anybody '  (section  3828).  '  The  judgment  of  a  court  having 
no  jurisdiction  of  the  person  and  subject-matter,  or  void  for  any 
other  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any  court 
when  it  becomes  material  to  the  interest  of  the  parties  to  consider 
it/  (Section  3594.)"  Such  being  the  provisions  of  the  statute  in 
the  State  where  the  order  was  made,  such  must  be  its  effect  —  no 
greater,  no  less  —  here.  If  the  allegation  of  fraud  practiced  is 
proved,  such  order  is  "  void,  and  can  be  attacked  in  any  court, 
and  by  anybody ;  it  is  a  mere  nullity,  and  may  be  so  held  in  any 
court."  It  may  be  noted  here  that  the  above  sections  are  quoted 
by  Chief  Justice  Simmons,  as  numbered  in  the  Georgia  Code  of 
1882 — sections  2608,  3828,  3594.  These  sections  are  retained, 
without  alteration,  in  the  Georgia  Code  of  1895,  except  that  these 
sections  are  numbered,  respectively,  351 1,  5373,  and  5369.  The 
defendants  contend,  however,  that  the  validity  of  this  very  order 
was  questioned  and  sustained  in  Coleman  v.  Coleman  (113  Ga* 
150,  38  S.  E.  400),  but  an  examination  shows  that  the  case  did 
not  go  off  on  the  merits,  but  the  injunction  was  denied  for  in- 
sufficiency of  the  complaint  in.  respects  which  are  fully  cured  in 
this  proceeding.  The  parties  and  the  property  having  been  re- 
moved from  Georgia,  there  is  no  opportunity  to  get  jurisdiction 
to  move  to  set  aside  the  judgment  in  that  State.  Jurisdiction  can 
be  had  both  of  the  property  and  person  here ;  and  under  the  Geor- 
gia statute,  if  the  allegations  of  the  complaint  are  established,  the 
so-called  judgment  in  that  State  is  a  mere  nullity,  and  can  be  so 
treated  in  any  court.  It  cannot  have  greater  sanctity  and  force 
here  than  in  the  State  where  rendered.  If  the  allegations  are  not 
established,  judgment  will  go  against  the  plaintiffs,  and  the  re- 
straining order  and  receiver  will  be  discharged.  If  the  allega- 
tions are  established  on  the  trial,  the  fund  may  be  paid  over  to 
an  administrator  of  D.  K.  Coleman,  who  can  be  appointed  in  this 
State  when  assets  of  his  are  found  here  (Morefield  v.  Harris,  126 
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N.  C.  628,  36  S.  E.  125),  for  it  may  be  that,  to  save  multiplicity 
of  actions,  the  court  may  go  on  and  distribute,  through  the  re- 
ceiver, the  fund  to  the  parties  according  to  their  several  interests ; 
but  as  to  this  matter  we  need  express  no  opinion  now. 

In  continuing  the  restraining  order  and  receiver  to  the  hearing 
there  was  no  error. 


Neish  vs.  Gannon. 

[Supreme  Court  of  Illinois,  Oct.  25,  1902;  198  111.  219,  64  N.  E.  1000. 1 

Decedent's  Estate  —  Services  by  Relative — Agreement  to 
Pay  —  Evidence  —  Limitations  —  New  Promise  —  Compe- 
tency of  Witnesses. 

1.  Evidence  on  a  claim  against  a  decedent's  estate  for  services  rendered 

in  deceased's  family  by  a  niece  living  with  them  held  sufficient  to 
show  an  agreement  to  pay  therefor,  overcoming  any  presumption 
from  their  relationship  that  the  services  were  gratuitous. 

2.  One  by  making  a  payment  on  wages,  saying  that  she  will  pay  the  rest 

when  she  is  through  with  her  property  or  when  she  dies,  removes 
the  bar  of  limitations,  though  the  amount  remaining  unpaid  is  not 
fixed. 

3.  Sisters  of  a  claimant  against  a  decedent's  estate  and  heirs  of  decedent 

are  competent  witnesses  for  claimant,  their  testimony  being  against 
interest. 

Error  to  Appellate  Court,  Second  District. 

Proceedings  by  Margaret  Gannon  against  Isabella  Neish,  ad- 
ministratrix, to  enforce  a  claim  against  decedent's  estate.  From 
a  judgment  of  the  Appellate  Court  (98  111.  App.  248)  affirming 
a  judgment  for  plaintiff,  defendant  brings  error. 

Affirmed. 

D.  T.  Smiley,  for  plaintiff  in  error. 

C.  P.  Barnes  and  A.  B.  Coon,  for  defendant  in  error. 

Hand,  J. —  Defendant  in  error  filed  her  claim  in  the  County 
Court  of  McHenry  county  against  the  estate  of  Jeannette  Heaney, 
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deceased,  for  $1,500,  for  services  rendered  the  deceased  in  her 
lifetime.  The  case  was  tried  in  the  County  Court  without  a  jury, 
and  a  judgment  rendered  in  favor  of  the  claimant  for  $1,403. 
On  appeal  to  the  Circuit  Court  the  case  was  tried  before  a  jury, 
and  a  verdict  was  returned  in  favor  of  claimant  for  the  sum  of 
$1,300,  upon  which  judgment  was  rendered.  An  appeal  was 
perfected  to  the  Appellate  Court  for  the  Second  District,  where 
the  judgment  of  the  Circuit  Court  was  affirmed,  and  the  record 
has  been  brought  to  this  court  by  writ  of  error  for  further  review. 
At  the  close  of  the  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  the  plaintiff  in  error  requested  the  court  to 
direct  the  jury  to  find  in  favor  of  the  defendant,  which  the  court 
declined  to  do,  and  which  action  of  the  court  has  been  assigned 
as  error.  The  evidence  introduced  on  behalf  of  the  plaintiff 
tended  to  show  that  in  the  year  1880  the  claimant,  a  minor,  was 
living  with  her  parents.  The  deceased  was  a  sister  of  the  claim- 
ant's father.  The  husband  of  the  deceased  died  in  the  winter  of 
1880,  and  left  her  living  alone  upon  a  tract  of  land  containing 
about  five  acres,  situated  in  the  village  of  Spring  Grove.  In  the 
month  of  March  following,  the  deceased  went  to  the  home  of  the 
claimant's  parents,  and  arranged  for  the  claimant  to  go  to  her 
house  and  stay  with  her.  She  said  she  would  "  take  her,  and  do 
for  her,  and  see  that  she  was  recompensed  for  her  work."  Pur- 
suant to  this  arrangement,  the  claimant,  who  was  then  about  fif- 
teen years  of  age,  went  the  next  day  to  her  aunt's  home,  and  re- 
mained with  her  about  eleven  years.  While  there  she  did  house- 
work, took  care  of  two  cows,  and  worked  in  the  garden  —  in  fact, 
did  any  and  all  kinds  of  work  about  the  place,  in  and  outside  of 
the  house,  whether  it  was  the  work  of  a  woman  or  a  man.  At 
the  time  she  went  to  her  aunt's  house,  the  deceased  was  about 
sixty-three  years  old.  In  the  fall  of  1887  the  deceased  fell  and 
hurt  herself,  so  that  she  was  obliged  to  go  about  with  a  crutch 
or  cane  most  of  the  time  up  to  the  time  of  her  death.  After  said 
injury  she  was  confined  to  her  bed  for  a  number  of  months,  dur- 
ing which  time  the  claimant  cared  for  her.  In  September,  1891, 
the  claimant  was  married,  and  left  the  home  of  the  deceased. 
During  a  part  of  the  time  the  claimant  lived  at  the  home  of  the 
deceased,  she  attended  school,  took  music  lessons,  was  clothed  by 
the  deceased,  and  when  sick  the  deceased  paid  her  doctor  bills. 
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She  also  made  her  a  present  of  an  organ.  When  about  eighteen 
years  of  age  the  claimant,  having  received  a  certificate,  desired  to 
teach  school.  The  deceased  said  to  her  if  she  would  remain  with 
her  she  would  do  better  by  her  than  she  could  do  by  teaching 
school.  In  the  year  1891  the  deceased  caused  a  deed  to  be  drawn 
by  a  justice  of  the  peace,  which  she  signed  and  acknowledged, 
conveying  to  the  claimant  her  home,  valued  at  about  $1,200.  At 
the  time  the  deed  was  made  the  deceased  stated  to  the  justice  of 
the  peace  that  she  wanted  to  leave  the  place  to  the  claimant,  to 
pay  her  for  her  services  while  she  was  living  with  her.  For  some 
reason  which  the  evidence  does  not  disclose,  the  deed  was  not 
delivered.  The  deceased  stated  to  Joseph  Peacock  that  the  claim- 
ant had  lived  with  her  and  worked  for  her,  and  that  she  calculated 
to  pay  her  for  her  services.  About  a  month  before  the  claimant 
was  married,  the  deceased  gave  her  $50,  and  stated  it  was  a  part 
of  her  wages.  In  July  or  August,  1898,  the  deceased  gave  the 
claimant  $75,  and  said  to  her  she  would  give  her  that  to  apply  on 
her  wages,  and  would  pay  the  rest  when  she  was  through  with 
her  property,  or  when  she  left  this  world. 

It  is  first  contended  that  the  relation  of  parent  and  child  existed 
between  the  deceased  and  claimant,  and  that  the  presumption  is 
that  the  services  rendered  by  the  claimant  to  the  deceased  were 
intended  as  a  gratuity  because  of  such  relation.  It  is  well  settled 
that,  where  one  person  renders  services  to  another  with  the  as- 
sent and  approval  of  the  person  for  whom  they  are  rendered,  the 
law  raises  an  implied  promise  to  pay  for  the  services,  but,  where 
the  family  relation  exists,  such  implication  does  not  arise  from 
the  mere  rendition  of  the  services,  and  in  that  case  it  will  be  pre- 
sumed that  the  services  were  rendered  as  a  gratuity,  on  account 
of  the  mutual  obligations  existing  between  the  parties  growing 
out  of  the  family  relation.  Such  presumption  is,  however,  re- 
butted where  the  evidence  establishes  an  express  contract  to  pay 
for  the  services,  or  where,  from  the  facts  proven,  it  appears  that 
at  the  time  the  services  were  performed  both  parties  understood 
and  expected  that  the  party  performing  the  services  was  to  be 
compensated  therefor,  although  no  express  contract  to  pay  for 
the  service  is  proven,  in  which  case  a  contract  will  be  raised,  by 
implication  of  law,  to  pay  for  such  services.  {Miller,  v.  Miller, 
16  111.  296;  Collar  v.  Patterson,  137  id.  403,  27  N.  E.  604;  Switzer 
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v.  Kee,  146  111.  577,  35  N.  E.  160;  Heffron  v.  Brown,  155  111.  322, 
40  N.  E.  583 ;  Sherman  v.  Whiteside,  190  111.  576,  60  N.  E.  838.) 
In  Miller  v.  Miller  (supra),  on  page  298,  it  is  said :  "  Where  one 
remains  with  a  parent,  or  with  a  person  standing  in  the  relation 
of  parent,  after  arriving  at  majority,  and  remains  in  the  same  ap- 
parent relation  as  when  a  minor,  the  presumption  is  that  the 
parties  do  not  contemplate  payment  of  wages  for  services.  This 
presumption  may  be  overthrown  and  the  reverse  established  by 
proof  of  an  express  or  implied  contract,  and  the  implied  contract 
may  be  proven  by  facts  and  circumstances  which  show  that  both 
parties,  at  the  time  the  services  were  performed,  contemplated  or 
intended  pecuniary  recompense,  other  than  such  as  naturally 
arises  out  of  the  relation  of  parent  and  child."  And  in  Sherman  v. 
Whiteside  ( 190  111.  579,  60  N.  E.  839)  :  "  In  the  ordinary  case  of 
services  rendered  by  one  person  to  another  with  the  assent  and 
approval  of  the  person  for  whom  they  are  rendered,  the  law  raises 
an  implied  promise  to  pay ;  but,  where  the  family  relation  exists, 
the  implication  does  not  arise  from  the  mere  rendition  of  the 
service,  and  the  law  will  rather  infer  that  it  was  rendered  on  ac- 
count of  the  mutual  obligations  between  members  of  the  same 
family.  In  such  case  an  agreement  to  pay  for  services  must  be 
established  either  by  proof  of  an  express  contract,  or  of  facts 
from  which  an  inference  of  such  an  agreement  will  arise.  Such 
facts  must  justify  the  conclusion  that  the  parties  were  dealing  on 
the  footing  of  contract,  and  that  both  parties  expected  the  ser- 
vices to  be  paid  for."  There  is  ample  evidence  in  this  record 
tending  to  show  that  the  parties  were  dealing  with  each  other 
upon  the  footing  of  a  contract  and  that  both  parties  expected  the 
services  to  be  paid  for. 

It  is  further  contended  that  the  claim  of  defendant  in  error 
was  barred  by  the  statute  of  limitations,  and  that  there  was  no 
proof  offered  by  the  claimant  to  take  the  same  out  of  the  statute. 
The  evidence  tended  to  show  that  the  deceased  paid  $50  to  de- 
fendant in  error  upon  her  wages  in  1891,  and  $75  thereon  in  1898, 
on  both  of  which  occasions  she  recognized  an  existing  obliga- 
tion, remaining  unpaid,  which  she  promised  to  pay  in  the  future. 
Such  facts,  if  proven,  were  sufficient  to  remove  the  bar  of  the 
statute,  although  the  amount  remaining  unpaid  was  not  fixed. 
(Schmidt  v.  Pfau,  114  111.  494,  2  N.  E.  522;  O'Hara  v.  Murphy, 
196  111.  599,  63  N.  E.  1081.)    The  fact  that  she  stated  she  would 
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pay  the  rest  when  she  was  through  with  her  property,  or  when, 
she  left  this  world,  did  not  rebut  the  presumption  of  a  promise 
to  pay  arising  from  such  payments,  as  a  promise  to  pay  another 
a  debt  at  the  time  of  the  death  of  the  promisor  is  a  binding  obli- 
gation. (Goodwin  v.  Goodwin,  65  111.  497.)  The  court  did  not 
err  in  declining  to  take  the  case  from  the  jury. 

Nellie  Peacock,  Mary  Turner,  and  Elizabeth  Ida  Turner,  the 
sisters  of  the  claimant  and  heirs-at-law  of  the  deceased,  and 
Joseph  Peacock,  the  husband  of  Nellie  Peacock,  who  were  called 
by  the  claimant,  were  competent  witnesses  in  her  behalf.  Their 
testimony  was  adverse  to  their  own  interest.  (McKay  v.  Riley, 
135  I".  586,  26  N.  E.  525.) 

We  have  examined  the  instructions  given  to  the  jury,  and  those 
refused.  The  instructions  given,  taken  as  a  whole,  state  the  law 
of  the  case  correctly,  and  what  was  proper  in  the  refused  in- 
structions was  contained  in  those  given. 

We  find  no  reversible  error  in  this  record.  The  judgment  of 
the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Lowry  vs.  Farmers'  Loan  &  Trust  Co.  et  al. 

[Court  of  Appeals  of  New  York,  Oct.  7,  1902;  172  N.  Y.  137,  64  N.  E. 

796.] 

Stock  Dividends  —  Will  —  Construction  —  Income  — 

Capital. 

1.  Where  a  dividend  has  been  declared  by  a  corporation  on  its  capital 

stock,  payable  in  new  stock  certificates  based  on  accumulated  profits, 
it  is  received  as  income  by  the  stockholders,  and  not  capital. 

2.  A  will  created  a  trust  during  the  life  of  a  beneficiary,  with  remainder  to 

his  heirs,  but  provided  that  the  income  of  the  trust  fund  should  be 
applied  as  income,  and  none  of  it  diverted  to  the  sinking  fund,  to 
replace  any  loss  of  the  principal  by  depreciation  in  value  of  the 
securities.  Held,  that,  where  a  stock  dividend  was  declared  out  of 
the  surplus,  the  undivided  profits  of  the  stock  of  the  corporation  in< 
which  the  trust  fund  was  invested  went  to  the  life  tenant,  and  not 
to  the  remainderman. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 
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Action  by  Edmund  J.  Lowry  against  the  Farmers'  Loan  & 
Trust  Company  and  others.  From  a  judgment  of  the  Appellate 
Division,  reversing  a  judgment  for  defendants  and  directing 
judgment  for  plaintiff,  defendants  appeal. 

Affirmed. 

The  action  involves  the  construction  of  the  provisions  of  tne 
will  of  John  Lowry,  who  died  in  1895.  In  the  seventh  clause  the 
will  set  apart  one-fourth  of  the  residuary  estate  to  be  held  by  the 
Farmers'  Loan  &  Trust  Company,  in  trust  to  apply  the  rents, 
issues,  and  profits  thereof  to  the  use  of  the  testator's  widow  until 
her  death  or  remarriage ;  in  either  of  which  events  the  trust  prop- 
erty should  go  "  to  increase  the  portion  of  the  estate  held  in  trust 
for  the  benefit  of  my  children,  as  hereinafter  stated."  By  the 
second  subdivision  of  the  same  clause  the  residuary  estate  was 
to  be  divided  by  the  executor,  the  defendant  trust  company,  into 
shares  for  the  testator's  children,  and  one  of  said  shares  was 
given  to  it  "  in  trust  to  receive  the  rents,  issues,  and  profits 
thereof,  and  to  apply  the  same  to  the  use  of  each  one  of  my 
children  who  may  survive  me,  during  the  natural  life  of  such 
child,  and  after  the  death  of  each  child  to  pay  over  the  principal 
of  such  trust  fund  to  the  right  heirs  of  such  deceased  child.''  The 
eleventh  clause  of  the  will  provided  that  "  the  trustee  under  my 
will,  and  its  successor,  in  addition  to  the  ordinary  powers  of  trus- 
tees in  such  cases,  shall  have  full  power  to  retain  the  trust  fund 
in  any  securities  in  which  the  same  may  be  invested  at  the  time  of 
my  death,"  and  that,  "  when  any  investment  of  trust  funds  has 
been  made  by  purchase  of  securities,  such  securities  shall  form 
part  of  the  principal  of  the  trust  fund,  and  follow  the  trust ;  and 
the  entire  income  from  such  securities  shall  be  applied  as  income, 
irrespective  of  the  price  paid  for  the  securities  or  the  subsequent 
value  thereof;  it  being  my  will  that  no  part  of  such  income  shall 
be  diverted  to  form  a  sinking  fund  to  replace  any  loss  to  the 
principal  by  depreciation  in  value  of  the  securities."  The  plain- 
tiff is  one  of  the  surviving  children  of  the  testator,  and  brought 
this  action  to  compel  the  trustee  to  account  for,  and  to  pay  over 
to  him,  an  extra  dividend  of  50  per  cent,  which  had  been  de- 
clared upon  the  capital  stock  of  the  Pullman  Palace  Car  Company, 
payable  in  certificates  of  stock  at  par  value.    The  testator's  estate 
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comprehended  fifty  shares  of  the  stock,  eight  of  which  formed, 
part  of  the  trust  estate  held  for  plaintiff.  The  dividend  had  been 
declared  and  paid  from  the  "  accumulated  net  surplus  at  the  credit 
of  income  account  "  as  the  same  appeared  in  the  accounts  of  the 
company.  This  accumulation  of  surplus  had  existed  at  approxi- 
mately the  same  figure  for  a  time  prior  to  testator's  death.  At 
the  Special  Term,  the  complaint  was  dismissed  upon  the  ground 
that  the  stock  dividend  should  be  treated  as  principal,  and  there- 
fore should  be  held  for  the  remaindermen.  The  Appellate  Di- 
vision of  the  First  Department,  holding  that  the  stock  dividend 
should  be  treated  as  income,  reversed  that  judgment,  and  ordered 
a  judgment  for  the  plaintiff.  The  trust  company  thereupon  ap- 
pealed to  this  court. 

David  McClure,  for  appellant  Farmers'  Loan  &  Trust  Com- 
pany. 

Alfred  Roelker,  Jr.,  for  appellant  Muriel  Valentine. 

Clinton  E.  Bell  and  Eugene  H.  Lewis,  for  respondent. 

Gray,  J. —  The  object  of  this  action  was  to  have  it  determined 
that,  as  between  the  plaintiff,  the  beneficiary  of  a  trust  created  by 
the  testator's  will,  and  those  entitled  in  remainder  to  the  trust 
fund,  the  shares  of  stock  received  by  the  trustee  in  payment  of 
a  dividend  of  50  per  cent,  which  had  been  declared  by  the  Pull- 
man Palace  Car  Company  upon  its  capital  stock  were  to  be  re- 
garded and  treated  as  income  of  the  trust  estate.  The  question 
whether  the  life  tenant  of  property  or  the  remainderman  should 
have  the  dividend  which  a  corporation  has  declared  and  has  made 
payable  in  certificates  of  its  stock  has  been  a  vexed  one.  The 
decisions  of  the  courts  in  this  country  and  in  England  have  not 
been  harmonious,  and  in  this  State  it  may  be  said  it  had  received 
no  authoritative  treatment  by  this  court  until  the  decision  of  the 
recent  case  of  McLouth  v.  Hunt  (154  N.  Y.  179,  48  N.  E.  548,  39 
L.  R.  A.  230).  Several  decisions  of  the  Supreme  Court  of  this 
State  had  previously  given  support  to  the  doctrine  that,  where 
a  life  tenant  is  given  the  income  and  profits,  and  specifically,  in 
some  cases,  dividends,  all  dividends,  whether  payable  in  cash  or 
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in  certificates,  belonged  to  him.  (Clarkson  v.  Clarkson,  18  Barb. 
646;  Simpson  v.  Moore,  30  id.  637 ;  Riggs  v.  Cragg,  26  Hun,  89.) 
When  the  case  of  Riggs  v.  Cragg  came  to  this  court  (89  N.  Y. 
479),  this  question,  though  passed  upon  below,  was  not  decided; 
the  appeal  being  determined  upon  other  grounds.  It  was  there 
observed  in  the  opinion  that  the  question  had  not  been  considered 
by  this  court,  and  that,  in  view  of  the  conflict  in  the  decisions  else- 
where, it  would  be  its  duty,  when  the  occasion  arose,  to  settle 
the  question  upon  principle.  That  occasion  did  arise  when  the 
appeal  in  McLouth  v.  Hunt  (supra)  came  before  this  court.  In 
McLouth  v.  Hunt  the  direction  was  to  pay  over  to  the  beneficiary 
"  the  full  income,"  and  the  question  presented  was  whether  a 
stock  dividend  declared  by  the  Western  Union  Telegraph  Com- 
pany some  four  years  after  the  testator's  death  should  be  treated 
as  income  payable  to  the  life  tenant,  or  as  accession  to  the  capital 
of  the  trust  fund.  The  company,  as  the  facts  are  stated,  in  1892, 
"  by  a  capitalization  of  accumulated  earnings  made  and  retained 
in  its  hands,  from  time  to  time,  increased  its  capital  stock  from 
$86,200,000  to  $100,000,000,  and,  predicated  thereon,  made  a 
stock  dividend  of  ten  per  cent,  to  its  stockholders;"  the  resolu- 
tion reciting  that  the  earnings  of  the  corporation  had  been  with- 
held from  the  stockholders  for  almost  ten  years;  that  they  had 
accumulated,  and  that  they  were  distributed  in  the  form  of  stock 
certificates,  instead  of  money.  It  was  pointed  out  in  the  opinion 
that  the  substance  and  intent  of  the  corporate  action  were  to  dis- 
tribute earnings,  and  that  there  was  no  addition  made  to  the  capi- 
tal ;  for,  notwithstanding  that  there  resulted  an  increase  of  capital 
stock,  the  corporation  had  neither  more  property  nor  more  capital. 
It  was  held  that  the  transaction,  although  in  the  form  of  an  is- 
sue of  stock  certificates,  was  a  distribution  of  the  profits,  and  that 
what  the  stockholders  got  "  represented  income  and  was  income." 
The  opinion  discussed  the  question  with  some  fullness,  as  an  un- 
determined'one  in  this  court,  and  a  further  review  of  the  cases 
is  unnecessary  now.  Aside  from  cases  which  are  substantially 
parallel  in  their  facts,  and  therefore  within  the  precedent,  under 
the  authority  of  McLouth  v.  Hunt,  courts  will  determine  for 
themselves,  "  according  to  the  nature  and  substance  of  the  thing 
which  the  corporation  has  assumed  to  transfer,"  whether  a  divi- 
dend, when  declared,  represents  income  or  not.    That  case  was 
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a  stronger  one,  in  some  aspects,  than  the  present  one,  for  the 
remainderman.  The  rule,  as  settled  by  that  case,  is  that,  where 
a  corporation  has  declared  a  dividend  upon  its  capital  stock,  pay- 
able in  new  stock  certificates,  if  it  is  based  upon  an  accumulation 
of  earnings  or  profits  by  their  distribution  in  that  manner,  the 
stockholders  receive  the  representative  of  income,  and  not  of 
capital.  I  do  not  think  that  it  is  possible  to  distinguish  that  case 
as  an  authority  upon  the  question  before  us.  It  may  be  true,  as 
the  appellant  contends,  that  McLouth  v.  Hunt  declared  no  hard- 
and-fast  rule,  that  stock  dividends  are  always  to  be  treated  as  in- 
come, and  that  each  case  must  be  decided  upon  its  own  facts; 
but  the  general  rule  which  it  enunciated  seems  to  apply  very 
exactly  to  the  conditions  of  the  present  case. 

In  approaching  the  consideration  of  such  a  question,  the  lan- 
guage in  which  the  gift  is  made  to  the  beneficiary  of  a  trust  or  the 
life  tenant  of  the  estate  must  be  regarded,  in  order  to  determine 
preliminarily  the  comprehensiveness  of  the  testator's  intention  with 
respect  to  the  enjoyment  by  the  object  of  his  bounty  of  the  yield 
of  the  intermediate  estate.  Then  the  transaction  through  which 
the  property  of  the  corporation  is  being  distributed  in  the  extraor- 
dinary form  of  a  stock  dividend  is  to  be  looked  into,  in  order  that 
its  true  nature  may  appear,  and  that  a  determination  may  be 
reached  whether  capital  or  an  accumulation  of  profits  on  the  capi- 
tal is  being  divided  among  the  stockholders.  While  the  corporate 
action  may  not  be,  necessarily,  conclusive  upon  the  court,  with 
respect  to  the  question,  if  it  is  based  upon  facts,  and  is  not  purely 
arbitrary,  it  will  and  should  be  controlling.  In  the  first  place, 
then,  we  have  in  this  will  a  provision  made  by  a  parent  for  his 
child,  which  gives  to  the  latter  the  "  rents,  issues,  and  profits  "  of 
his  equal  share  of  the  residuary  estate  during  his  life.  Upon  the 
remarriage  or  the  death  of  the  testator's  widow,  that  share  is  to 
be  proportionately  increased  by  the  distribution  of  the  one-fourth 
share  which  had  been  held  in  trust  for  the  widow.  Further,  the 
testator  directed  that  the  entire  income  of  the  securities  of  the 
trust  fund  was  to  be  applied,  and  that  no  part  should  be  diverted 
to  the  formation  of  a  sinking  fund  to  replace  any  loss  of  the  prin- 
cipal by  depreciation  in  value  of  the  securities.  These  provisions 
certainly  evidence  a  comprehensive  intention  of  the  testator  that 
whatever  was  in  the  nature  of  profits  upon  or  income  of  the  trust 
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fund  should  be  fully  enjoyed  by  the  beneficiary.  In  the  next 
place,  we  have  the  trustee  receiving  from  the  Pullrhan  Company, 
upon  the  shares  of  its  stock  held  in  trust,  a  dividend  of  50  per 
cent.,  paid  out  of  "  accumulated  net  surplus  at  the  credit  of  in- 
come account "  in  certificates  of  new  stock  of  the  corporation. 
The  fact  of  the  source  of  the  dividend  appeared  from  the  com- 
pany's statement,  which  showed  an  accumulation  of  net  surplus 
from  year  to  year  for  thirty-one  years.  A  cash  dividend  of  20 
per  cent,  had  been  declared  a  short  while  previously,  which  the 
trustee  had  paid  over  to  the  plaintiff.  Had  this  dividend  of  50 
per  cent,  been  declared  and  paid  in  cash,  would  there  have  been 
much  doubt  about  the  plaintiff's  right  to  receive  it?  (In  re  Ker- 
nochan,  104  N.  Y.  618,  629,  11  N.  E.  149.)  What  reasonable  or 
substantial  distinction  is  there  in  principle  of  ownership  between 
a  dividend  which  is  paid  in  stock  and  one  which  is  paid  in  money, 
when  either  is  based  upon  a  division  of  earnings?  Mr.  Mora- 
wetz,  in  his  work  on  Corporations  (§  468),  has  observed 
with  respect  to  such  stock  dividends  that  "  in  substance  and  ef- 
fect it  amounts  to  a  distribution  of  profits  among  the  shareholders 
in  cash,  and  a  subsequent  purchase  of  new  shares  in  the  company 
with  the  sums  distributed."  It  is  true  enough,  as  the  appellant 
argues,  that  the  testator,  at  the  time  of  his  death,  owned  the  right 
to  share  in  the  assets  of  the  corporation  proportionately  to  the 
amount  of  stock  which  he  held ;  but  it  does  not  therefore  follow 
that  dividends,  thereafter  made  from  the  accumulations  of  earn- 
ings, must  be  regarded  and  treated  as  additions  to  the  capital  of 
the  trust  estate.  All  stockholders  are  interested  in  the  operation 
of  the  property  of  a  corporation,  and  their  shares  of  stock  rep- 
resent individual  interests  in  the  corporate  enterprise,  in  its  capi- 
tal as  in  its  net  earnings;  but  the  corporation  itself  has  the  legal 
title  to  all  the  properties,  and  holds  them  for  their  benefit.  They 
have  a  right  to  dividends  only  as  the  corporate  agents,  in  the  exer- 
cise of  their  discretion,  may  declare  them  (in  the  absence,  of 
course,  of  any  question  of  bad  faith,  neglect,  or  abuse  of  discre- 
tion), and  they  have  the  right  to  a  pro  rata  distribution  of  the 
corporate  assets  upon  dissolution.  (lermain  v.  Railroad  Co.,  91 
N.  Y.  483 ;  Plimpton  v.  Bigelow,  93  id.  502 ;  In  re  Bronson's  Es- 
tate, 150  id.  1,  44  N.  E.  707,  34  L.  R.  A.  238,  55  Am.  St.  Rep. 
632;  Greeff  v.  Society,  160  N.  Y.  19,  54  N.  E.  712,  46  L.  R.  A. 
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288,  712,  73  Am.  St.  Rep.  659.)  The  declaration  of  a  dividend 
by  a  corporation  in  active  operation  is  the  appropriation  of  a  por- 
tion of  the  assets,  which  represented  the  net  earnings  of  the  cor- 
poration, for  the  use  of  the  stockholders,  and  pro  tanto  the  assets 
are  diminished.  The  stock  no  longer  represents  them.  The  capi- 
tal is  unchanged,  but  the  value  in  the  market  of  the  shares  may 
be  affected  by  the  diminution  in  the  amount  of  the  corporate  as- 
sets. That  the  value  of  the  shares  of  stock  has  been  lessened  by 
a  dividend  is  a  fact  of  no  relevancy  in  determining  the  question 
of  whether  the  dividend  is  to  be  regarded  as  income  to  the  life 
tenant  or  as  capital  for  the  remainderman.  That  question  will 
be  determined  by  the  origin  of  the  dividend.  In  this  case  a  fund 
had  been  created  by  an  accumulation  of  the  net  earnings  of  the 
corporation,  and  it  remained  a  part  of  the  general  assets,  until, 
in  the  judgment  of  the  directors,  the  time  came  when  it  was  proper 
and  prudent  to  distribute  it  among  the  stockholders.  That  which 
the  directors  of  the  corporation  distribute  among  its  stockholders 
without  intrenching  upon  capital  must  be  comprehended  within 
the  term  "profits,"  and  we  should  assume  that  the  testator  in- 
tended that  what  might  be  paid  in  that  way  should  belong  to  the 
beneficiary.  There  is  no  question  of  diminishing  the  capital  nor 
of  increasing  the  capital  for  any  corporate  purpose  or  need.  It 
was  simply  a  mode  of  distributing  the  profits  earned  by  the  em- 
ployment of  the  capital. 

Enough  has  been  said  in  connection  with  the  authority  of  Mc- 
Louth  v.  Hunt,  to  render  the  conclusion  necessary  that  the  judg- 
ment of  the  Appellate  Division  should  be  affirmed,  with  costs  to 
the  plaintiff  and  to  the  defendant  trustee,  to  be  paid  out  of  the 
principal  of  the  fund. 

Parker,  C.  J.,  and  O'Brien,  Bartlett,  Martin,  Vann,  and 
Cullen,  JJ.,  concur. 
Judgment  accordingly. 
Vol.  VIII  — 13 
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James  vs.  West  et  al. 

[Supreme  Court  of  Ohio,  Oct.  14,  1902;  67  Ohio,  28,  65  N.  E.  156.] 

Administrator's  Account  —  Reference  —  Appeal  to  Com- 
mon Pleas  Court  —  Reference  to  New  Commissioner  — 
Jurisdiction  —  Setting  Aside  Report  —  Debts  Due  by  Ad- 
ministrator—  Debts  Owing  by  His  Firm  —  Insurance 
Money  —  Interest  on  Funds  —  Distribution  to  Heirs  — 
Petition  in  Error  —  Judgment  —  Modification  —  Remand 
—  Sureties  on  Bond. 

1.  An  account  of  an  administrator,  with  exceptions  thereto,  having  been 

referred  to  a  special  commissioner  by  the  Probate  Court  under 
section  6186,  Revised  Statutes,  and  such  commissioner  having  made 
his  report,  the  same  being  confirmed,  and  an  appeal  taken  to  the 
Court  of  Common  Pleas,  that  court  may  hear  and  determine  the 
cause  upon  such  report  and  other  testimony,  if  necessary,  or  may, 
if  it  deems  it  expedient  and  proper,  refer  the  account  and  exceptions 
to  a  new  commissioner  appointed  by  the  court  for  that  purpose. 
The  court  may  pursue  either  course,  as  to  it  may  seem  best,  and 
error  will  not  lie  for  so  doing. 

2.  Upon  a  reference  being  made  under  said  section,  the  course  of  proceed- 

ing is  not  according  to  the  usages  of  Courts  of  Chancery,  but  ac- 
cording to  the  provisions  of  the  Code  of  Civil  Procedure,  and 
especially  sections  5222,  5223. 

3.  The  statute  which   requires  courts,   referees,  and   special   masters  to 

determine  and  adjudicate  all  causes  within  ninety  days  after  final 
submission  is  directory  merely,  and  does  not  have  the  effect  to  oust 
the  jurisdiction. 

4.  Former  accounts  of  an  administrator  having  been  passed   upon  and 

settled,  and  exceptions  being  filed  to  his  final  account,  and  a  refer- 
ence made  to  a  special  commissioner,  and  then  exceptions  filed  by 
leave  of  the  court  to  parts  of  his  former  accounts  by  persons  claim- 
ing to  be  creditors,  it  is  not  error  for  the  court  to  refer  such  former 
accounts  and  the  exceptions  thereto,  together  with  the  question  as 
to  whether  such  exceptors  are  creditors,  to  the  special  commis- 
sioner for  hearing  and  report. 

5.  While  a  special  master  commissioner  should  respond  in  his  report  to 

all  the  issues,  a  failure  to  do  so  is  not  usually  cause  for  setting  aside 
the  report,  because  the  court  has  power,  under  section  5222,  Revised 
Statutes,  to  modify  the  report,  and  to  that  end  may  hear  further 
testimony,  and  thereby  supply  the  deficiency  in  the  report 
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6.  An  administrator  is  chargeable  in  his  accounts,  as  money  in  his  hands, 

with  all  debts  which  he  owes  individually  and  unconditionally  to  the 
estate. 

7.  A  debt  which  he  owes  as  principal,  and  which  is  evidenced  by  his  note, 

signed  also  by  another  person,  who  is  in  fact  only  surety,  is  his 
individual  and  unconditional  debt,  and  chargeable  to  him  as  money 
in  his  hands. 

8.  Debts  owing  to  the  estate  by  a  firm  of  which  he  is  a  member  are  not 

his  individual,  unconditional  debts,  and  are  not  chargeable  to  him  as 
money  in  his  hands. 

9.  When  insured  property  is  mortgaged,  and  a  loss  by  fire  occurs,  the 

insurance  money,  being  the  proceeds  of  the  property,  belongs  to  the 
mortgagee;  and,  if  paid  to  the  mortgagor,  he  holds  the  same  in  trust 
for  such  mortgagee,  and  may  be  compelled  to  pay  the  same  over 
to  him. 

10.  What  a  person  may  be  compelled  to  do,  he  may  safely  do  without 

such  compulsion. 

11.  Money  in  the  hands  of  an  administrator,  which  has  yielded  him  no 

profit,  and  which  he  has  not  been  ordered  to  pay  out,  or  which  is 
tied  up  by  litigation  in  good  faith,  does  not  bear  interest;  and  this 
rule  is  applicable  to  debts  which  the  administrator  owes  to  the  estate, 
and  which  are  chargeable  against  him  as  money  in  his  hands. 

12.  The  debts  of  an  estate  must  be  paid  before  distribution  to  heirs,  and 

distribution  made  to  heirs  upon  the  advice  of  counsel  and  the  probate 
judge  is  made  at  the  peril  of  the  administrator.  If  the  estate  proves 
solvent,  he  should  be  credited  with  such  distribution,  but,  if  insol- 
vent, he  should  not  receive  such  credit 

13.  In  case  of  a  reference  to  a  special  master,  his  report  must  find  every 

material  fact  upon  which  the  judgment  of  the  court  is  based,  and 
facts  not  found  are  presumed  not  to  exist.  But  facts  not  found  in 
the  report  may  be  supplied  by  the  court  upon  the  hearing  of  further 
testimony. 

14.  Upon  petition  in  error  in  the  settlement  of  the  accounts  of  an  adminis- 

trator, the  judgment  may  be  modified  by  affirming  as  to  some  items 
and  reversing  as  to  others. 

15.  Where  there  is  a  reversal  as  to  an  item  for  want  of  the  finding  of  a 

fact  in  the  report  of  the  master,  the  cause  as  to  that  item  may  be 
remanded  to  the  court  below  for  a  finding  as  to  such  fact,  and  for 
judgment  accordingly. 

16.  The  sureties  on  the  bond  of  an  insolvent  administrator  are  liable  for 

money  in  his  hands  arising  from  debts  owing  by  him  to  the  estate,  to 
the  same  extent  that  the  sureties  on  the  bond  of  an  insolvent  exec- 
utor are  liable  for  such  money. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Logan  county. 
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Joseph  W.  James  was  appointed  administrator  of  the  estate  of 
George  Stuts  by  the  Probate  Court  of  Logan  county  on  the  6th 
day  of  May,  1885,  and  removed  July  7,  1891.  When  George 
Stuts  died,  on  April  28,  1885,  he  was  a  member  of  the  firm  of 
Stuts  &  James  and  of  the  firm  of  Stuts,  James  &  Neer.  Said 
George  Stuts  and  Joseph  W.  James  were  both  members  of  each 
of  said  firms,  and  each  firm  was  largely  indebted  to  said  George 
Stuts  at  the  time  of  his  death.  An  action  was  brought  by  Mr. 
Neer  in  the  Court  of  Common  Pleas  May  13,  1885,  for  the  set- 
tlement of  both  partnerships,  and  Mr.  James,  individually,  and  as 
administrator,  was  made  a  party  defendant.  A  receiver  was  ap- 
pointed May  14,  1885,  and  gave  bond,  with  sureties,  who  after- 
ward proved  insolvent.  This  action  is  known  in  this  case  as 
No.  2,016.  No  order  of  the  court  settling  these  partnerships  was 
made  until  April  3,  1893,  nearly  two  years  after  James  ceased  to 
be  administrator.  After  the  removal  of  James,  Mr.  George  L. 
Stuts  was  appointed  administrator  de  bonis  non.  He  afterward 
resigned,  and  was  succeeded  by  John  E.  West,  March  30,  1899, 
and  he  was  made  a  party  defendant.  While  James  was  adminis- 
trator he  filed  four  accounts,  which  were  duly  passed  upon  by  the 
Probate  Court  and  settled ;  the  fourth,  after  exceptions  had  been 
filed  and  heard.  After  his  removal,  James  filed  his  fifth  and 
final  account  July  18,  1891,  and  exceptions  were  filed  thereto  by 
the  administrator  de  bonis  non,  who  claimed  that  the  account  did 
not  show  enough,  and  by  the  sureties  of  James  on  his  bond,  who 
claimed  that  the  account  showed  too  much.  The  Probate  Court 
referred  the  account  and  exceptions  to  a  commissioner,  under 
section  6186,  Revised  Statutes.  After  that  reference,  certain  per- 
sons claiming  to  be  creditors  filed  exceptions  to  the  first  account ; 
and  those  exceptions,  together  with  a  motion  by  James  to  strike 
them  from  the  files,  were  also  referred  to  the  same  commissioner, 
as  part  of  the  same  cause.  The  commissioner  took  testimony 
and  filed  his  report  January  19,  1894.  Mr.  James  alone  filed  ex- 
ceptions to  this  report.  The  Probate  Court  overruled  his  excep- 
tions and  confirmed  the  report.  Mr.  James,  his  sureties,  and  the 
administrator  de  bonis  non  excepted,  and  took  and  filed  a  bill  of 
exceptions.  The  administrator  de  bonis  non  appealed  the  cause 
to  the  Court  of  Common  Pleas.  Upon  appeal  in  the  Common 
Pleas,  Mr.  James  and  his  sureties  made  a  motion  to  hear  the  case 
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upon  the  report  of  the  commissioner  appointed  by  the  Probate 
Court.  This  motion  was  overruled,  and  they  excepted.  The 
Common  Pleas  thereupon,  in  January,  1896,  referred  the  final 
and  all  former  accounts  and  inventory  and  all  exceptions  to  a 
commissioner,  under  said  section  6186,  with  instructions  to  re- 
port without  unnecessary  delay,  to  all  of  which  Mr,  James  and 
his  sureties  duly  excepted.  This  second  commissioner  filed  his 
report  March  27,  1899,  and  said  James  and  his  sureties  filed  ex- 
ceptions, which  were  heard,  and  partly  sustained  and  partly  over- 
ruled, and  the  report  as  modified  was  confirmed,  finding  $16,681.18 
in  the  hands  of  Mr.  James,  and  he  was  ordered  to  pay  that  sum 
over  to  the  administrator  de  bonis  non,  to  all  of  which  he  and  his 
sureties  duly  excepted,  and  made  a  motion  to  set  aside  said  re- 
port, finding,  and  confirmation,  and  for  a  new  trial,  which  motion 
was  overruled  and  exceptions  saved,  and  a  bill  of  exceptions 
taken  and  filed,  containing  all  the  evidence.  Upon  proceedings 
in  error  in  the  Circuit  Court,  it  appearing  that  the  amounts  owing 
by  the  firm  of  Stuts  &  James  and  Stuts,  James  &  Neer  to  the  es- 
tate of  George  Stuts  had  been  charged  up  to  James,  as  adminis- 
trator, as  money  by  him  owing  to  the  estate,  and  therefore  assets 
in  his  hands,  that  court  held  that  debts  owed  by  James  as  mem- 
ber of  a  firm  could  not  be  regarded  as  assets  in  his  hands,  and 
that  only  his  individual  debts  to  the  estate  could  be  so  regarded, 
and  for  that  reason  deducted  from  the  amount  found  in  his  hands 
by  the  Common  Pleas  all  such  firm  debts,  and  thereby  reduced  the 
amount  in  his  hands  to  $8,136.81.  Thereupon  Mr.  James  filed  his 
petition  in  error  in  this  court,  and  his  sureties  joined  by  filing  a 
cross-petition  in  error.  The  administrator  de  bonis  non  also  filed 
a  cross-petition  in  error,  claiming  that  the  Circuit  Court  erred  in 
striking  said  firm  debts  from  the  account. 
Modified. 

Keifer  &  Keifer  and  Howenstine  &  Huston,  for  plaintiff  in 
error. 

West  &  West,  for  defendants  in  error, 

Burket,  C.  J.  (after  stating  the  facts  as  above). — After  the 
cause  had  been  heari  in  the  Probate  Court  upon  the  reoort  of 
the  master  commissioner  appointed  by  that  court,  and  the  ex- 
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ceptions  thereto,  and  after  a  judgment  had  been  rendered  find- 
ing the  amount  in  the  hands  of  Mr.  James  as  administrator,  the 
administrator  de  bonis  non  took  and  perfected  an  appeal  to  the 
Court  of  Common  Pleas,  and  in  that  court  Mr.  James  and  his 
sureties  insisted  that  the  court  should  hear  the  cause  upon  the 
report  of  the  master  so  appointed  by  the  Probate  Court ;  but  the 
Common  Pleas  refused  to  do  so,  and,  sitting  on  appeal  as  a  Court 
of  Probate,  appointed  a  special  commissioner,  and  referred  the 
cause  to  him,  under  section  6186,  Revised  Statutes.  That  section 
reads  as  follows :  "  The  court  may,  if  it  shall  deem  it  expedient 
and  proper,  refer  the  account  and  the  exceptions. thereto,  if  any, 
to  a  special  commissioner,  appointed  by  the  court  for  that  pur- 
pose." To  this  action  of  the  Common  Pleas  Mr.  James  and  his 
sureties  excepted,  and  assign  the  same  for  error  here;  claiming 
that  the  appeal  did  not  vacate  the  report  of  the  master,  and  that 
the  Common  Pleas  had  no  jurisdiction  to  appoint  a  master.  This 
claim  is  not  tenable.  By  section  6407,  Revised  Statutes,  it  is  pro- 
vided that  on  appeal  from  the  Probate  Court  t©  the  Common 
Pleas  the  cause  shall  be  tried,  heard,  and  decided  in  the  same 
manner  as  though  the  Common  Pleas  had  original  jurisdiction 
thereof.  This  being  so,  it  is  clear  that  if  the  Common  Pleas  had 
original  jurisdiction,  as  it  once  had,  of  the  settlement  ©f  accounts 
of  administrators,  it  could  appoint  a  special  commissioner,  under 
said  section  6186,  and  refer  the  cause  to  him  for  hearing  and 
report.  If  section  6407  does  not  have  reference  to  original  juris- 
diction in  probate  matters,  but  means  that  the  cause  on  appeal 
shall  be  tried,  heard,  and  decided  in  the  same  manner  as  causes 
in  which  the  Common  Pleas  now  has  original  jurisdiction,  then 
it  follows  that  the  Common  Pleas  might  refer  the  cause  to  a 
special  master,  under  section  5222,  Revised  Statutes,  so  that  under 
either  construction  the  Common  Pleas  had  the  power  to  appoint 
a  special  master,  and  refer  the  cause  to  him  for  hearing  and 
report. 

When  what  is  now  section  6186  was  first  enacted,  in  1840,  it 
^contained  the  provision  that  the  reference  should  be  "  according 
■!to  the  usages  of  Courts  of  Chancery;"  and  so  long  as  this  pro- 
vision remained  in  the  section  the  course  of  proceeding  upon 
such  a  reference  was  according  to  the  rules  in  equity  practice  re- 
lating to  masters.    Some  of  those  rules  were  very  cumbersome, 
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and  the  proceedings  technical  —  as,  for  instance,  no  exception  to 
a  master's  report  could  be  taken  unless  a  formal  objection  had 
previously  been  filed  at  the  proper  time,  and  certain  reports  of 
a  master  did  not  need  confirmation,  while,  as  to  others,  confirma- 
tion was  required.  When  the  statutes  were  revised  in  1880,  the 
words  "  according  to  the  usages  of  Courts  of  Chancery  "  were 
stricken  out  of  the  section,  and  the  words  "appointed  by  the 
court  for  that  purpose"  were  inserted.  At  the  same  time  the 
statute  of  March  30,  1868  (65  Ohio  Laws,  p.  40),  which  first  pro- 
vided for  referring  causes  to  a  special  master,  was  also  revised 
and  carried  into  the  Revised  Statutes  as  sections  5221,  5222,  et 
seq,,  and  thereby  the  chancery  practice  was  codified  and  condensed 
into  a  few  sentences,  and  became  part  of  the  Civil  Code;  and  pro- 
ceedings before  a  master,  instead  of  being  according  to  the  usage3 
of  chancery,  are  now  according  to  the  Code  of  Civil  Procedure, 
and  when  a  reference  is  made  by  the  Probate  Court,  or  by  the 
Court  of  Common  Pleas  on  appeal,  under  said  section  6186,  the 
proceeding  is  as  is  provided  in  said  section  5222  —  that  is,  "  to 
take  the  testimony  in  writing,  and  report  the  same  to  the  court 
and  therewith  his  conclusions  on  the  law  and  facts  involved  in 
the  issues,  which  report  may  be  excepted  to  by  the  parties,  and 
confirmed,  modified,  or  set  aside  by  the  court."  In  a  reference  of 
the  accounts  of  an  administrator  and  exceptions  thereto,  the  ac- 
count and  exceptions  constitute  the  issues,  and  the  administrator 
and  the  exceptors  are  the  parties. 

As  the  administration  statute  gives  no  power  to  a  Probate 
Court  to  refer  an  account  to  a  referee,  and  as  section  5215,  Re- 
vised Statutes  prohibits  a  reference  by  the  Probate  Court,  unless 
by  consent  of  parties,  the  effort  of  the  Probate  Court  to  clothe 
its  special  master  commissioner  "  with  all  the  powers  of  a  referee  " 
was  void,  and  did  not,  in  legal  effect,  confer  any  powers  as 
referee  upon  him.  He  was  simply  a  special  master  commissioner, 
and  governed  by  the  laws  applicable  to  such.  As  such  master, 
his  report  was  carried  by  the  appeal  to  the  Court  of  Common 
Pleas,  and  that  court  might,  in  its  discretion,  hear  the  cause  upon 
such  report,  and  such  other  testimony  as  might  be  offered,  or  if 
it  deemed  "  it  expedient  and  proper,"  it  might  refer  the  account 
and  exceptions  to  a  special  commissioner  appointed  by  that  court 
for  that  purpose.    It  would  not  be  error  to  pursue  either  course. 
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It  is  also  urged  by  Mr.  James  and  his  sureties  that  the  master 
appointed  by  the  Common  Pleas  did  not  make  and  file  his  report 
within  ninety  days  after  the  cause  was  finally  submitted  to  him, 
and  that  at  the  expiration  of  ninety  days  he  lost  jurisdiction,  and 
that  his  report  made  after  that  time  was  null  and  void.  For  this 
claim,  reliance  is  had  upon  the  statute  (90  Ohio  Laws,  p.  192; 
Bates'  Am/ Stat,  §§  557-1,  557-2).  This  statute  reads  as  fol- 
lows: "(1)  Any  cause  now  pending,  or  that  may  hereafter  be 
begun  in  any  court  of  record  in  this  State,  when  submitted  on 
motion  or  demurrer,  shall  be  determined  and  adjudicated  thereon 
by  such  court  within  thirty  days  after  such  submission.  And  any 
such  cause,  when  submitted  to  the  court  on  proceedings  in  error, 
or  on  final  trial  on  the  issues  joined,  shall  be  determined  and  ad- 
judicated within  ninety  days  after  such  submission.  (2)  This 
act  shall  apply  to  all  causes  sent  to  a  referee  or  special  master, 
and  to  all  motions  affecting  the  confirmation,  modification,  or  va- 
cation of  any  report  of  such  reference  or  master."  This  statute 
is  directory,  merely,  and  does  not  have  the  effect  to  deprive  the 
court,  referee,  or  special  master  of  jurisdiction.  The  object  of 
the  statute  is  to  secure  speedy  action  by  the  court,  referees,  and 
masters;  but  to  take  away  jurisdiction  would  have  the  opposite 
effect,  and  cause  intolerable  delay.  A  judge  takes  an  oath  faith- 
fully and  impartially  to  discharge  and  perform  all  the  duties  in- 
cumbent on  him  as  such  judge.  A  referee  is  sworn  well  and 
faithfully  to  hear  and  examine  the  cause,  and  to  make  a  just  and 
true  report  thereon.  A  special  master  commissioner  is  sworn 
faithfully  to  discharge  his  duties.  These  oaths  all  have  reference, 
among  other  things,  to  said  statute ;  and  thereby  all  judges,  ref- 
erees, and  masters  take  an  oath  to  obey  that  statute,  and  to  make 
their  decisions  within  the  time  required.  The  oath  and  statute 
are  binding  on  their  conscience,  but  are  not  matters  affecting  their 
jurisdiction.  The  decisions  as  to  justices  of  the  peace  under  sec- 
tion 6579,  Revised  Statutes,  are  not  applicable  to  courts,  referees, 
or  masters. 

All  the  accounts  were  referred  to  the  master  by  the  Court  of 
Common  Pleas  to  hear  and  determine  as  to  all  the  exceptions, 
whether  to  the  last  or  former  accounts,  without  first  having  a 
determination  by  the  court  that  there  were  errors  or  mistakes 
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in  the  former  accounts ;  and  this  is  assigned  for  cause  to  set  aside 
the  report  of  the  master.  We  think  there  is  no  error  in  this.  The 
court  could  determine  this  question  much  better  after  the  master 
had  passed  upon  it  than  without  his  assistance. 

It  is  also  urged  that  the  master  did  not  respond  in  his  report 
to  all  the  issues,  and  it  is  claimed  that  the  whole  report  should  be 
set  aside  for  that  reason.  This  is  not  tenable.  Under  the  old 
chancery  practice  a  review  might  be  had  for  such  a  cause,  and, 
if  necessary,  further  testimony  taken;  but  under  said  section 
5222  the  court  may  modify  the  report,  and  for  that  purpose  hear 
testimony  itself,  or,  if  thought  best,  the  cause  may  be  recommitted 
to  the  master,  as  upon  review,  and  thereby  the  deficiency  may  be 
corrected  or  supplied.  But  such  deficiency  in  the  report  can  be 
no  good  cause  for  setting  the  report  aside  and  going  over  the 
whole  case  anew. 

This  disposes  of  the  questions  of  practice,  and  we  will  now  con- 
sider the  case  upon  its  merits: 

While  under  the  rule  of  decision  of  this  court  in  Bigelow's  Exr. 
v.  Bigelovfs  Admrs.  (4 Ohio,  138,  19  Am.  Dec.  591)  ;  Hall  v.  Pratt 
(S  Ohio,  72),  and  Tracy's  Admx.  v.  Card's  Admr.  (2  Ohio  St. 
431  )>  debts  owing  by  an  administrator  to  the  estate  are  to  be  re- 
garded and  treated  as  assets  in  his  hands,  the  rule  is  so  far  un- 
satisfactory that  it  should  not  be  extended,  but  should  be  con- 
fined to  cases  in  which  the  administrator  owes  the  debt  in- 
dividually and  unconditionally.  The  statute  (§  6069),  when 
fairly  construed,  does  not  go  further.  See  also  Shields  v.  Odell 
(27  Ohio  St.  398),  and  Rossman  v.  McFarland  (9  id.  369).  The 
Circuit  Court  was  therefore  right  in  deducting  the  debts  owed  by 
the  firms  with  which  Mr.  James  was  connected,  and  its  judgment 
in  that  behalf  is  affirmed. 

A  note  of  over  $600,  signed  by  Mr.  James  and  one  S.  P.  Hanks, 
was  charged  against  the  administrator  as  assets  in  his  hands,  and 
to  which  objection  was  made  by  him  and  his  sureties.  The  evi- 
dence showed,  and  the  master  found,  that  this  note  was  the  in- 
dividual debt  of  Mr.  James,  and  that  Mr.  Hanks  was  surety 
thereon  for  him.  That  being  so,  it  was  his  individual  debt,  for 
which  he  was  unconditionally  liable,  and  the  same  was  properly 
charged  against  him. 

The  receiver  of  the  two  firms  of  which  George  Stuts  and  Mr. 
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James  were  members  sold  the  property  of  the  two  firms  by  order 
of  the  court,  and  the  same  was  bought  in  by  Mr.  James  and  his 
late  partner,  Mr.  Neer,  and  they  gave  their  notes,  secured  by 
mortgage  on  the  property.  Afterward  Mr.  Neer  sold  out  to  Mr. 
James,  and  the  latter  assumed  the  payment  of  the  notes  and  mort- 
gage, so  that  the  matter  then  stood  the  same  as  if  Mr.  James  had 
purchased  the  property  himself,  and  given  his  own  notes  and 
mortgage  therefor.  Part  of  the  property  thus  mortgaged  was 
burned,  and  the  insurance  money,  over  $3,000,  which  should  have 
been  paid  to  the  mortgagee,  the  receiver,  was  paid  to  Mr.  James, 
so  that  in  legal  effect  he  received  this  money  from  the  receiver, 
not  for  himself  individually,  as  he  claims,  but  for  himself  as  ad- 
ministrator, because  the  receiver  owed  him  nothing  individually, 
but  did  owe  him  this  money  as  administrator,  provided  that  all  the 
debts  of  the  two  firms  were  paid,  as  they  were;  and  the  court 
ordered  him  to  pay  the  insurance  money  over  to  the  adminis- 
trator of  George  Stuts,  deceased.  But  while  all  the  debts  had 
been  paid  jby  the  receiver,  it  is  conceded  that  the  court  made  no 
order  for  the  payment  of  this  insurance  money  to  the  adminis- 
trator, James,  and  therefore  it  is  claimed  that  he  could  not  and  did 
not,  in  legal  effect,  receive  this  money  as  such  administrator. 
But  it  must  be  remembered  that,  as  this  insurance  money  was  the 
proceeds  of  the  mortgaged  property,  it  belonged  to  the  receiver, 
and  that  James  held  it  for  him,  and,  the  debts  being  paid,  the 
receiver  could  be  compelled,  by  order  of  court,  to  pay  it  over  to 
James  as  administrator,  and  James,  as  such  administrator,  could 
be  compelled  to  receive  and  charge  himself  therewith.  What  the 
parties,  or  either  of  them,  might  be  compelled  to  do,  they  may 
do  without  such  compulsion.  Acting  upon  this  principle,  Mr. 
James,  as  administrator,  on  December  31,  1886,  gave  a  receipt 
to  the  receiver  for  $7,107.48,  which  included  this  insurance 
money,  and  the  court  charged  him  therewith  in  said  case  No. 
2,016,  upon  the  final  hearing,  nearly  two  years  after  his  removal ; 
but  the  money  was  received  in  1886,  while  he  was  yet  adminis- 
trator, and  this  judgment  in  No.  2,016  was  only  compelling  him, 
after  his  removal,  to  do  what  he  should  have  done  before  his  re- 
moval, and  what  he  did  without  compulsion,  by  the  giving  of  said 
receipt.  James,  individually  and  as  administrator,  was  a  party  to 
case  No.  2,016 ;  and,  the  court  having  adjudged  in  that  case  that 
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He  was  chargeable  with  the  amount  of  that  receipt,  the  matter 
was  thereby  finally  adjudicated  against  him,  and  he  cannot  be 
heard  to  litigate  the  question  over  again.  Each  commissioner  to 
whom  the  case  was  referred  held  the  administrator  chargeable, 
but  in  part  upon  reasons  different  from  the  above.  In  view  of 
the  whole  case,  we  are  clear  that  he  is  properly  chargeable  with 
the  amount  of  said  receipt,  as  money  which  came  into  his  hands 
as  administrator,  although  it  was  received  by  him  before  the 
giving  of  said  receipt,  but  was  by  the  act  of  both  parties  turned 
into  estate  money  in  the  hands  of  the  administrator.  The  balance 
of  the  amount  of  the  receipt  over  and  above  the  insurance  money 
was  the  proceeds  of  the  mortgaged  property,  and  stands  upon  the 
same  ground  as  the  insurance  money. 

There  are  various  charges  of  interest  on  money  charged  against 
the  administrator  as  assets  in  his  hands,  amounting  to  $3,53745- 
These  items  of  interest  should  not  be  charged  against  him,  for 
the  reason  that  assets  in  the  hands  of  an  administrator  which  have 
not  been  ordered  by  the  court  to  be  paid  out  or  distributed,  or 
which  are  tied  up  by  litigation  in  good  faith,  or  upon  which  no 
profit  has  been  received,  do  not  bear  interest.  (Rev.  Stat., 
§§  6179,  6180;  Cooch  v.  Irwin,  7  Ohio  St.  22,  29,  30.)  None 
of  the  items  upon  which  interest  is  charged  against  the  adminis- 
trator come  within  the  above  rule,  and  therefore  it  was  error  to 
charge  said  interest,  and  the  same  will  be  deducted. 

Upon  the  advice  of  counsel  and  the  probate  judge,  the  adminis- 
trator distributed  among  the  heirs  of  George  Stuts,  deceased,  the 
sum  of  $2,471.09,  and  received  credit  therefor  in  his  first  account. 
After  the  case  had  been  referred  to  a  commissioner  by  the  Probate 
Court,  certain  persons  claiming  to  be  creditors  filed  exceptions 
to  this  item  of  distribution,  by  leave  of  the  court,  and  the  excep- 
tions were  considered  by  both  commissioners  and  sustained ;  and 
the  administrator  received  no  credit  for  this  item  of  distribution 
in  the  report  of  the  master.  It  is  urged  in  his  behalf  that,  as  the 
distribution  was  made  upon  advice  of  counsel  and  the  probate 
judge,  the  administrator  should  not  suffer,  and  that  he  should  re- 
ceive credit  therefor.  This  is  not  tenable.  The  statute  requires 
that  all  debts  shall  be  first  paid,  and  distribution  made  of  the 
remainder.  The  advice  of  counsel  and  of  the  probate  judge  can- 
not change  the  statute.    Distribution  under  such  circumstances  is 
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made  by  the  administrator  at  his  peril.  If  the  estate  proves  to  be 
solvent,  he  should  be  duly  credited,  but,  if  insolvent,  he  should 
receive  no  credit.  As  between  creditors  and  the  administrator, 
the  creditors  have  the  better  right.  There  is  no  finding  as  to 
whether  the  estate  of  George  Stuts,  deceased,  is  solvent  or  in- 
solvent, nor  whether  said  stun  of  $2,471.09,  or  any  part  thereof; 
will  be  required  to  pay  the  debts  and  costs  of  the  estate.  By 
virtue  of  section  5205,  Revised  Statutes,  a  court  may  enter  judg- 
ment without  finding  the  facts  upon  which  the  judgment  is  based, 
except  generally,  and  such  is  also  the  rule  in  equity  practice ;  but 
when  a  court  makes  a  special  finding  of  facts,  as  required  by  sec- 
tions 5205,  6710,  Revised  Statutes,  or  when  a  cause  is  referred  to  a 
referee  or  special  master,  the  statute  requiring  that  he  report 
his  conclusions  on  the  law  and  facts,  only  such  judgment  in  such 
cases  can  be  rendered  as  is  warranted  by  the  facts  found,  and 
facts  not  found  are  presumed  not  to  exist.  (Leach  v.  Church, 
10  Ohio  St.  148;  Jones  v.  Brown,  11  id.  601 ;  Springer  v.  Avon- 
dale,  35  id.  620;  McHenry  v.  Carson,  41  id.  212;  Albright  v. 
Hawk,  52  id.  362,  39  N.  E.  1044.)  As  the  master  in  this  case 
does  not  find  as  a  fact  that  the  Stuts  estate  is  insolvent,  there  is 
no  warrant  for  disallowing  said  item  of  distribution.  Upon  the 
hearing  in  the  Common  Pleas  that  court  might  have  taken  testi- 
mony as  to  the  solvency  of  the  estate,  and  modified  the  report  ac- 
cordingly, and  it  is  not  too  late  to  do  that  yet.  The  judgment 
disallowing  that  item  will  be  reversed,  and  the  cause,  as  to  that 
item,  remanded  to  the  Court  of  Common  Pleas  to  take  testimony 
as  to  the  solvency  or  insolvency  of  the  estate  of  George  Stuts,  de- 
ceased, and  render  judgment  accordingly. 

After  deducting  said  items  of  interest  so  improperly  charged, 
$3,537.45,  and  also  said  item  of  distribution,  $2,471.09,  so  re- 
manded to  the  Court  of  Common  Pleas,  from  said  sum  of 
$8,136.81,  so  adjudged  in  the  hands  of  said  administrator  by  the 
Circuit  Court,  we  find  in  his  hands,  to  be  paid  over  to  the  present 
administrator  de  bonis  non,  the  sum  of  $2,128.27;  and  to  the 
extent  of  that  sum  the  judgment  is  affirmed,  and  as  to  said  sum 
of  $3,53745,  interest  so  improperly  charged,  the  judgment  is  re- 
versed, and  judgment  rendered  in  favor  of  said  plaintiff  in  error. 

It  is  conceded  that  said  Joseph  W.  James  is  insolvent,  and  his 
sureties,  being  in  this  case  by  cross-petition,  claim  that  the  sure- 
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ties  of  an  insolvent  administrator  cannot  be  held  for  assets  in  his 
hands  consisting  of  what  he  owed  the  estate  at  the  time  of  his 
appointment.  As  this  court,  in  McGoughey  v.  Jdcoby  (54  Ohio 
St.  487,  44  N.  E.  231),  held  that  the  sureties  of  an  insolvent  ex- 
ecutor were  liable  for  such  assets,  it  must  follow  that  the  sureties 
of  an  insolvent  administrator  are  also  liable,  because  upon  that 
question  there  is  no  difference  in  principle  between  the  two,  and 
no  distinction  can  be  made. 
Judgment  modified. 

Spear,  Davis,  Shauck,  Price,  and  Crew,  JJ.,  concur. 


Call  vs.  Shewmaker  et  a/. 

[Court  of  Appeals  of  Kentucky,  Oct.  1,  1902;        Ky.       ,  69  S.  W.  749.I 

Cancellation  of  Deed  —  Return  of  Consideration  —  Estop- 
pel of  Grantor  to  Question  His  Title  —  Failure  to  Plead 
Limitation  —  Construction  of  Will  —  Life  Estate  —  Re- 
straint of  Alienation. 

1.  A  grantor  seeking  a  cancellation  of  his  deed,  not  only  on  the  ground 

that  it  was  procured  by  fraud,  but  also  on  the  ground  that  it  was 
void,  as  inconsistent  with  the  provisions  of  the  will  under  which  the 
land  was  held,  need  not  first  tender  back  .the  consideration  received, 
consisting  only  of  $20  and  a  bottle  of  whisky,  as  defendants  have  for 
many  years  enjoyed  the  use  of  the  land,  worth  $400  a  year,  and  thus 
have  in  their  hands  rents  amounting  to  more  than  the  consideration 
received. 

2.  The  general  rule  that  a  grantor  is  estopped  to  say  that  he  had  no  title 

to  convey  does  not  apply  where  the  deed  is  obtained  by  fraud,  or 
where  the  weak  have  been  imposed  upon  by  the  strong. 

3.  The  statute  of  limitations  must  be  pleaded,  and  cannot  ordinarily  be 

presented  by  a  demurrer  to  the  petition. 

4.  Under  a  will  devising  land  to  J.  and  F.,  "  to  be  held  by  them  during 

their  natural  lives,"  and  providing  that  if  J.  dies  leaving  no  children, 
then  his  share  "  to  be  inherited  "  by  F.  and  his  children,  and  if  F. 
dies,  leaving  no  children  "  to  inherit "  his  part,  then  the  same  to 
descend  and  "  be  inherited  "  by  J.  and  his  children,  and,  if  neither 
leaves  any  children,  the  same  "  to  go  "  to  M.  and  her  children,  J. 
and  F.  each  takes  only  a  life  estate. 
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5.  As  a  limited  restriction  upon  alienation  is  valid,  a  provision  in  a  will 
that  the  land  devised  thereby  shall  not  be  sold  or  conveyed  by  the 
devisees  until  they  have  been  in  possession  of  it  for  twenty  years  will 
be  enforced. 

Appeal  from  Circuit  Court,  Washington  county. 
"  Not  to  be  officially  reported." 

Action  by  John  B.  Call  against  R.  D.  Shewmaker  and  others  to 
recover  possession  of  land,  and  to  require  an  accounting  for  rents. 
Judgment  for  defendants,  and  plaintiff  appeals. 

Reversed. 

/.  H.  Thurman  and  /.  W.  S.  Clements,  for  appellant. 

Nat.  W.  Halstead,  for  appellees. 

Hobson,  J. —  Daniel  Call,  by  his  will  dated  November  7,  1879, 
and  probated  in  February,  1880,  devised  certain  land  to  appellant, 
John  B.  Call.  The  provisions  of  the  will  making  this  devise  are 
as  follows:  "(3)  I  will  and  bequeath  unto  my  brother  John 
Call's  two  sons,  John  B.  Call  and  Franklin  P.  Call,  fifty  acres  of 
land  each ;  John  B.  Call's  fifty  acres  to  come  off  of  the  home  farm, 
where  I  now  live.  (4)  I  will  and  bequeath  all  the  balance  of  my 
estate  in  land  unto  my  brother  John  Call's  two  sons,  named  in  the 
3d  bequest  of  this  my  will,  and  my  sister,  Mary  Garrett,  to  be 
equally  divided  between  them,  my  sister,  Mary,  to  receive  one 
half,  and  my  brother  John  Call's  two  sons,  John  B.  and  Franklin 
P.,  the  other  half,  and  this  property  is  hereby  entailed  as  follows, 
viz. :  Mrs.  Mary  Garrett  is  to  have  her's  for  her  use  and  benefit 
as  a  home  so  long  as  she  may  live,  and  the  same  not  to  be  sub- 
jected to  sale,  by  execution  or  otherwise,  for  her  own  debts  or 
that  of  another,  and  when  she  dies  to  descend  and  be  inherited 
by  her  children ;  and  the  property  hereby  bequeathed  unto  John 
B.  and  Franklin  P.  Call  is  to  be  held  by  them  during  their  natural 
lives,  with  the  same  restrictions  of  my  sister,  Mary  Garrett,  with 
only  this  exception,  viz.,  if  John  B.  Call  dies  leaving  no  children, 
then  his  share  to  be  inherited  by  Franklin  P.  Call  and  his  chil- 
dren, and  if  Franklin  P.  Call  dies  leaving  no  children  to  inherit 
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his  part,  then  the  same  to  descend  and  be  inherited  by  John  B. 
Call  and  his  children,  and  if  neither  of  the  sons  of  my  brother, 
John,  leave  any  children,  then  the  same  to  go  to  my  sister,  Mary 
Garrett,  and  her  children,  and  that  none  of  the  bequests  in  this 
will  shall  be  sold  or  conveyed  to  any  person  until  they  have  been 
in  the  possession  of  the  same  for  twenty  years."  On  November 
12,  1889,  or  within  ten  years  after  the  devise  took  effect,  John  B. 
Call,  by  deed,  in  consideration,  as  recited  therein,  of  $1,550  cash 
in  hand  paid,  conveyed  ttf  R.  D.  Shewmaker  the  land  thus  devised 
to  him,  and  on  August  3,  1893,  and  within  less  than  fourteen 
years  after  the  devise  took  effect,  Call  and  Shewmaker  entered 
into  a  written  contract  with  Mary  E.  and  Shedrick  Williams,  by 
which,  as  recited  therein,  they  agreed  to  sell  and  convey  the  land 
to  them  in  consideration  of  $2,500  —  $1,000  cash  in  hand  paid, 
$734  to  be  paid  March  1,  1894,  and  the  remainder,  $833,  to  be 
paid,  without  interest,  when  the  deed  was  made ;  and  in  this  con- 
tract it  was  stipulated  that  the  deed  was  to  be  made  "  when  the 
expiration  of  the  twenty  years  expires,  at  which  time  the  said 
John  B.  Call  has  the  right  to  make  a  legal  transfer  of  said  land, 
according  to  the  will  of  his  uncle,  Daniel  Call."  On  December 
2,  1899,  John  B.  Call  filed  this  suit  in  equity  against  R.  D.  Shew- 
maker and  Mary  E.  and  Shedrick  Williams,  in  which  he  set  up 
the  provisions  of  his  uncle's  will,  above  quoted,  under  which  he 
took  the  land,  and  also  the  deed  made  by  him  to  Shewmaker,  and 
the  contract  made  by  them  with  Mary  E.  and  Shedrick  Williams, 
and*  alleged  that  the  fact  was  that  Shewmaker  got  him  drunk 
with  whisky,  and  that  the  deed  was  made  when  he  was  in  such 
condition  that  he  did  not  know  or  understand  what  he  was  doing ; 
that  Shewmaker  paid  him  nothing  for  the  land,  except  $40  and 
a  bottle  of  whisky,  and  he  immediately  borrowed  back  from  him 
$20 ;  that  the  contract  with  Mary  E.  and  Shedrick  Williams  was 
also  made  when  he  was  drunk  with  whisky,  and  in  such  a  condi- 
tion that  he  did  not  know  or  understand  what  he  was  doing,  by 
the  procurement  of  the  defendant  Shewmaker;  that  the  land  is 
really  worth  about  $5,000,  and  its  yearly  rental  value  $400 ;  that 
both  writings  were  obtained  by  fraud,  and  passed  to  the  defendant 
no  right  or  interest  in  the  land.  He  prayed  that  he  be  adjudged 
to  be  the  owner  of  the  land,  and  restored  to  its  immediate  posses- 
sion, and  that  the  defendants  be  held  to  account  for  the  rents 


208  PROBATE  REPORTS  ANNOTATED. 

which  they  had  enjoyed  since  the  making  of  the  deed.  The  court 
sustained  a  general  demurrer  to  the  petition. 

It  is  insisted  for  the  appellee  that  appellant  seeking  equity  must 
do  equity,  and  that  he  must  first  return  what  he  has  received  be- 
fore he  can  have  a  rescission  of  the  contract  for  fraud.  This  is 
the  ordinary  rule,  but,  according  to  the  allegations  of  the  peti- 
tion, the  defendant  only  received  in  fact  $20  and  a  bottle  of 
whisky,  and  the  defendants  have  enjoyed  the  use  of  the  land  for 
many  years,  worth  $400  a  year.  The  ground  of  the  action  is  not 
only  that  the  deed  and  contract  were  procured  by  fraud,  but  that 
they  were  void,  being  inconsistent  with  the  provisions  of  the 
will  under  which  the  land  was  held,  and  passed  no  title.  The 
papers  show  on  theft-  face  that  the  defendants  had  notice  of  the 
state  of  the  title,  and  traded  at  their  peril.  If  they  got  no  title, 
they  must  answer  for  the  rent  which  they  received,  in  so  far  as 
they  are  not  barred  by  limitation,  upon  equitable  principles,  and 
as  upon  the  face  of  the  petition  they  had  in  their  hands  more  of 
these  rents  than  the  amount  the  plaintiff  had  received  in  consid- 
eration of  the  deed,  it  was  unnecessary  for  him  to  tender  back  the 
$20  or  bottle  of  whisky  which  he  had  received. 

It  is  also  said  that  a  party  is  estopped  to  question  his  own  deed, 
or  to  say  he  had  no  title  to  convey.  This  general  rule  is  subject 
to  some  exceptions.  One  of  these  is  where  the  deed  is  obtained 
by  fraud,  or  where  the  weak  have  been  imposed  upon  by  the 
strong.  If  plaintiff  was  made  drunk  by  Shewmaker,  or  while 
drunk,  and  incapable  of  protecting  himself,  advantage  was  taken 
of  his  weakness,  a  court  of  equity  will  give  him  relief. 

It  is  also  earnestly  insisted  that  the  action  is  barred  by  limita- 
tion. Limitation  must  be  pleaded.  It  cannot  ordinarily  be  pre- 
sented by  a  demurrer  to  the  petition. 

This  brings  us  to  the  pivotal  question  in  the  case,  apd  that  is, 
what  estate  did  Call  take  in  the  land  under  his  uncle's  will?  It 
is  earnestly  argued  that  he  took  a  fee  under  the  will,  and  to  sus- 
tain this  contention  we  are  referred  to  Carpenter  v.  Hazelrigg 
(103  Ky.#  538,  45  S.  W.  666),  and  Wilson  v.  Hays'  Exr.  (Ky.) 
(58  S.  W.  773),  and  the  authorities  there  cited.  But  the  differ- 
ence in  this  case  from  any  of  those  cases  is  that  in  this  case  it  is 
stipulated  in  the  will  that  "  the  property  hereby  bequeathed  unto 
John  B.  and  Franklin  P.  Call  is  to  be  held  by  them  during  their 
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natural  lives.'9  The  testator  having,  in  express  terms,  limited  the 
estate  granted  to  life,  the  rule  applied  in  the  cases  referred  to  can- 
not be  followed  here.  The  testator,  in  express  terms,  also  de- 
clares that  the  property  devised  shall  not  be  sold  or  conveyed  to 
any  person  by  the  devisees  until  they  have  been  in  the  possession 
of  it  for  twenty  years.  While  there  is  some  conflict  on  the  sub- 
ject, the  rule  in  this  State  is  that  a  limited  restriction  upon  aliena- 
tion is  valid.  (Wallace  v.  Smith  [Ky.],  68  S.  W.  131.)  We  are 
therefore  of  opinion  that  the  demurrer  to  the  petition  should  have 
been  overruled. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Crossan  et  al.  vs.  Crossan  et  al. 

[Supreme  Court  of  Missouri,  Division  No.  2,  Oct.  27,  1902;  169  Mo.  631, 

70  S.  W.  136.I 

Wills  —  Contest  —  Testamentary  Capacity  —  Undue  In- 
fluence —  Evidence  —  Burden  of  Proof  —  Rulings  on 
Evidence  —  Appeal. 

1.  There  being  competent  evidence  to  sustain  the  verdict  in  a  will  con- 

test on  the  ground  of  competency,  the  evidence  will  not  be  weighed 
on  appeal. 

2.  Statement  of  the  court,  "  I  expect  it  is  objectionable/'  made  after  ad- 

mission of  evidence  without  objection,  is  not  error;  no  motion  to 
exclude  and  no  direction  to  disregard  it  being  made. 

3.  Testimony  that  testatrix  said  certain  property  was  hers  is  not  admis- 

sible to  show  she  claimed  other  persons'  property;  the  issue  being 
testamentary  capacity,  and  there  being  no  evidence  that  she  was  of 
unsound  mind  till  three  years  later. 

4.  To  have  testamentary  capacity,  it  is  not  necessary  that  one  have  suffi- 

cient understanding  to  control  and  conduct  her  ordinary  business 
affairs. 

5.  In  the  absence  of  confidential  relations  between  testatrix  and  the 

beneficiaries,  raising  a  presumption  of  undue  influence,  the  burden  of 
proof  as  to  such  influence  is  on  contestants. 

Appeal   from  Circuit   Court,   Nodaway   county;   Gallatin 
Craig,  Judge. 

Vol.  VIII  — 14 
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Proceeding  by  Isaac  J.  Crossan  and  others  against  George  W. 
Crossan  and  others.  Judgment  for  defendants,  and  plaintiffs 
appeal. 

Affirmed. 

In  this  proceeding  the  will  of  Mrs.  Rebecca  Crossan,  of  Noda- 
way county,  was  contested,  and  sustained  by  the  verdict  of  a 
jury,  which  was  also  approved  by  the  Circuit  Court.  The  contest- 
ants have  appealed.  The  testatrix  was  quite  an  old  lady  at  the 
time  she  executed  her  will.  All  of  the  witnesses  concur  in  the 
view  that  naturally  she  was  a  woman  of  great  firmness  of  charac- 
ter, of  fine  common  sense,  and  unusual  business  capacity  and 
shrewdness,  up  to  the  year  1895,  during  which  year  she  became 
very  much  enfeebled  by  erysipelas,  or  some  other  acute  disease, 
which  totally  destroyed  one  of  her  eyes,  and  caused  most  excruci- 
ating pain  in  her  head,  and  rendered  the  sight  of  her  other  eye 
very  dim.  On  the  part  of  the  contestants,  the  evidence  tended 
to  prove  that  her  mind  was  unbalanced  about  this  time,  and  that 
she  never  after  that  illness  had  sufficient  mental  capacity  to  make 
a  will.  This  evidence  came  chiefly  from  the  contestants  and  their 
children.  The  evidence  of  the  contestees  was  to  the  effect  that 
she  was  so  enfeebled  at  that  time  that  her  children  prevailed  on 
her  to  quit  her  housekeeping  and  to  live  with  her  children.  It 
appears  she  visited  one  of  her  sons  (William),  at  Paola,  Kansas, 
but  became  so  dissatisfied  with  her  surroundings  in  that  State  that 
they  brought  her  back  to  Missouri.  She  then  employed  different 
families  to  live  with  her  in  her  own  house,  in  Maryville,  and  the 
evidence  of  the  members  of  these  families  and  that  of  apparently 
other  disinterested  neighbors  tended  to  show  that  from  the  time 
of  her  recovery  from  her  illness  at  that  time  until  in  January, 
1899,  she  managed  her  own  affairs  about  her  home  and  kept  her 
own  bank  account,  and  her  son  George,  one  of  the  contestees, 
looked  after  her  other  business,  managing  it  for  her  very  success- 
fully; that  she  was  perfectly  sane.  In  January,  1899,  she  was 
again  very  sick  —  had  bronchial  pneumonia  and  kidney  trouble. 
The  physician  (Dr.  Goodson)  who  attended  her  the  first  week 
of  her  illness,  and  her  children,  the  contestees,  testify  that  she 
was  delirious  from  her  disease;  but  this  physician  says  her  de- 
lirium was  the  result  of  her  disease,  and  not  insanity.     Dr.  Good- 
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son's  brother  was  taken  very  ill  about  this  time,  and  he  was  com- 
pelled to  cease  his  visits,  and  then  Dr.  Dean  was  called.  Dr. 
Dean  testified  she  had  pneumonia  of  the  left  lung,  and  congestion 
of  the  kidneys,  and  her  mind  was  wandering.  She  would  answer 
intelligently  at  first,  and  then  would  drift  off  onto  some  foreign 
subject.  Had  hallucinations  as  to  her  room  and  her  surround- 
ings. He  thought  she  was  mentally  unbalanced.  Formed  his 
opinion  in  part  from  what  one  of  her  daughters  (Mrs.  Logan, 
one  of  the  contestants)  told  him.  Dr.  Dean  ceased  his  visits 
about  the  23d  of  March,  when  she  had  recovered  sufficiently  to  be 
moved  to  the  home  of  her  son  George.  From  that  time  on  she 
continued  to  improve,  and  did  not  require  a  physician  or  special 
nurse  until  some  time  in  July.  On  the  17th  of  May,  1899,  she 
executed  this  will.  As  to  her  condition  at  that  time,  Dr.  Good- 
son,  Warren  Johnson,  Harvey  Hall,  and  others  testified.  Dr. 
Goodson,  who  had  been  her  medical  adviser,  testified  that  she 
made  a  splendid  recovery  from  the  illness  for  which  he  had 
treated  her  in  January,  and  "  was  mentally  sound  —  all  right." 
Harvey  Hall  had  known  her  ten  or  twelve  years  in  Maryville. 
Lived  about  one  block  from  her.  Saw  her  often,  but  had  no  in- 
timate acquaintance  with  her.  Spoke  to  her  nearly  every  day. 
Talked  to  her  for  about  one-half  of  an  hour  before  she  signed 
the  will.  She  talked  all  right,  and  acted  naturally  and  all  right. 
Saw  nothing  out  of  the  way  with  her.  Nothing  different  in  her 
mental  condition  from  what  it  had  been  for  some  time,  except 
she  was  much  better  than  when  he  had  seen  her  before.  Mr. 
Johnson,  who  drew  the  will,  had  met  her  often,  when  she  would 
come  to  the  clerk's  office  to  get  her  pension  vouchers.  She  was 
quite  weak  when  she  made  the  will,  but  she  seemed  to  know  what 
she  was  doing  —  seemed  to  be  rational.  Saw  and  heard  nothing 
to  the  contrary.  Mr.  and  Mrs.  Van  Steenburg,  who  lived  at 
Mrs.  Crossan's  house,  testified  that,  while  she  was  weak  from 
her  sickness,  she  was  sound  in  mind,  and  mentally  all  right. 
Other  neighbors  testified  to  her  sanity.  On  the  other  hand,  the 
contestants  testified  that  she  was  demented,  and  that  she  had  a 
great  fear  of  her  son  George ;  that  he  ruled  her  with  an  iron  will. 
But  nearly  all  admitted  at  some  point  in  their  evidence  that  George 
Crossan  was  in  fact  a  most  dutiful  son,  and  had  done  more  for 
the  protection  of  his  mother's  estate  than  any  one  of  her  children. 


212  PROBATE  REPORTS  ANNOTATED. 

And  the  disinterested  testimony  was  that  he  was  gentle  and 
thoughtful  and  affectionate  to  his  mother.  As  to  the  will  itself, 
it  appears  that  it  was  quite  similar  to  one  she  had  made  in  the 
lifetime  of  her  husband.  In  that  she  had  given  a  life  estate  to 
her  husband,  and  made  certain  provisions  for  each  child ;  but  in 
the  last,  as  Ler  husband  had  died,  the  life  estate  was  omitted.  As 
to  the  discriminations  against  some  of  her  children,  the  evidence 
disclosed  that  the  family  formerly  lived  in  Illinois,  and  that  Edwin 
had  sued  his  father,  and  much  bitterness  had  resulted.  He  ob- 
tained judgment,  and  it  absorbed  his  father's  homestead.  At 
first  she  seemed  inclined  on  this  account  not  to  give  Edwin  any- 
thing, but,  when  she  directed  this  will  to  be  drawn,  she  said  that 
perhaps  he  had  not  received  in  the  lawsuit  all  he  had  loaned  his 
father,  and,  as  the  others  would  have  enough,  she  directed  he 
should  have  $500.  As  to  Isaac :  It  appears  she  had  built  a  house 
at  the  cost  of  $350  on  his  land,  and  when  she  concluded  to  go  to 
Kansas  he  would  only  allow  her  $100.  She  always  said  Isaac 
had  cheated  her  in  this  transaction,  and  she  charged  him  interest 
on  the  difference  between  what  he  gave  her  and  what  her  house 
was  worth,  and  she  gave  him  only  $200.  She  said  also,  which 
seemed  to  be  uncontradicted,  that  Isaac  and  her  two  daughters 
were  all  well  off,  whereas  John  was  poor  and  had  a  large  family, 
and  George  had  stayed  with  her  and  cared  for  her  more  than  any 
of  them.  Accordingly,  she  gave  John  and  George  each  $1,000. 
She  said  William  had  been  a  good  son  to  her,  and  helped  her 
lots,  but  he  was  a  good  lawyer,  and  she  gave  him  $800.  She 
gave  each  of  her  two  daughters  $300,  and  one-half  of  her  ward- 
robe, each.  The  residue  she  directed  to  be  divided  in  this  same 
proportion  among  all  of  her  children,  save  and  except  a  provision 
for  burial  expenses,  and  a  tombstone  to  cost  not  exceeding  $300. 

S.  R.  Beech  and  John  Kennish,  for  appellants. 

/.  H.  Sayler  and  E.  A.  Vinsonhaler,  for  respondents. 

Gantt,  J.  (after  stating  the  facts). —  1.  The  first  proposition 
advanced  is  that  the  verdict  was  against  the  weight  of  the  evi- 
dence. That  there  was  ample  evidence  to  justify  the  verdict  of 
the  jury  as  to  Mrs.  Crossan's  testamentary  capacity  does  not  admit 
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of  a  doubt.  When  this  is  the  case,  it  is  the  province  of  the  jury 
to  determine  the  fact.  Indeed,  leaving  out  the  testimony  of  those 
whose  interest  it  was  to  set  aside  the  will,  the  great  weight  of  the 
evidence  was  that  Mrs.  Crossan  was  competent  to  make  a  will, 
and  knew  how  she  was  disposing  of  her  estate.  This  is  not  a  case 
in  which  the  verdict  is  based  upon  no  substantial  evidence,  in 
which  this  court  would  be  justified  in  substituting  its  judgment 
lor  that  of  the  jury,  and  the  supervising  judgment  of  the  Circuit 
Court  who  heard  the  testimony.  If  there  was  ever  a  case  when 
the  jury  should  have  been  left  to  determine  the  credibility  of  the 
witnesses,  this  was  one.  Even  at  this  distance  it  is  not  difficult 
to  discern  that  personal  interest  and  unfortunate  family  dissen- 
sions biased  and  affected  the  testimony  of  the  witnesses.  The 
jury,  who  saw  these  witnesses,  and  observed  their  manner  of  tes- 
tifying, and  their  exhibition  of  animus  toward  the  beneficiaries 
of  the  testatrix,  was  the  proper  body  to  weigh  their  evidence, 
and  it  is  not  our  province  to  do  so.  (Bryan  v.  Wear,  4  Mo.  106; 
Wolff  v.  Campbell,  no  id.  120,  19  S.  W.  622;  Gordon  v.  Burris, 
141  Mo.  614,  615,  43  S.  W.  642.)  While  this  court  will  inter- 
fere to  set  aside  a  verdict  in  a  will  contest  where  there  is  no  evi- 
dence to  sustain  it,  just  as  in  other  civil  actions,  we  will  not  weigh 
the  evidence  in  law  cases  where  there  is  competent  evidence  to 
sustain  that  verdict.  (  Young  v.  Ridenbaugh,  67  Mo.  574 ;  State 
v.  Guinotte,  156  id.  520,  521,  57  S.  W.  281,  50  L.  R.  A.  787.) 

2.  Error  is  assigned  on  the  exclusion  of  certain  evidence  offered 
by  contestants :  First.  That  the  court  erred  in  excluding  the  evi- 
dence of  Mrs.  Mathews  that  her  mother  said  in  1892  that  "  every 
dollar  in  the  Wilcox  property  that  George  has  in  his  name  is 
mine,  and  belongs  to  me."  The  law  requires  the  appellants  to 
bring  to  this  court  a  correct  abstract  of  the  testimony,  especially 
when  appellants  claim  the  whole  evidence  is  insufficient  to  sus- 
tain the  verdict.  In  accordance  with  this  statute,  plaintiffs  have 
filed  an  abstract,  which  shows  that  Mrs.  Logan,  one  of  the  con- 
testants, testified  to  this  statement,  and  it  went  to  the  jury  with- 
out objection.  When,  later  in  the  case,  Mrs.  Mathews  also  tes- 
tified, "  Mother,  talking  (in  1892)  of  the  Wilcox  property,  saftl 
she  allowed  that  the  Wilcox  property  that  George  owned  was 
more  hers  than  his,  because  her  money  paid  for  it,"  no  objection 
was  made  to  this  by  counsel  for  contestees,  but  the  court  inquired, 
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"  On  what  theory  is  it  offered  ?  "  Counsel  for  defendants  then 
said :  "  If  you  were  trying  to  set  aside  a  deed,  that  might  be 
proper.  The  Court:  I  don't  know  the  theory.  Counsel  for 
plaintiffs:  We  offer  it  to  bear  upon  the  condition  of  her  mind 
at  that  time,  taking  it  for  granted  that  it  is  George's  property. 
By  the  Court:  Your  notion  is  to  show  that  she  claimed  other 
people's  property?  Yes,  sir.  By  the  Court :  I  expect  it  is  objec- 
tionable." No  motion  was  made  to  exclude,  and  no  direction 
given  the  jury  to  disregard  it.  It  had  already  gone  to  them  twice 
without  objection.  For  two  reasons  we  think  there  was  no  re- 
versible error  in  this  ruling  of  the  court :  It  was  not  taken  from 
the  jury  in  such  an  authoritative  way  as  to  require  them  to  dis- 
regard it,  either  at  the  time  or  by  a  later  instruction.  But,  sec- 
ondly, it  was  clearly  incompetent.  The  ownership  of  the  Wil- 
cox property  was  not  in  issue  in  the  case,  and,  moreover,  there  is 
not  a  scintilla  of  evidence  in  this  entire  record  that  prior  to  1895 
Mrs.  Crossan,  the  testatrix,  was  of  unsound  mind.  The  plaintiffs 
began  with  the  severe  illness  of  1895  as  the  point  when  her  men- 
tal powers  began  to  fail.  This  statement,  made  long  prior  to  any 
illness,  and  when  they  all  admit  she  was  of  sound  mind,  did  not 
tend  to  prove  any  issue  in  the  case,  and  should  have  been  ex- 
cluded in  no  uncertain  language.  Its  only  effect  could  have  been 
to  prejudice  the  jury  against  the  son,  whose  title  to  the  property 
could  not  be  affected  by  these  ex  parte  statements  of  his  mother 
in  his  absence.  In  no  aspect  of  the  case  was  it  competent.  Its 
real  purpose  is  not  difficult  to  be  seen.  Secondly.  It  is  said  the 
court  erred  in  excluding  evidence  that  George  Crossan,  one  of  the 
defendants,  after  his  mother's  death,  offered  Ed.  Crossan,  one  of 
plaintiffs,  $600,  "  if  he  would  stand  by  the  will."  Here,  again,  the 
record  shows  that  George  Crossan,  in  his  cross-examination,  testi- 
fied positively  and  unequivocally :  "  I  did  not  go  down  to  Isaac's 
the  day  I  filed  the  will  for  probate,  and  offer  Ed.  $600  if  he.  would 
stand  by  the  will."  No  objection  was  made,  and  it  was  never 
excluded.  It  is  true,  when  counsel  again  repeated  the  same  ques- 
tion, he  disclaimed  any  purpose  of  proving  an  offer  to  compro- 
mise, but  said  he  offered  it  "  to  reflect  on  George  Crossan's  idea 
of  the  goodness  of  the  will ;  to  show  a  sort  of  confession  upon  his 
part.  The  Court :  If  that  is  the  object,  the  objection  will  be  sus- 
tained."   But  the  witness  answered,  "  No,  sir ;  I  never  said  a  thing 
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of  the  kind."  The  witness  was  not  rebuked,  and  the  evidence 
was  not  withdrawn  from  the  jury,  and  no  one  testified  that  he 
ever  made  such  an  offer.  Surely,  counsel  do  not  seriously  con-* 
tend  that  a  solemn  verdict  and  judgment  should  be  reversed  upon 
such  a  state  of  the  record. 

3.  Again,  it  is  urged  as  error  that  the  court  amended  the  third 
instruction  asked  by  contestants  by  striking  out  the  words  "to 
control  and  conduct  her  ordinary  business  affairs/'  and  the  in- 
struction as  asked  was  in  the  words  following:  "(3)  In  deter^ 
mining  the  issue  of  sufficient  soundness  of  mind  or  testamentary 
capacity  possessed  by  the  testatrix  to  make  a  will,  before  you  can 
find  in  favor  of  the  proposed  will  you  must  believe  from  a  pre- 
ponderance of  the  evidence  that  at  the  time  of  the  signing  and 
execution  thereof  the  said  testatrix  had  sufficient  understanding 
(to  control  and  conduct  her  ordinary  business  affairs,  and)  to 
comprehend  the  nature  of  the  transaction  that  she  was  then  en- 
gaged in,  the  nature  and  extent  of  her  property,  and  to  whom  she 
desired  to  and  was  giving  it,  without  the  aid  of  any  other  per- 
son ;  and,  unless  the  defendants  have  shown  by  such  preponder- 
ance of  evidence  that  she  did  possess  all  of  these  requisites,  you 
should  find  this  issue  in  the  negative,  and  against  the  will/'  The 
modification  made  by  the  court  was  the  striking  out  of  the  Words 
embraced  within  the  parentheses,  and  then  giving  it,  as  amended, 
to  the  jury.  In  Brinkman  v.  Rueggesick  (71  Mo.  553)  Judge 
Napton,  speaking  for  the  whole  court,  quoted  with  approval 
Judge  Redfield's  conclusion  as  to  the  extent  of  mental  capacity 
required  to  make  a  will,  as  follows :  "  The  result  of  the  best- 
considered  cases  on  the  subject  seems  to  put  the  quantum  of 
understanding  requisite  to  the  valid  execution  of  a  will  upon  the 
basis  of  knowing  and  comprehending  the  transactions,  or,  in 
popular  phrase,  that  the  testator  should  at  the  time  of  executing 
the  will  know  and  understand  what  he  was  about.  It  is  sufficient 
if  the  testator  knew  what  he  was  doing,  and  to  whom  he  was 
giving  his  property."  Judge  Napton  then  proceeds  to  say: 
"And  it  is  conceded  in  most  of  the  cases  that  a  man  may  be  ca- 
pable of  making  a  will,  and  yet  incapable  of  making  a  contract 
or  managing  his  estate."  (Citing  2  Redfield  Wills,  chap.  4,  §  10; 
Thompson  v.  Kyner,  65  Pa.  St.  368 ;  Stubbs  v.  Houston,  33  Ala. 
555.)    Brinkman  v.  Rueggesick  was  expressly  followed  and  ap- 
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proved  in  Couch  v.  Gentry  (113  Mo.  248,  20  S.  W.  890),  in 
which  a  more  rigid  rule  was  disapproved,  and  in  Maddox  v.  Mad- 
dox  (114  Mo.  35,  21  S.  W.  499,  35  Am.  St.  Rep.  734),  and  in 
the  following  other  cases:  Jackson  v.  Hardin  (83  Mo.  175); 
Farmer  v.  Farmer  (129  id.  538,  31  S.  W.  926).  The  question  is, 
was  it  error  to  strike  out  these  words?  Unquestionably,  as  given, 
it  is  in  strict  conformity  with  the  ruling  in  Brinkman  v.  Ruegge- 
sick  and  Campbell  v.  Carlisle  (162  Mo.,  loc.  cit.  643,  63  S.  W. 
701).  In  Von  De  Veld  v.  Judy  (143  Mo.  369,  44  S.  W.  1122), 
Judge  Sherwood  said :  "  The  admission  that  Smith  stood  ready 
to  establish  did  not  go  to  the  capacity  of  Judy  to  make  a  will,  but 
to  his  competency  to  make  a  contract ;  and  our  decisions  all  show 
that  a  man  may  be  entirely  competent  as  to  the  former,  while  in- 
competent as  to  the  latter."  We  think  the  instruction,  as  given, 
requiring  the  jury  to  find  that  at  the  time  of  signing  and  executing 
the  will  the  "  testatrix  had  sufficient  understanding  to  comprehend 
the  nature  of  the  transaction  she  was  engaged  in,  the  nature  and 
extent  of  her  property,  and  to  whom  she  desired  to  and  was  giv- 
ing it,  without  the  aid  of  any  other  person,"  prescribed  every 
requisite  as  to  mental  capacity  which  the  law  of  this  State  exacts, 
and  hence  there  was  no  error  in  amending  the  instruction  as  the 
court  did.  (McClintock  v.  Curd,  32  Mo,  411 ;  Fulbright  v.  Perry 
Co.,  145  id.  442,  46  S.  W.  955.) 

4.  Instruction  No.  4  placed  the  burden  of  showing  undue  influ- 
ence on  the  contestants.  They  voluntarily  assumed  this  burden, 
and  there  was  no  such  showing  of  confidential  relations  on  the 
part  of  George  as  to  raise  a  presumption  of  undue  influence 
(Campbell  v.  Carlisle,  162  Mo.  634,  63  S.  W.  701 ;  Maddox  v. 
Maddox,  114  Mo.  35,  21  S.  W.  499,  35  Am.  St.  Rep.  734)  ;  and 
the  instructions  on  that  subject  were  but  a  repetition  of  those 
often  approved  by  this  court,  and  no  good  purpose  will  be  sub- 
served by  their  needless  repetition  in  this  opinion. 

The  case  was  fairly  submitted  to  the  jury,  and  by  their  verdict 
they  have  said  the  testatrix  had  the  testamentary  capacity  defined 
in  the  instructions,  and  that  her  son  George  Crossan  did  not  ex- 
ercise an  undue  influence  over  her  to  procure  the  will  to  be  drawn 
as  it  was.  The  judgment  was  clearly  for  the  right  parties,  and 
it  is  affirmed. 

All  concur. 
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Robinson  et  at.  vs.  Robinson  et  al. 

[Supreme  Court  of  Pennsylvania,  Oct.  13,  190?;  203  Pa.  St.  400,  53  AtL 

2S3-] 

Wills  —  Devisavit  Vel  Non  —  Judgment  —  Undue  Influ- 
ence —  Evidence  —  Confidential  Relations  —  Declara- 
tions of  Testatrix, 

1.  Where,  on  an  issue  devisavit  vel  non,  a  judgment  has  been  entered  on 

a  verdict  against  the  will,  it  is  a  decision  for  which  both  the  court 
and  the  jury  are  responsible,  and  is  a  finding,  in  fact,  that  the  court, 
in  view  of  the  whole  evidence,  agrees  with  the  jury. 

2.  Any  evidence  tending  to  establish  weakness  of  mind  short  of  testa- 

mentary incapacity  is  admissible  as  a  basis  to  show  undue  influence 
in  the  execution  of  a  will. 

3.  In  order  to  establish  undue  influence  in  the  making  of  a  will,  there 

must  be  evidence  of  fraud  practiced,  threats,  or  misrepresentations, 
flattery,  or  physical  or  moral  coercion,  tending  to  destroy  the  free 
agency  of  the  testatrix  at  the  very  time  of  the  making  of  the  will. 

4.  Where  a  party  to  be  benefited  stands  in  confidential  relations  with  the 

testator,  general  evidence  of  power  over  the  testator,  who,  from  age 
or  bodily  infirmity,  is  of  a  comparatively  weak  mind,  is  enough  to 
raise  a  presumption  of  undue  influence. 

5.  A  son  has  a  perfect  right  to  importune  his  mother  to  make  a  will  in 

his  favor,  and,  if  the  only  effect  thereof  was  to  move  her  affections  or 
her  sense  of  duty,  such  right  was  properly  exercised;  but  if  these 
importunities  are  such  that  the  testatrix  has  not  power  to  resist, 
and  yields  for  the  sake  of  peace  or  to  escape  from  serious  distress 
of  mind,  it  constitutes  undue  influence. 

6.  Declarations  of  a  mother,  tending  to  show  that  her  son  procured  the 

execution  of  her  will  by  undue  influence,  are  admissible,  in  con- 
nection with  other  evidence  to  that  effect. 

7.  Declarations  of  the  principal  beneficiary  under  a  will,  showing  a  con- 

fidential relation  between  himself  and  testatrix,  and  the  subserviency 
of  a  weak  mind  to  a  stronger  one,  are  admissible  on  an  issue  of  undue 
influence. 
&  Where,  in  a  proceeding  for  the  probate  of  a  will,  issues  were  framed  as 
to  whether  the  will  was  signed  by  testatrix  and  executed  by  her,  and 
whether  it  was  executed  under  undue  influence,  and  the  paper  showed 
both  a  signature  and  a  mark,  and  the  uncontradicted  evidence  showed 
that  the  mark  was  made  by  the  testatrix,  but  the  question  was  sub- 
mitted to  the  jury  to  determine  whether  the  signature,  independent 
of  the  mark,  was  that  of  the  testatrix,  and  the  jury  found  in  favor 
of  the  will  on  the  first  two  issues,  and  against  it  on  the  third,  the 
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proponent  cannot  complain  of  the  action  of  the  court  in  finding  as 
to  the  mark,  without  submitting  that  issue  to  the  jury. 
9.  Evidence  on  an  issue  of  devisavit  vel  non,  where  undue  influence  was 
charged,  held  sufficient  to  sustain  a  verdict  and  judgment  against 
the  validity  of  the  will. 
Mitchell,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Delaware  county. 

Action  by  John  B.  Robinson  and  A.  W.  Wyckoff,  executors  of 
Letitia  Robinson,  against  Anna  R.  Robinson  and  others,  on  an 
issue  devisavit  vel  non.  From  the  judgment,  plaintiff  Robinson 
appeals. 

Affirmed. 

The  issues  were  as  follows :  ( 1)  Whether  the  signature  to  said 
paper  writing  is  the  signature '  of  the  said  Letitia  Robinson. 
(2)  Whether  the  said  paper  writing  was  executed  by  the  said 
Letitia  Robinson.  (3)  Whether  the  said  Letitia  Robinson  was 
of  sound  and  well-disposing  mind,  memory,  and  understanding 
at  the  time  the  said  paper  writing  is  alleged  to  have  been  executed 
by  her.  (4)  If  the  said  paper  writing  were  executed  by  her,  the 
said  Letitia  Robinson,  whether  the  execution  thereof  was  pro- 
cured by  duress,  imposition,  and  undue  influence  exercised  over 
the  mind  of  said  deceased.  (5)  Whether  the  said  alleged  will 
was  procured  by  undue  influence  of  John  B.  Robinson. 

The  court  admitted,  under  objection  and  exception,  declara- 
tions of  John  B.  Robinson,  the  principal  beneficiary.  The  court 
also  admitted,  under  objection  and  exception,  declarations  of  the 
testatrix  relating  to  the  management  of  her  estate  by  her  son. 
The  court  also  admitted,  under  objection  and  exception,  evidence 
of  testatrix's  weakness  of  mind,  as  affecting  the  question  of  un- 
due influence.  The  court  also  admitted,  under  objection  and  ex- 
ception, a  large  number  of  papers  relating  to  the  management  of 
the  estate  of  testatrix. 

Plaintiffs  presented  these  points: 

"(1)  There  is  no  evidence  in  this  cause  which  can,  in  law,  im- 
peach the  genuineness  of  the  signature  of  Letitia  Robinson  to 
the  will,  and  the  verdict  of  the  jury  upon  the  first  question  of  the 
issue  must  be  in  favor  of  the  plaintiffs.     Answer.     We  answer 
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that  this  is  affirmed,  so  far  as  it  relates  to  the  mark.  As  it  relates 
to  the  signature,  it  is  a  question  for  the  jury. 

"(2)  There  is  no  evidence  in  this  cause  which  the  law  can 
recognize  as  proof  that  the  will  was  not  executed  by  Letitia  Rob- 
inson, and  the  verdict  of  the  jury  upon  the  second  question  of  the 
issue  must  be  in  favor  of  the  plaintiffs.  Answer.  That  is  af- 
firmed. 

"(3)  There  is  no  evidence  in  this  cause  which  the  law  can 
recognize  as  proof  that  the  will  was  not  executed  by  Letitia  Rob- 
inson, and  the  verdict  of  the  jury  upon  the  second  question  of 
the  issue  must  be  in  favor  of  the  plaintiffs.  Answer.  We  say  to 
you,  when  she  signed  that  mark,  that  there  is  evidence  sufficient 
to  say  to  you  that  it  was  executed  by  her.  The  evidence  will  be 
for  you  whether  she  understood  it,  and  whether  or  not  she  was 
unduly  influenced. 

"(4)  There  is  no  evidence  in  the  cause  which  would  warrant 
the  jury  in  finding  that  the  testatrix  was  not  of  sound  and  well- 
disposing  mind,  memory,  and  understanding  at  the  time  of  the 
execution  of  the  will,  and  the  verdict  of  the  jury  upon  the  third 
question  of  the  issue  must  be  in  favor  of  the  plaintiffs.  Answer. 
That  point  is  affirmed.  There  is  no  evidence  in  this  cause  upon 
which  the  court  would  sustain  a  verdict  against  the  will  for  want 
of  testamentary  capacity.  Therefore  we  affirm  that  point.  But 
the  question  of  the  condition  of  her  mind,  however,  enters  into 
the  consideration  upon  the  other  questions  which  we  have  sub- 
mitted to  you. 

"(5)  There  is  no  evidence  in  the  cause  which  would  warrant 
the  jury  in  finding  that  the  execution  of  the  will  was  procured  by 
duress,  imposition,  and  undue  influence  exercised  over  the  mind 
of  the  testatrix,  and  upon  the  fourth  question  of  the  issue  the 
verdict  must  be  in  favor  of  the  plaintiffs.  Answer.  That  is  re- 
tused.  That  is  a  question  for  you,  whether  or  not  this  will  was 
procured  by  duress,  imposition,  and  undue  influence  exercised 
over  the  mind  of  the  testatrix,  and  the  whole  question  turns  upon 
that.  It  is  the  great  issue.  Did  she  understand?  Was  she  un- 
duly influenced? 

"(6)  There  is  no  evidence  in  the  cause  which  would  warrant 
the  jury  in  finding  that  the  will  of  the  decedent  was  procured  by 
undue  influence  of  John  B.  Robinson,  and  the  verdict  of  the  jury 
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upon  the  fifth  question  of  the  issue  must  be  in  favor  of  the  plain- 
tiffs. Answer.  That  is  refused.  It  is  a  question  for  you  whether 
or  not  this  will  was  procured  by  the  undue  influence  of  John  B. 
Robinson,  and  you  will  apply  the  testimony  in  the  cause  to  that 
question  as  I  have  heretofore  laid  it  down. 

"(7)  The  court  is  asked  to  define  'undue  influence'  to  the 
jury,  and  to  distinguish  it  from  the  lawful  influence  which  a  son 
may  properly  exercise  over  the  mind  of  his  mother  in  procuring 
a  will  in  his  favor.  Answer.  This  is  a  prayer  to  the  court  to 
define  to  the  jury  '  undue  influence.'  Undue  influence  is  the  use 
by  one,  in  whom  a  confidence  is  reposed  by  another,  who  holds  a 
real  or  apparent  authority  over  him,  of  such  confidence  or  au- 
thority for  the  purpose  of  obtaining  an  unfair  advantage  of  his 
weakness  of  mind  or  of  his  necessities  or  distress,  or  to  constrain 
him  to  do  that  which  he  would  not  have  done  without  the  exercise 
of  such  control.  It  is  that  influence  which  compels  one  to  do  that 
which  is  against  his  will,  from  fear,  the  desire  of  peace,  or  some 
feeling  which  is  tantamount  to  force  or  fear.  Undue  influence 
does  not  necessarily  involve  physical  force  or  violence.  It  im- 
plies something  more  than  mere  advice,  argument,  and  persua- 
sion. Advice,  argument,  and  persuasion,  if  they  convince  the 
reason  and  move  the  affections  only,  leaving  the  will  free  and  un- 
fettered, are  not  undue  influence.  But  even  advice,  argument, 
and  persuasion,  if  they  be  so  importunate  and  persistent  and  so 
operate  as  to  subdue  and  subordinate  the  will  of  the  testator  to 
the  will  of  another,  till  the  testamentary  instrument  speaks  not  his 
own  mind  and  his  own  purpose,  but  the  wish  and  purpose  of  an- 
other —  such  advice,  argument,  and  persuasion,  so  operating  and 
with  such  effect,  are  undue  influence.  To  be  undue  influence, 
the  influence  must  at  least  amount  to  moral  coercion.  But  if  it 
amounts  to  moral  coercion  it  is  undue  influence,  no  matter  how 
or  by  what  instrumentalities  produced.  A  son  may  ask  a  mother 
to  make  a  will  in  his  favor,  may  persuade  her  to  do  so,  may  be 
importunate  in  his  persuasion,  and  if  the  effect  of  such  persuasion 
is  such  as  only  to  move  the  affections,  sense  of  duty,  or  judg- 
ment, it  is  not  undue  influence ;  but  if  the  persuasion  was  so  im- 
portunate or  persistent  and  so  operated  as  to  amount  to  moral 
coercion,  and  to  subdue  and  subordinate  the  will  of  the  mother 
to  his  will,  and  this  coercion  operated  at  the  time  of  the  testa- 
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mentary  act,  it  would  be  undue  influence.  This  undue  influence 
must  operate  at  the  time  of  the  testamentary  act.  It  rnay  have 
been  exerted  before,  but  it  must  be  in  operation  at  the  time  of 
the  testamentary  act,  and  must  destroy  the  free  will  of  the  testator. 
It  is  not,  however,  necessary  that  the  jury  should  know  what 
particular  agencies  were  employed  to  overcome  the  free  will  of 
the  testator;  and,  while  you  cannot  find  this  fact  of  undue  in- 
fluence upon  mere  suspicion  or  surmise,  it  is  not  necessary  that 
you  be  able  to  lay  your  finger  on  any  particular  act  of  undue 
influence,  exerted  over  the  testatrix.  It  is  enough  if,  upon  all 
the  evidence,  you  are  convinced  that  the  paper  does  not  speak  the 
true  and  voluntary  purpose  of  the  maker.  It  is  not  necessary 
that  the  fact  of  undue  influence  be  proved  by  direct  evidence,  but 
it  may  be  proved  by  circumstances.  From  the  surroundings  of 
the  testator,  the  character  of  the  will,  the  family  relations,  the 
conditions  of  the  health  and  mind  of  the  testator,  his  dependency 
upon  subjection  to  the  control  of  the  person  supposed  to  have 
wielded  the  influence,  the  opportunity  and  disposition  of  that 
person  to  wield  it,  the  acts  and  declarations  of  such  person,  the 
connection  of  the  person  wielding  that  influence  with  the  prep- 
aration, making  or  execution  of  the  will. 

"(8)  All  influence  arising  from  the  relationship  of  mother  and 
son  are  lawful  and  proper,  and  it  is  even  lawful  and  proper  for 
a  son  to  importunately  persuade  his  mother  to  make  a  will  in  his 
favor.  Answer.  This  point  is  affirmed,  with  the  exception  that 
importunity  such  as  the  testatrix  had  not  the  courage  or  ability 
to  resist,  or  carried  to  the  degree  in  which  the  free  agency  of  the 
testatrix  is  destroyed,  will  constitute  undue  influence.  Impor- 
tunity less  than  that  is  lawful. 

"(9)  Undue  influence  consists  of  threats,  violence,  circumven- 
tion, or  fraud,  exercised  over  the  mind  of  the  decedent  in  the 
preparation  and  execution  of  the  will,  by  which  the  decedent  was 
coerced  or  misled  into  doing  what  she  did  not  desire  to  do.  An- 
swer. This  point  is  affirmed,  to  which  we  may  add  the  definition 
given  to  you  in  the  answer  to  the  seventh  point,  which  we  have 
just  read  to  you  at  length." 

Defendants  presented  the  following  points: 

"(1)  In  order  to  make  a  valid  will,  the  law  requires  that  the 
testator  shall  be  of  sound  and  disposing  mind,  memory,  and  un- 
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derstanding,  and  that  he  shall  have  a  full  and  intelligent  knowl- 
edge and  understanding  of  the  act  in  which  he  is  engaged ;  shall 
have  a  full  knowledge  of  the  property  he  possesses ;  an  intelligent 
perception  and  understanding  of  the  disposition  he  desires  to  make 
of  it,  and  of  the  persons  and  objects  he  desires  shall  be  the  re- 
cipients of  his  bounty ;  and  if,  therefore,  the  jury  find  that  Letitia 
Robinson  at  the  time  of  the  making  of  this  alleged  will  did  not 
have  these  legal  requirements,  then  the  verdict  should  be  against 
the  will,  and  in  favor  of  the  defendants.  Answer.  That  is  af- 
firmed.   That  is  the  law. 

"(2)  The  law  also  requires  that  in  order  to  make  a  valid  will 
the  testatrix  shall  be  free  from  any  undue  influence  over  her  mind 
resulting  in  the  execution  of  the  alleged  will,  and  this  undue  in- 
fluence may  be  shown  by  all  the  facts  and  circumstances  surround- 
ing the  testatrix,  the  nature  of  the  will,  her  family  relations,  the 
condition  of  her  estate,  the  condition  of  her  health  and  mind,  her 
dependency  upon  and  subjection  to  the  control  of  the  person  sup- 
posed to  have  wielded  the  influence,  his  opportunity  and  disposi- 
tion to  wield  it,  and  by  his  acts  and  declarations.  Answer.  That 
is  affirmed. 

"(3)  Even  if  the  jury  should  find  that  Letitia  Robinson  gave 
instructions  at  the  hotel  in  Pittsburg  for  the  preparation  of  a  will, 
yet,  if  the  paper  produced  differs  materially  from  the  instructions 
then  given,  the  jury  must  be  satisfied  that  the  changes  were  made 
with  her  full  knowledge  and  consent,  and  that  the  paper,  as  pro- 
duced, fully  embodied  her  wishes,  otherwise  the  verdict  should  be 
against  the  will,  and  for  the  defendants.  Answer.  That  is  af- 
firmed.   That  is  the  law. 

"(4)  If  the  jury  find  that  John  B.  Robinson,  the  chief  bene- 
ficiary under  this  alleged  will,  occupied  toward  his  mother,  the 
testatrix,  at  the  time  of  the  making  of  the  said  will,  the  confidential 
relation  of  her  attorney-at-law,  as  well  as  her  attorney  in  fact, 
and  as  such  controlled  and  managed  her  estate,  and  that  he  con- 
cealed from  the  testatrix  the  actual  condition  of  her  estate,  and 
that  if  by  reason  of  this  confidential  relation  his  influence  over  his 
mother  was  such  as  to  deprive  her  of  her  free  agency,  and  this 
condition  existed  at  the  time  of  the  making  of  this  alleged  will, 
and  the  said  will  was  the  result  of  this  influence,  then  the  ver- 
dict should  be  against  the  will,  and  in  favor  of  the  defendants. 
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Answer.  That  is  affirmed,  gentlemen,  if  you  find  that  this 
influence  was  undue,  and  that  it  destroyed  her  free  agency  at  the 
time  of  the  execution  of  the  will. 

"(5)  The  fact  that,  under  the  terms  of  the  will  in  controversy, 
all  of  the  natural  heirs  of  the  testatrix,  save  John  B.  Robinson, 
the  chief  beneficiary,  are  practically  disinherited,  in  favor  of  John 
B.  Robinson,  may  be  taken  into  consideration  by  the  jury,  together 
with  the  other  evidence  in  the  case,  as  showing  the  exercise  of 
undue  influence  on  the  part  of  John  B.  Robinson.  Answer.  We 
answer  to  that  point,  we  cannot  say  that  it  is  a  fact  that  under  the 
terms  of  the  will  all  the  natural  heirs  of  the  testatrix,  save  John 
B.  Robinson,  the  chief  beneficiary,  are  practically  disinherited. 
If,  however,  you  find  that  to  be  the  fact,  then  you  may  take  this 
fact  into  consideration,  with  the  other  evidence  in  the  case,  in 
passing  upon  the  question  of  undue  influence. 

"(6)  If  the  jury  shall  find  from  the  testimony  that,  for  many 
years  prior  to  her  death,  Letitia  Robinson  lived  in  the  house  of 
John  B.  Robinson ;  that  he  and  those  under  his  influence  had  con- 
trol of  and  managed  her  affairs ;  that  she  was  eighty- four  years 
of  age  at  the  time  she  executed  the  alleged  will,  and  had  the 
bodily  infirmities  incident  to  such  age;  that  John  B.  Robinson 
was  instrumental  in  giving  instructions  from  which  the  will  in 
dispute  was  drawn,  and  that  he  was  practically  the  sole  beneficiary 
under  the  will  —  then  it  is  incumbent  upon  him  to  show  affirma- 
tively in  this  suit  that  Letitia  Robinson,  with  respect  to  the  paper 
in  dispute,  had  advice  independent  of  any  from  John  B.  Robinson, 
or  those  under  his  control,  and  that  she  also  had  a  full  knowledge 
and  understanding  of  the  effect  of  the  paper  which  she  is  alleged 
to  have  executed.  If  this  is  not  found  by  you,  the  verdict  should 
be  against  the  will,  and  for  the  defendants.  Answer.  We  cannot 
affirm  this  point  as  it  is  written.  If  John  B.  Robinson  was  a 
stranger  to  her  blood,  and  not  a  natural  object  of  her  bounty, 
this  point  would  be  affirmed.  However,  if  you  shall  find  from 
the  evidence  that  for  many  years  prior  to  her  death  Letitia  Rob- 
inson lived  in  the  house  of  John  B.  Robinson,  and  that  he  and 
those  under  his  influence  had  control  of  and  managed  her  affairs ; 
that  she  was  advanced  in  years  at  the  time  she  executed  the  will ; 
that  John  B.  Robinson  was  instrumental  in  giving  instruction 
from  which  the  will  was  drawn ;  and  that  he  was  practically  the 
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sole  beneficiary  —  if  you  find  these  facts,  you  may  take  them  into 
consideration,  in  connection  with  the  other  evidence  in  the  cause, 
in  passing  upon  the  question  of  undue  influence.  In  other  words, 
we  say  that  the  burden  is  not  upon  Mr.  Robinson ;  that  it  is  upon 
the  other  side. 

"(8)  If  the  jury  find  that  Letitia  Robinson  had  not  a  full 
knowledge  of  the  effect  of  the  will  and  of  the  condition  of  her 
estate,  and  that  in  consequence  the  will  was  not  her  free  and  vol- 
untary act,  the  verdict  should  be  for  the  defendants.  Answer. 
That  is  affirmed. 

"(10)  Unless  Letitia  Robinson  had  full  knowledge  of  the  con- 
tents and  effect  of  the  paper  produced  as  her  last  will  and  testa- 
ment, and  freely  and  voluntarily  executed  it  as  such,  the  verdict 
should  be  for  the  defendants;  and  whilst  the  knowledge  of  the 
contents  of  a  paper  may  be  presumed  from  its  containing  the  sig- 
nature of  the  party  to  be  bound  by  it  (it  being  presumed  that  it 
would  not  be  signed  without  a  full  knowledge  of  its  contents), 
this  presumption  should  not  arise  where  the  alleged  signature  is 
that  of  a  person  enfeebled  by  age  or  bodily  sickness,  except  where 
the  existence  of  the  signature  is  free  from  all  suspicion  of  fraud 
and  overreaching,  and  with  full  opportunity  to  become  acquainted 
with  the  contents.  Answer.  We  say  this  point  is  affirmed  to  the 
extent  that  the  testatrix  must  have  had  a  full  knowledge  of  the 
contents  and  effects  of  the  paper,  and  freely  and  voluntarily  exe- 
cuted it.  We  cannot  say  that  the  failure  to  show  that  the  exist- 
ence of  the  signature  is  free  from  all  suspicion  of  fraud,  etc., 
changes  the  presumption. 

"(n)  If  the  jury  find  that  the  testamentary  dispositions  of  the 
alleged  will  are  unnatural  or  unjust,  that  circumstance  is  entitled 
to  great  weight  in  determining  whether  or  not  undue  influence 
was  exerted.  Answer.  If  the  jury  find  that  the  testamentary 
dispositions  of  the  will  are  unnatural  and  unjust,  that  circum- 
stance may  be  taken  into  consideration  by  the  jury,  with  the  other 
evidence  in  the  cause,  in  passing  upon  the  question  of  undue  in- 
fluence. It  will  be  for  the  jury  to  say  whether,  from  the  provi- 
sions of  the  will,  there  is  any  inference  of  undue  influence,  and  the 
weight  to  be  given  to  such  inferences.  The  court  cannot  say 
what  weight  shall  be  given  to  them.     They  are  for  the  jury." 
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Argued  before  Mitchell,  Dean,  Brown,  Mestrezat.  and 
Potter,  JJ. 

William  2?.  Broomdl  and  William  I.  SchafFer,  for  appellant. 

V.  Gilpin  Robinson,  Canfield  &  Shay,  Lewis  H.  Van  Dusen, 
and  Horace  P.  Green,  for  appellees. 

Dean,  J. —  Letitia  Robinson  died  November  23,  1900,  in  her 
eighty-fourth  year.  She  had  been  confined  to  her  bed  by  a  severe 
illness  for  about  three  weeks  before  her  death.  On  the  13th  of 
the  same  month,  ten  days  before  her  death,  she  made  her  will,  the 
writing  in  dispute.  She  was  the  widow  of  William  O.  Robinson, 
a  lawyer  of  Allegheny  county,  Pennsylvania,  who  had  died  many 
years  before,  leaving  her  with  five  sons,  William,  James,  Alex- 
ander, John,  and  Eccles,  to  survive.  Up  to  the  date  of  the  will, 
all  had  died  except  John  B.,  this  plaintiff.  Of  the  other  sons, 
Eccles  alone  left  children,  these  three  contestants,  Anna  R.,  Ger- 
ald O.,  and  Mary  P.  Robinson.  Eccles  married  twice.  Gerald 
O.  and  Anna  R.  are  children  of  the  first  wife;  Mary  Parker  is  a 
child  of  the  second  wife.  The  mother  died  when  the  daughter 
was  an  infant,  and  she  was  taken  by  her  uncle  John  B.  and  reared 
as  one  of  his  family.  Some  years  after  her  husband's  death,  the 
testatrix,  Letitia  Robinson,  continued  to  live  in  Pittsburg,  but  in 
1879  she  went  to  her  son,  John  B.,  at  Media,  and  made  her  home 
with  him  until  her  death,  a  period  of  about  twenty  years.  Her 
husband  had  left  her  property  of  the  value  of  about  $100,000. 
On  January  10,  1876,  she  conveyed  the  whole  of  her  estate  to 
George  W.  Guthrie  in  trust  for  herself  during  life.  In  this  con- 
veyance she  was  joined  by  her  son  John  B.,  who  added  to  the 
trust,  as  a  further  provision  for  his  mother,  property  to  the  value 
of  about  $10,000.  In  February,  1889,  her  brother,  Eccles  Robin- 
son, died,  leaving  her  an  estate  worth  over  $400,000.  In  the 
eleven  years  following,  up  to  the  date  of  her  death,  she  expended, 
approximately,  $300,000  of  her  estate,  but  that  part  of  the  prop- 
erty coming  to  her  from  her  brother  Eccles,  much  of  which  was 
real  estate  in  the  city  of  Pittsburg,  had  largely  appreciated  in 
value  after  she  took  possession.  By  her  will,  with  the  excep- 
tion of  some  jewelry  and  household  articles,  the  entire  residue 
Vol.  VIII  -15 
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of  her  estate,  approximately  worth  $200,000,  was  devised  and 
bequeathed  to  her  son  John  B.  She  had  made  provision  in  the 
will  for  a  monthly  payment  of  $125  to  her  son  James  during  his 
life,  but,  as  he  died  eight  months  before  her,  the  property  which 
secured  the  monthly  payment  fell  into  and  became  part  of  the 
residuary  estate  devised  to  her  son  John  B.  On  December  12th, 
following  her  death,  the  will  was  tendered  for  registry  before  the 
register  of  wills.  This  was  met  by  a  caveat  filed  by  contestants 
against  probate.  After  a  lengthy  preliminary  hearing  in  the 
Orphans'  Court,  that  court  certified  the  case  to  the  Common 
Pleas  for  an  issue,  which  court,  after  further  hearing,  directed 
an  issue  devisavit  vel  non.  The  questions  framed  to  be  submitted 
to  the  jury  were  these:  "(1)  Whether  the  signature  to  the 
said  paper  writing  is  the  signature  of  said  Letitia  Robinson? 
(2)  Whether  the  said  paper  writing  was  executed  by  said  Letitia 
Robinson?  (3)  Whether  the  said  Letitia  Robinson  was  of  sound 
and  well-disposing  mind,  memory,  and  understanding  at  the  time 
said  paper  writing  is  alleged  to  have  been  executed  by  her? 
(4)  If  the  said  paper  writing  were  executed  by  her,  the  said 
Letitia  Robinson,  whether  the  execution  thereof  was  procured 
by  duress,  imposition,  and  undue  influence  exercised  over  the 
mind  of  said  decedent?  (5)  Whether  the  said  will  was  procured 
by  the  undue  influence  of  John  B.  Robinson  ?  " 

It  was  ordered  that  the  parties  to  the  issue  should  be  John  B. 
Robinson,  who  sought  to  probate  the  will,  plaintiff;  and  Anna'R. 
Robinson,  Gerald  O.  Robinson,  and  Mary  Parker  Robinson  (the 
latter  represented  by  her  guardian,  William  J.  McClure),  de- 
fendants. The  cause  came  on  for  trial  on  October  19,  1901,  when 
a  jury  was  sworn.  The  plaintiff,  having  called  Charles  H. 
Thomas  and  T.  Speer  Dickson,  the  subscribing  witnesses  to  the 
will,  who  testified  to  the  execution  of  it  by  the  testatrix,  and  the 
circumstances  attending  the  execution,  read  the  will,  and  rested 
his  case  in  chief.  The  defendants  then  adduced  evidence  tend- 
ing to  negative  the  first  three  interrogatories,  and  to  affirm  the 
last  two.  The  plaintiff  then  by  evidence  undertook  to  rebut  de- 
fendants' averments.  The  trial  lasted  about  four  weeks.  At 
the  close  of  the  evidence  the  court  peremptorily  instructed  the 
jury  to  answer  the  second  and  third  interrogatories  "  Yes."  As 
to  the  first,  he  instructed  them  to  find  that  testatrix  made  her 
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mark  to  the  will.  As  to  whether  she  also  affixed  her  signature, 
he  left  that  as  a  question  of  fact  to  them.  To  understand  this 
last   instruction,   it   should  be   noticed  that  the   signature   was 

her 

44  Letitia    X    Robinson."    The  two  subscribing  witnesses  testi- 

mark 

fied  they  saw  her  make  the  mark.  There  was  conflicting  evidence 
as  to  whether  the  name  "  Letitia  Robinson  "  had  been  written 
by  her.  It  was  not  written  in  the  presence  of  the  subscribing  wit- 
nesses. As  to  the  last  two  interrogatories,  the  court  submitted 
to  the  jury  the  conflicting  evidence  bearing  on  them.  The  jury 
found  for  plaintiff  on  the  first  three,  and  for  defendants  on  the 
last  two;  that  is,  they  found  that  the  signature  was  that  of  the 
testatrix,  that  she  executed  the  will,  and  that  at  the  time  she  was 
of  sound  and  disposing  mind,  but  that  John  B.  Robinson  had 
procured  the  will  to  be  made  by  undue  influence.  There  was  no 
motion  for  a  new  trial,  and  the  court  entered  judgment  on  the 
verdict.  Plaintiff  now  appeals,  preferring  583  assignments  of 
error.  Many  of  them  are  trivial,  suggesting  no  error  worth  dis- 
cussing. Many  others  are  repetitions  of  the  same  averment  in 
a  different  form  of  expression.  We  shall  endeavor  first  to  state 
the  controlling  principles  applicable  to  the  issue  on  the  evidence 
before  us,  and  then  to  pass  more  particularly  on  such  of  the  as- 
signments as  seem  to  us  to  require  special  notice. 

The  verdict  here  was  against  the  will,  and  the  court  entered 
judgment  upon  it.  To  reverse  this  judgment,  in  a  stronger  sense 
than  is  commonly  applicable  to  a  disappointed  suitor,  the  laboring 
oar  is  on  appellant ;  for  under  the  forty-first  section  of  the  act  of 
March  15,  1832^  directing  the  issue,  there  is,  in  effect,  an  approval 
of  the  verdict  by  the  court.  Here  the  learned  trial  judge,  after 
the  testimony  taken  before  the  Orphans'  Court,  and  after  a  fur- 
ther hearing  before  him,  directed  and  framed  the  issue;  then, 
after  a  prolonged  hearing  of  all  the  evidence  on  both  sides,  with 
the  parties  and  witnesses  before  him,  he  enters  the  judgment 
which  appellant  now  argues  should  be  reversed  because  the  evi- 
dence to  sustain  it  is  insufficient.  "  The  issue  is  of  right,  when  the 
fact  arising  and  in  dispute  is  substantial,  unless  the  whole  evi- 
dence of  the  fact  be  so  doubtful  and  unsatisfactory  that  a  verdict 
against  the  validity  of  the  will  ought  not  to  be  allowed  to  stand." 
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(Schwilke's  Appeal,  ioo  Pa,  St.  631.)  Again,  in  Wainivright's 
Appeal  (89  Pa,  St.  220)  :  "  If  upon  the  whole  evidence  such  a 
verdict  [against  the  will]  ought  not  to  be  allowed  to  stand,  an 
issue  ought  not  to  be  awarded."  Then  further :  "  The  test  to 
be  applied  is,  would  the  trial  judge,  after  a  careful  review  of 
all  the  testimony,  feel  constrained  to  set  aside  a  verdict  against 
the  proponents  of  the  will,  obtained  upon  a  fair  and  impartial 
trial,  as  contrary  to  the  manifest  weight  of  the  evidence." 
(Graham's  Appeal,  61  Pa.  St.  43;  Knouts'  Appeal,  114  id.  10, 
6  Atl.  394;  In  re  Levis'  Estate,  140  Pa.  St.  179,  21  Atl.  242.)  To 
the  same  effect  are  a  large  number  of  other  authorities.  The 
Orphans'  Courts  of  the  Commonwealth  are  especially  bound  to 
discourage  litigation  of  this  kind,  unless  based  on  credible  evi- 
dence of  material  facts,  by  refusing  an  issue.  And  even  where 
an  issue  is  granted,  if,  after  the  case  has  been  fully  developed, 
the  court,  in  view  of  the  whole  evidence,  considers  it  not  sufficient 
to  sustain  the  material  facts,  it  is  bound  to  set  aside  the  verdict. 
There  is  here,  then,  in  effect,  a  judicial  determination  by  the  trial 
judge,  independent  of  the  finding  of  the  jury,  that  this  verdict 
ought  to  stand.  We  usually  say  that  a  mistake  in  judgment  on 
the  evidence  by  the  jury  cannot  be  reached  in  a  court  of  review, 
but  in  the  case  before  us,  under  the  settled  law,  the  jury  is  not 
alone  responsible.  The  court  also  was  mistaken  in  its  judgment 
on  the  evidence,  if  the  jury  was  mistaken. 

Leaving  out  of  view  for  the  present  those  assignments  of  er- 
ror to  particular  rulings  on  the  admission  of  or  rejection  of  evi- 
dence, we  will  consider  the  first  two  propositions  of  appellant's 
counsel,  viz.,  that  there  is  no  sufficient  evidence  that  any  undue 
influence  was  exercised  on  the  mind  of  testatrix  by  anybody 
when  she  executed  the  will;. and,  second,  there  is  no  sufficient 
evidence  that  John  B.  Robinson  unduly  influenced  his  mother  to 
make  a  will  in  his  favor. 

In  support  of  the  first  proposition,  it  is  earnestly  argued  that 
the  judgment  on  the  third  interrogatory  of  the  issue  conclusively 
establishes  that,  at  the  time  the  will  was  made,  testatrix  "  was 
of  sound  and  well-disposing  mind,  memory,  and  understanding." 
This  being  taken  as  a  fact,  then  in  the  absence  of  any  direct  evi- 
dence of  fraud  or  duress,  the  conclusive  presumption  is  that,  in 
law  and  in  fact,  the  writing  is  her  will.    There  is  no  doubt  that 
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evidence  to  establish  undue  influence  over  an  intelligent  mind, 
firm  in  its  purposes,  must  be  clear  and  positive  in  its  character, 
as  distinguished  from  vague  and  doubtful  testimony  or  uncertain 
inferences.  As  is  said  in  Cut hbert son's  Appeal  (97  Pa.  St.  163)  : 
"  Where,  however,  the  charge  is  that  undue  influence  was  exerted 
upon  a  mind  healthy,  strong,  and  free,  nothing  short  of  direct 
proof  will  avail,  and  it  must  be  clear  and  convincing."  And  the 
same,  in  substance,  is  said  in  Tawney  v.  Long  (76  Pa.  St  106), 
and  In  re  Logan's  Estate  (195  id.  282,  45  Atl.  729).  But  this 
verdict  does  not  establish  any  such  high  degree  of  mental  ca- 
pacity as  is  referred  to  in  these  cases.  It  was  not  the  duty  of  the 
jury  to  specify  the  degree  of  mind.  Testamentary  capacity  or 
incapacity  was  what  was  submitted  to  them  to  find,  and  the  court 
instructed  them  to  adopt  the  usual  legal  phraseology  indicating 
testamentary  capacity  only.  So  that,  on  the  subject  of  undue  in- 
fluence, the  question  of  whether  the  testamentary  mind  of  testatrix 
was  of  that  kind  which  made  it  peculiarly  susceptible  to  influence 
still  remained  open  as  an  element  of  fact  on  which  evidence,  di- 
rect or  inferential,  could  properly  be  adduced  to  aid  the  jury  in 
their  answers  to  the  fourth  and  fifth  interrogatories.  We  think 
therefore  that  assuming  testamentary  capacity  to  have  existed, 
as  the  verdict  established  it,  it  was  perfectly  proper  for  the  court 
to  admit  the  evidence  offered  tending  to  show  weakness  of  mind 
with  relation  to  the  management  of  her  business  and  estate.  If 
she  could  be  easily  persuaded  against  her  interest  in  money  mat- 
ters, easily  controlled  and  managed  by  others  stronger  minded 
and  more  selfish  and  sordid  than  herself,  although  in  her  social, 
domestic,  and  religious  affairs  her  intellect  was  up  to  the  average, 
still,  evidence  of  weakness  of  mind  in  the  transaction  of  business 
and  care  of  her  estate  was  admissible.  And  this  is,  in  substance, 
the  ruling  of  all  the  authorities,  including  those  eked  by  counsel 
for  appellant.  (In  re  Yorke's  Estate,  185  Pa.  St.  61,  39  Atl. 
1 1 19;  In  re  Logan's  Estate,  195  Pa.  St.  282,  45  Atl.  729;  and 
Harrison's  Appeal,  100  Pa.  St.  458.)  In  fact,  we  have  not  been 
able  to  find  a  single  case  in  which,  when  merely  testamentary 
incapacity  was  established,  weakness  of  mind,  short  of  testa- 
mentary capacity,  as  a  basis  for  the  exercise  of  undue  influence 
by  another,  was  not  also  permitted  to  be  shown  by  any  lawful 
evidence,  direct  or  indirect,  tending  to  establish  the  fact. 
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From  the  course  of  the  trial  in  the  court  below,  we  do  not  see 
that  the  question  as  to  on  which  party  rested  the  burden  of  proof 
is  now  important.  Plaintiff  produced  the  writing ;  then  called  the 
subscribing  witnesses,  who  proved  its  execution.  The  court  per- 
mitted the  paper  to  be  read.  Plaintiff  then  rested.  Contestants 
then  proceeded  with  their  evidence  tending  to  show  that  the  will 
was  procured  by  the  undue  influence  of  John  B.  Robinson,  the 
principal  beneficiary..  Plaintiff  then  fully  replied,  and  all  the  evi- 
dence having  any  bearing  on  the  issue  was  before  the  court  and 
jury.  Contestants,  when  plaintiff  rested  his  case,  might  have 
argued  (whether  successfully  or  not,  we  do  not  decide)  that  the 
proof  of  execution  was  insufficient ;  that  the  principal  beneficiary 
had  produced  the  writing  to  testatrix,  and  assisted  in  the  execu- 
tion of  it ;  and  that  there  was  no  sufficient  evidence  that  she  knew 
its  contents.  Therefore  they  might  have  moved  for  a  verdict  in 
their  favor.  It  would  have  then  been  our  duty  to  decide  whether 
plaintiff  had  made  out,  prima  facie,  such  a  case  as  cast  the  bur- 
den of  proof  on  defendants.  But  they  did  not  do  this.  They  at 
once  attacked  the  will,  and  sought  to  overthrow  it  by  evidence 
tending  to  show  it  had  been  procured  by  the  undue  influence  of 
John  B.  Robinson.  Whether  at  that  stage  of  the  trial  the  burden 
was  on  them  or  not,  they  chose  to  assume  it  We  will  not  decide 
whether  what  they  picked  up  and  carried  was  their  load  or  not, 
but  will  treat  any  defects  in  the  proof  of  execution,  so  far  as  they 
have  any  bearing  in  defendants'  favor  on  the  question  of  undue 
influence,  as  evidence  vindicating  the  judgment,,  for  it  will  be 
noticed  that,  after  the  whole  evidence  was  in,  the  case,  in  many 
respects,  was  very  different  from  that  which  it  presented  when 
plaintiff  first  rested.  Then  John  B.  Robinson's  evidence,  when 
called  on  his  own  side,  taking  up  132  pages  of  printed  testimony, 
affirmatively,  as  to  proof  of  the  execution  of  the  will,  and  ex- 
planatory of  his  incidental  connection  therewith,  was  not  before 
the  jury.  After  that  it  was  no  longer  a  case  solely  for  the  court, 
but  for  the  jury,  on  the  whole  of  the  evidence. 

Was  there  sufficient  evidence  to  warrant  a  finding  that  the 
will  was  procured  by  the  undue  influence  of  John  B.  Robinson? 
In  this  case,  as  in  Cuthbertson's  Appeal  (97  Pa.  St.  163)  ;  Wilson 
v.  Mitchell  (101  id.  405),  and  other  cases,  the  evidence  of  feeble- 
ness of  mind  is  so  blended  with  that  tending  to  show  undue  in- 


ROBINSON  ET  AL.  v.  SOBINSON  ET  AL.  231 

fluence  that  in  some  instances  it  is  difficult  to  separate  them.  In 
1875  testatrix  was  a  widow  living  in  Pittsburg.  The  plaintiff 
was  in  the  naval  service  in  the  China  seas.  In  the  following  year 
he  returned  and  visited  his  mother  at  Pittsburg.  Soon  after,  at 
his  request,  she  made  a  deed  of  trust  to  George  W.  Guthrie  of 
the  property  left  by  her  husband,  valued  at  his  death  at  about 
$100,000,  in  which  trust  the  son  included  about  $10,000  of  his 
own  property.  The  trust  secured  a  life  estate  to  the  mother,  with 
remainder  at  her  death  and  the  death  of  her  other  sons  to  John 
B.  Plaintiff  himself  testifies  that  he  urged  his  mother  to  create 
this  trust  because  he  discovered  that  she  had  been,  by  improvi- 
dent expenditures,  denuding  herself  of  her  property.  Therefore, 
it  is  argued,  it  is  not  an  unreasonable  inference  that  at  this  early 
period  she  lacked  that  business  ability  and  strength  of  mind  neces- 
sary to  guard  her  against  imposition.  It  is  to  be  noted,  she  was 
at  that  time  only  fifty-nine  years  of  age.  If  then  improvident 
and  too  easily  persuaded,  this  weakness  would  probably  become 
more  pronounced  as  she  grew  older,  in  the  remaining  twenty- 
four  years  of  her  life.  The  defendants  then  offered  evidence  tend- 
ing to  show  that  from  that  time  down  to  her  death  her  incom- 
petency continued.  In  1879  she  took  up  her  home  with  her  son 
in  Media.  Their  incomes  went  into  a  "  common  purse,"  although 
her  separate  income  was  paid  regularly.  No  separate  account 
was  kept  of  it.  In  February,  1889,  her  brother  Eccles  Robinson 
died,  leaving  her  property  in  real  estate  and  cash  amounting  to 
over  $400,000.  Part  of  the  trust  estate  given  her  by  her  husband 
still  remained.  How  much,  does  not  clearly  appear,  for  part 
had  been  sold,  and  there  was  on  it  a  mortgage  of  $20,000.  After- 
ward Guthrie  resigned,  and  by  proper  proceedings  Motheral  & 
Lea  were  appointed  trustees.  Soon  after  the  death  of  her  brother 
Eccles,  she  gave  her  son  a  power  of  attorney  to  transact  her  busi- 
ness. As  nearly  as  we  can  gather  from  the  testimony,  during  the 
following  eleven  years  of  her  life  her  whole  annual  gross  income 
was  about  $25,000.  Her  debts,  at  her  death,  in  mortgages  and 
other  claims  for  loans  and  bills,  amounted  to  about  $275,000,  the 
income  and  money  borrowed  making  a  total  of  about  $500,000, 
much  of  which  passed  into  and  through  the  hands  of  the  son  in- 
dividually or  as  her  attorney  in  fact.  During  these  years  the 
mother  kept  no  account  whatever — not  even  a  bank  account 
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Her  son' rendered  no  written  accounts  to  her,  for  he  kept  none. 
He  kept  at  times  an  individual  bank  account,  and  one  as  attor- 
ney in  fact,  subject  to  his  draft ;  but  most  of  the  money  from  her 
estate  during  the  latter  years  of  her  life  was  realized  from  his 
sight  and  time  drafts  on  Motherai  &  Lea,  the  agents  for  the  estate 
at  Pittsburg.  Their  accounts  showed  the  amounts  they  paid  out. 
It  is  argued  that  these  methods  of  receiving  and  disbursing  these 
large  amounts  of  her  money,  at  the  rate  of  $50,000  a  year,  by 
her  son  and  agents,  disclose  an  almost  childish  weakness  on  her 
part,  and  make  plain  a  persistent  dominance  of  her  mind  by  the 
son  in  all  affairs  relating  to  her  property. 

We  cannot  unduly  prolong  this  opinion  by  pointing  out,  piece 
by  piece,  all  the  testimony  exhibiting  the  kind  of  management  of 
this  large  estate  by  her  son,  the  attorney  in  fact,  and  the  agents 
at  Pittsburg,  Motherai  &  Lea.  Any  one  who  patiently  wades 
through  the  1,300  pages  of  printed  testimony  cannot  fail  to  come  to 
the  conclusion  that  the  management  at  "  both  ends  of  the  line,"  as 
they  termed  Media  and  Pittsburg,  was  utterly  lacking  in  business 
system  or  method.  It  exhibits  all  the  reckless  devices  and  shifts 
of  those  in  continual  financial  straits, —  even  to  what  is  called,  in 
street  slang,  the  "  kiting  "  of  checks  between  the  attorney  in  fact 
at  the  one  end  of  the  line  and  the  agents  at  the  other.  Practically, 
the  business  was  known  only  to  the  agents.  The  Pittsburg  agents 
testify  that  they  mailed  to  her  monthly  or  quarterly  accounts.  If 
they  did,  she  either  did  not  get  them  or  did  not  read  them,  for 
the  correspondence  before  us,  some  350  letters  and  telegrams 
passing  between  the  agents  at  the  two  points,  clearly  establishes 
that,  while  the  son  knew  the  condition  of  the  estate,  the  mother 
did  not  know  or  did  not  comprehend  it.  Time  and  again  she 
wanted  an  auditing  or  accounting.  She  made  frequent  demands 
for  the  comparatively  small  amounts  of  money  necessary  to  her 
comfort,  which  an  aged  woman  in  her  station  in  life,  with  her 
estate,  had  a  right  to  expect  and  she  was  disappointed.  For 
example,  note  this  extract  from  a  letter  of  the  son  August  31, 
1899,  to  the  agents  at  Pittsburg :  "  Mother  is  complaining  about 
a  matter  which  I  think  you  could  easily  obviate.  She  says  that 
when  Mr.  Lea  was  here  he  promised  she  would  not  have  to  wait 
or  wire  for  money  any  more,  but  that  he  would  see  it  was  re- 
mitted to  her.     Now,  why  not  do  this?    I  do  not  mean  large 
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amounts.  She  would  be  satisfied  with  much  smaller  sums  if  they 
were  remitted  from  time  to  time.  Why  not  send  her  a  check  or 
a  draft  this  week  that  way?  It  would  obviate  her  going  to  per- 
sons here  when  I  am  away,  or  wiring  you  or  writing,  and  she 
is  greatly  pleased  to  get  the  letter  and  money,  though  small." 
The  reason  the  money  was  not  sent  will  be  noted  in  this  reply 
of  Motheral  &  Lea  to  John  B.  Robinson  the  next  day :  "  If  you 
will  just  look  over  the  accounts,  and  notice  the  number  of  drafts 
you  draw  on  us,  it  will  not  be  difficult  for  you  to  see  why  we  are 
unable  to  send  your  mother  any  money.  We  cannot  now.  We 
are  going  to  help  Moses  in  our  present  financial  condition." 
Clearly,  she  believed  she  had  money,  and  had  a  right  to  a  small 
remittance.  Just  as  clearly,  both  her  attorney  and  agents  with- 
held from  her  the  reason  her  demand  was  denied.  Then  the  son 
suggests  that  she  be  quieted  by  small  sums  from  time  to  time,  in 
which  the  agents  seem  to  have  concurred.  On  April  14,  1900,  the 
son  asks  the  agents  to  borrow  for  a  short  time  $250  and  remit 
to  his  mother,  as  she  cannot  understand  why  there  is  not  enough 
to  supply  her  wants  at  any  time.  Two  days  after,  on  the  i6th, 
the  agents  remitted  the  money  without  intimating  it  was  bor- 
rowed, although  they  had  written  the  son  only  a  few  days  before 
that  his  mother's  account  was  overdrawn  $3,800.  Further,  there 
is  a  letter  from  the  Pittsburg  agents  to  the  son,  January  30, 
1900,  which  gives  a  long  schedule  of  drafts  for  comparatively 
small  amounts,  either  due  or  about  to  become  due,  amounting  to 
several  thousand  dollars ;  saying,  among  other  things :  "  We 
have  no  money,  and  have  advanced  a  great  deal  more  than  we  can 
stand,  so  we  must  get  it  back.  *  *  *  Mr.  Slack  mailed  you 
the  will.  You  had  better  have  it  executed.  Is  there  not  some 
scheme  you  can  suggest  to  get  these  taxes  up?  The  Penna.  Co. 
is  threatening  foreclosure."  The  very  same  day  they  write  this 
brief  note  to  the  mother :  "  We  inclose  herewith  our  accounts 
rents,  showing  balance  $1,741.77  due  us,  and  for  which  we  will 
take  credit  in  next  account.  We  also  inclose  authorization  slips 
for  transfers.  Please  sign  and  return  to  us  immediately."  The 
reasonable  inference  the  mother  would  draw  from  the  note  was 
that  her  estate  was  indebted  to  her  agents  the  comparatively  small 
sum  of  $1,741.77,  which  they  would  deduct  from  next  monthly 
account,  yet  the  son  was  indebted  to  them  on  accepted  drafts  on 
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the  estate  $5,000  or  $6,000,  to  which  that  very  day  they  had 
emphatically  called  his  attention.  Then  the  next  day,  the  31st, 
they  write  to  the  son  this  note :  "  You  had  better  send  us  a  judg- 
ment note  of  your  mother  for  $2,850  to  pay  the  1897  taxes.  We 
will  endeavor  to  negotiate  same.  Probably  you  had  better  send 
us,  also,  several  notes  to  cover  the  1898  taxes,  $8,132.58,  in 
amounts  of  $2,500.  We  will  do  our  best  to  get  the  cash  on  them." 
It  will  be  noticed  that  in  the  note  to  the  mother  there  is  not  a 
hint  of  back  taxes  past  due  from  two  or  three  years  of  $n,ooo, 
or  the  son's  overdrafts  of  several  thousand  more,  making  alto- 
gether probably  $15,000.  The  agents  at  neither  end  of  the  line 
gave  her  the  information  it  was  their  plain  duty  to  give.  It  was 
not  remarkable  that  the  mother  did  not  understand  why  her  small 
remittances  out  of  a  $25,000  rent  roll  did  not  come  promptly  to 
hand.  At  times  she  had  a  vague  apprehension  that,  through  her 
son's,  and  perhaps  her  own,  extravagance,  her  large  estate  was 
slipping  away  from  her ;  and  she  so  expressed  herself  frequently 
to  others,  and  complained  to  them  of  her  son.  When  told  by 
reputable  persons  that  she  could  stop  it  by  taking  away  from  him 
all  power  over  her  affairs,  she  said  she  would  do  so,  but  did  noth- 
ing. This  is  by  no  means  inexplicable.  She  was  not  of  strong 
mind.  Nearly  all  her  children  were  dead.  She  was  old.  If  she 
took  such  radical  action  with  this  son,  who  treated  the  estate  as 
his  own,  and  perhaps  thought  it  was,  it  probably  meant  a  break- 
ing of  her  home  ties  —  a  severance  of  relations  with  her  remain- 
ing kindred.  The  thought  of  this  to  a  woman  of  her  age  and 
growing  physical  infirmities  would  be  unendurable,  and  she  sub- 
mitted. These  are  examples,  out  of  many,  of  the  sort  of  control 
exercised  over  her  and  her  affairs  by  her  son  and  her  agents  from 
1896  to  the  day  of  her  death.  What  owner  of  a  large  estate,  of 
average  intellectual  capacity,  would  have  submitted  to  such 
dominance  of  her  affairs,  unless  it  had  been  brought  about  and 
kept  up  by  the  design  and  superior  will  of  others  ? 

That  she  was  restive  under  this  bondage,  yet  too  weak  to  break 
from  it,  there  is  testimony  of  quite  a  number  of  witnesses. 
Horace  R.  Manley,  a  conveyancer,  had  drawn  a  power  of  attorney 
for  her  to  her  son  in  1881,  by  instructions  from  the  mother  com- 
municated to  him  by  the  son.  This  power  she  executed.  Within 
eighteen  months  afterward  she  came  back  and  complained  to 
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him  of  the  manner  in  which  her  son  was  mismanaging  her  prop- 
erty, and  seemed  to  be  worried.  He  told  her  she  could  at  once 
get  rid  of  this  trouble,  by  breaking  the  power  of  attorney.  She 
said  she  would,  but,  so  far  as  he  knew,  did  not.  To  a  neighbor, 
Margaret  Leedom,  with  whom  she  often  talked  about  her  affairs, 
she  complained  of  the  unnecessary  and  lavish  way  in  which  her 
son  was  using  her  money ;  that  it  would  not  last  during  her  old 
age ;  that  she  would  be  reduced  to  poverty.  She  was  always  going 
to  stop  him,  but  never  did.  To  another,  J.  D.  Ivison,  the  pro- 
prietor of  the  hotel  where  she  stayed  with  her  son  and  his  family, 
she  complained  that  the  son's  checks  to  her  were  not  cashed,  be-, 
cause  he  had  no  money  in  the  bank.  Her  complaints  of  his  con- 
duct were  frequent  during  the  three  years  preceding  1893.  To 
another,  Joseph  Chadwick,  editor  of  a  newspaper  in  Media,  she 
frequently  came  to  borrow  a  Pittsburg  paper,  saying  that  at  home 
they  hid  the  papers  away  from  her.  Before  1889,  but  while  the 
Guthrie  trust  was  in  force,  she  told  him  her  son  had  secured  pos- 
session of  her  estate  by  a  power  of  attorney  while  she  was  sick, 
and  by  threats  of  violence.  He  advised  her  to  write  to  her  at- 
torney at  Pittsburg.  She  said  her  son  would  not  mail  the  letter.  * 
He  told  her  to  bring  it  to  him,  and  he  would  mail  it.  This  she 
did,  and  he  mailed  it.  Then  about  the  year  1897  she  talked  to 
him  about  making  her  will,  said  her  mail  had  been  tampered  with 
in  correspondence  with  Mrs.  Odessa  Robinson,  the  mother  of 
two  of  contestants.  These  talks  or  complaints  were  twenty  or 
thirty  in  number.  To  another,  George  Newman,  who  was  in  the 
employ  of  the  son  in  1896  and  1897,  she  frequently  talked  and 
complained  of  her  son  squandering  her  money,  and  expressed 
fears  that  none  would  be  left  for  her  grandchildren ;  that  the  son 
instructed  him  not  to  give  her  any  letters  from  Motheral  &  Lea 
that  came  for  her  in  the  mail ;  that  she  gave  him  telegrams  ad- 
dressed to  Motheral  &  Lea  in  the  presence  of  the  son,  and  the 
son  would  tell  him  to  take  them  to  the  telegraph  office,  but  before 
that  had  instructed  him  to  only  to  pretend  to  do  so,  and,  if  she 
afterward  asked  him  if  he  had  sent  them,  to  say  "Yes;'*  that 
once  she  wanted  the  son  to  do  something  to  which  he  objected, 
and  her  son  swore  at  her.  Heard  her  say  once  that,  if  she  was 
able  to  attend  to  her  own  business,  she  would  see  that  it  was 
managed  differently.    William  R.  Newbold,  of  the  banking  firm 
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of  Hoopes  &  Newbold,  with  whom  an  account  was  kept  by  the 
son  amounting  to  many  thousands  of  dollars,  running  from 
March  4,  1889,  soon  after  her  brother's  death,  to  June  27,  1892, 
testifies  that  probably  on  three  or  four  occasions  the  mother  called 
to  know  how  her  son's  account  stood.  He  declined  to  answer, 
except  in  presence  of  her  son.  ,Then,  on  informing  the  son  of  his 
mother's  inquiries,  the  son  instructed  him  to  not  give  her  infor- 
mation except  when  he  (the  son)  was  present;  that  he  would 
tell  her  all  she  wanted  to  know.  To  a  number  of  witnesses  she 
expressed  an  intention  to  die  intestate.  Said  her  own  fortune 
had  come  in  that  way,  and  that  would  make  her  grandchildren 
equal.  There  was  much  other  evidence  of  a  like  character,  from 
all  of  which  contestants  argue  that  it  was  a  reasonable  inference 
that  the  mother  was  of  a  weak  mind,  and  was  dominated  by  the 
son's  stronger  will;  that  her  mind  rose  to  no  higher  degree  of 
strength  than  the  mere  expression  of  wishes,  which,  when  the 
son  disregarded  or  denied,  she  submitted,  and  he  thus  subjected 
her  will  to  his,  took  possession  of  her  estate,  and  disbursed  and 
disposed  of  it  as  he  chose. 

It  is  argued  by  appellant's  counsel  that  this  evidence  is  too 
remote  to  warrant  a  reasonable  inference  of  the  son's  influence 
being  in  operation  at  the  time  the  will  was  executed ;  that,  even 
if  it  should  show  that  in  the  years  previous  to  1900  the  son  in- 
duced or  persuaded  his  mother  to  do  that  which  was  in  opposition 
to  her  wishes,  the  question  still  is,  was  she  of  disposing  mind 
and  memory  when  she  signed  the  writing  in  dispute,  and  was 
the  act  then  without  unlawful  constraint  on  the  part  of  the  son  ? 
All  the  authorities  cited  by  counsel  for  appellant  hold  this  to  be 
settled  law,  and  we  neither  question  nor  desire  to  question  it. 
But  while  the  facts  narrated  as  to  the  size  and  disbursement  of 
the  estate  and  the  testimony  of  witnesses  as  to  complaints  of 
testatrix  and  conduct  of  the  son  cover  years,  they  come  down 
close  to  the  preparation  and  execution  of  the  will.  The  feeble- 
ness of  mind  which  made  her  susceptible  to  undue  influence  had 
existence  in  1876.  If  it  had  arisen  from  illness,  or  other  cause  tem- 
porary in  its  nature,  the  presumption  would  be  that  the  end  of 
the  cause  was  the  end  of  the  weakness ;  but  the  evidence  tends  to 
show  this  streak  of  mental  infirmity  was  inherent,  commencing 
probably  with  her  birth,  and  continuing,  with  constantly  mcreas- 
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ing  manifestations,  through  old  age  until  death.  A  long  chain  of 
circumstances,  running  through  many  years,  point  to  the  conclu- 
sion that  hers  was  a  mind  easily  controlled  as  to  business  matters, 
quickly  diverted  from  its  purposes,  and  not  difficult  to  subject  to 
the  stronger  will  of  another.  Appellant's  counsel  state  a  long 
series  of  facts  separately,  and  ask,  is  any  one  of  the  facts  suffi- 
cient to  prove  mental  weakness  or  undue  influence  ?  We  answer, 
no,  not  one  of  them;  but,  taking  them  all  together,  their  con- 
tinuity, the  character  of  them,  extending  over  many  years,  they 
pointed  to  a  weak,  irresolute  mind,  readily  susceptible  to  the  in- 
fluence, whether  lawful  or  unlawful,  of  a  stronger  one.  Her 
frequent  complaints  to  many  reputable  persons  outside  her  own 
family,  when  taken  in  connection  with  the  lavish  expenditures 
which  at  fitful  intervals  she  seems  to  have  vaguely  comprehended, 
show  this  with  striking  significance.  As  is  said  in  McTaggart 
v.  Thompson  (14  Pa.  St.  154):  "Nothing  can  indicate  more 
clearly  weakness  of  mind  than  complaining  of  that  which  he  can 
so  easily  remedy  by  burning  the  will."  The  testatrix  could  have 
at  any  time  revoked  the  power  of  attorney ;  at  any  time  have  dis- 
missed her  agents  and  transferred  their  duties  to  another.  In 
Rambler  v.  Tyron  (7  Serg.  &  R.  90,  10  Am.  Dec.  444),  also  a 
will  case,  the  testator  complained  to  others  that  "  his  wife  and 
father  plagued  him  to  go  to  Lebanon;  that  they  wanted  him  to 
give  her  all,  or  he  would  have  no  rest ;  that  he  did  not  want  to  go 
to  Lebanon."  This  complaint  was  held  to  have  been  properly 
admitted  as  evidence  of  weakness  of  mind  and  undue  influence. 
That  which  unlawfully  thwarts  the  wishes  of  weak  minds,  only 
prompts  complaints.  The  same  thing  arouses  strong  minds  to 
action,  and  they  effectively  put  an  end  to  any  interference  with 
their  purposes  by  getting  rid  of  the  offender. 

This  brings  us  to  the  evidence  connected  with  the  execution  of 
the  will.  John  B.  Robinson  testifies:  That  a  will  was  prepared 
in  1891,  but  he  believes  that  one  was  destroyed.  That  some  time 
earlier  than  July,  1899,  there  was  talk  between  him  and  his  mother 
of  a  will,  and  she  said  she  would  go  to  Pittsburg  and  arrange  her 
affairs  there,  and  make  a  will.  That  he  went  to  Pittsburg  with 
her  in  September  for  that  purpose.  When  they  got  to  Pittsburg 
he  went  to  her  room  at  the  Monongahela  House  and  noted  down 
for  her  the  disposition  she  intended  to  make  of  her  property. 
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That  he  thinks  he  then  took  the  rough  draft  made  by  him  down- 
stairs, and  had  it  typewritten;  then  he  took  it  back  and  read  it 
over  to  her ;  then  made  some  corrections  of  it  in  his  own  hand, 
again  read  it  over  to  her,  and  she  expressed  herself  as  satisfied; 
and  that  he  then  left  the  paper  with  her.  The  next  he  heard  of 
it  was  on  October  22A  following,  when  Motheral  &  Lea  mailed 
to  him  a  copy  of  a  will  drawn  by  Mr.  Slack,  an  attorney  in  Pitts- 
burg, saying :  "  We  inclose  herewith  copy  of  will  as  per  your 
copy;"  meaning  the  copy  prepared  in  his  mother's  room.  That 
he  had  seen  no  paper  relating  to  the  will  from  the  time  he  left 
the  copy  with  his  mother  in  her  room  at  Pittsburg  until  he  re- 
ceived by  mail  the  copy  from  Motheral  &  Lea,  a  month  after- 
ward. That  he  delivered  the  copy  so  received  to  his  mother,  who 
had  then  returned  home.  Then  he  heard  nothing  further  until 
January  24,  1900,  about  three  months  after  he  had  given  it  to 
her,  when  she  brought  it  to  him  and  said  she  wanted  some  altera- 
tions (immaterial  ones)  made,  specifying  them.  He  then  mailed 
the  copy,  with  the  alterations  noted,  to  Motheral  &  Lea,  to  have 
a  corrected  draft  of  it  made.  That  he  never  saw  his  mother's  will 
from  that  day  until  November  13th  following,  a  period  of  about 
nine  months.  On  that  day  she  was  sick  in  bed,  having  been  ill 
for  a  week.  Before  breakfast  of  that  morning  he  went  into  her 
room.  She  said :  "  I  have  a  paper  in  the  bureau  drawer  I  want 
fixed  up."  That  he  went  to  the  drawer,  took  out  the  paper,  looked 
over  it,  and  said :  "  This  is  your  will,  mother.  Is  this  the  paper 
you  want  witnessed  ?  "  She  said  it  was.  "  Get  Mr.  Dickson  and 
have  it  attended  to."  About  10  o'clock  he  telephoned  Mr.  Dick- 
son that  his  mother  wanted  to  see  him.  Dickson  came,  and  they 
both  went  upstairs  to  his  mother's  room.  That  he  went  to  the 
drawer,  got  the  paper,  and  handed  it  to  Dickson.  That  either 
before  or  after  he  handed  it  to  Dickson  he  explained  it  to  his 
mother.  That  he  read  some  of  it,  and  explained  its  provisions, 
but  did  not  read  the  whole  of  it.  That  he  said  to  her :  "  You 
must  understand,  mother,  this  will  give  James  what  you  ar- 
ranged for  in  Pittsburg,  and  leaves  the  rest  of  the  estate  to  me  — 
the  whole  of  it.  Understand  what  you  are  doing  in  this  matter. 
This  gives  me  the  estate."  And  she  said  "  Yes,"  and  he  went  out 
of  the  room,  but  not  so  far  away  as  not  to  be  within  hearing  of 
what  was  going  on.     That  the  will  had  been  signed  with  the 
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proper  name  of  his  mother  when  he  first  saw  it  that  morning, 
but  that  Mr.  Dickson  held  the  pen  for  his  mother,  and  she  alsd 
put  her  mark.  That  his  mother  asked  Dickson  if  it  was  all  right, 
and  he  answered  it  was.  Charles  H.  Thomas,  the  first  subscrib- 
ing witness,  had  lived  in  the  family  for  eleven  years,  and  knew 
testatrix  well.  Was  called  to  the  room  by  Mr.  Dickson.  Mr. 
Robinson  went  to  the  drawer  and  got  the  paper,  and  went  over 
the  contents  to  his  mother;  then  handed  the  paper  to  Mr.  Dick- 
son, and  he  said :  "  Is  that  all  right,  grandmother  ?  "  and  she 
said  "Yes."  Then  she  made  her  mark.  He  thinks  something 
was  said  about  her  signature,  and  it  was  said  her  mark  would 
answer,  as  her  signature  was  already  there.  He  believed  that  at 
the  time  she  was  in  full  possession  of  her  faculties.  T.  Speer 
Dickson,  the  other  subscribing  witness,  was  a  lawyer  and  partner 
of  John  B.  Robinson.  He  did  not  appear  at  the  trial,  but  his 
testimony  at  the  hearing  before  the  Orphans'  Court  was  read 
from  the  stenographic  notes  then  taken.  He  says  he  went  to  the 
room  of  testatrix;  that  her  son  produced  the  will;  that  witness 
then  went  to  her  and  said  he  was  there  to  witness  her  will,  and 
she  assented;  that  when  he  opened  the  paper  he  noticed  it  had 
been  signed  by  her ;  he  thought  it  was  necessary  she  should  make 
her  mark,  as  it  had  already  been  signed,  and  he  suggested  that 
her  mark  be  made ;  that  he  took  the  pen,  and  with  both  his  and 
her  hand  on  it  she  made  her  mark ;  after  that  was  done,  she  took 
him  by  the  hand  and  said :  "  Now,  Mr.  Dickson,  it  is  all  right, 
is  it?"  and  he  told  her  it  was  all  right.  His  inference  was  that, 
as  she  wanted  to  make  a  will,  she  wanted  to  know  if  that  was 
it,  and  it  was  all  right.  He  said  he  never  read  the  will  at  any 
time,  and  was  ignorant  of  its  contents  until  after  her  death.  May 
Disert,  the  nurse  of  testatrix,  was  in  the  room  all  of  the  time 
testified  to,  and  says  Mrs.  Robinson,  though  very  feeble  physi- 
cally, was  mentally  bright ;  that  she  heard  the  son  say :  "  Mother, 
here  is  your  will;"  that  he  then  read  portions  of  it  to  her.  and 
she  nodded  her  assent;  that  this  was  all  the  knowledge  witness 
had  of  the  will ;  that  she  remembers,  beside  the  bequest  of  per- 
sonal property  to  the  children,  a  portio.i  of  the  estate  was  set 
aside  to  the  widow  of  one  of  the  sons,  to  be  paid  monthly ;  and 
that,  in  response  to  a  question  of  Mr.  Dickson,  she  said  she  was 
perfectly  satisfied. 
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It  would  be  a  waste  of  time  to  discuss  the  point  made 
by  contestants'  counsel,  that  the  evidence  fails  to  show  a 
lawful  execution  of  the  writing  as  a  will.  All  the  statute 
requires  is  that  it  shall  be  signed  at  the  end  thereof,  and  this  may 
be  either  by  writing  the  proper  name,  or  by  making  a  mark 
or  cross,  and  the  signature  shall  be  proved  by  two  witnesses. 
The  jury  has  found  that  the  signature  was  that  of  Letitia  Robin- 
son, and  that  it  was  put  there  by  her,  and,  further,  that  at  the 
time  she  possessed  testamentary  capacity.  The  judgment  on  the 
verdict  in  these  particulars  has  not  been  appealed  from  by  con- 
testants. Therefore  it  is  fruitless  to  discuss  them.  But  as  before 
remarked,  in  so  far  as  the  evidence  bearing  on  the  preparation 
and  execution  of  the  will  tends  to  show  mental  weakness,  an 
inability  to  resist  persistent  importunity  or  to  assert  her  own  will 
power  concerning  the  disposition  of  her  property,  the  evidence 
is  proper  for  consideration,  and  to  that  extent,  only,  we  notice  it. 

The  testimony  of  John  B.  Robinson  shows  that  he  talked  with 
his  mother  concerning  the  making  of  her  will  not  later  than  the 
July  preceding.  He  wrote  to  Motheral  &  Lea  that  she  was  going 
to  Pittsburg  to  make  her  will.  He  went  to  Pittsburg  with  her 
for  that  purpose,  and  then  with  her  to  her  room  at  the  hotel, 
where  a  rough  draft  was  made  by  him  in  her  presence.  This  he 
took  out  and  had  typewritten,  and  brought  it  back  to  her  room, 
where  he  left  it.  The  next  morning  it  was  taken  by  some  one  to 
the  office  of  Motheral  &  Lea,  and  the  same  day,  by  one  of  the  firm 
(probably  Mr.  Lea),  to  the  office  of  Mr.  Slack,  their  lawyer.  He 
had  before  that  time  transacted  some  legal  business  for  John  B., 
and  was  known  to  him.  Mr.  Slack  dictated  to  his  typewriter, 
from  the  notes  or  rough  draft  of  the  will  made  at  the  hotel,  sub- 
stantially the  will  read  in  evidence,  except  in  the  draft  made  in 
Mrs.  Robinson's  room  there  was  a  bequest  of  $25,000  to  Mary 
Parker  Robinson,  which  does  not  appear  in  the  will  now  before 
us.  Mr.  Slack  testifies  he  sent  the  copy  drawn  by  him  to  Motheral 
&  Lea,  and  they  testify  it  was  mailed  by  them  to  John  B.  Robin- 
son on  October  23,  1899.  On  January  24,  1900,  John  B.  Robin- 
son remailed  the  copy  to  Motheral  &  Lea,  in  which  he  said  his 
mother  desired  certain  alterations.  They  delivered  the  paper  to 
Mr.  Slack,  with  the  suggested  alterations.  He  made  another 
copy,  and  mailed  it  to  Mrs.  Robinson,  at  Media,  without  letter  or 
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instructions.  That  copy  is  the  one  now  produced  as  her  last  will. 
It  must  have  reached  Media  about  the  first  week  in  February, 
1900.  So  far  as  appears,  nothing  further  is  known  concerning  it 
until  the  morning  of  November  13th,  the  same  day  it  was  exe- 
cuted, when,  as  John  B.  Robinson  testifies,  she  directed  him  to 
take  it  from  her  bureau  drawer.  Testatrix  did  not  know  Mr. 
Slack,  and  never  saw  him.  No  communication  passed  between 
them.  He  was  the  regular  attorney  of  Motheral  &  Lea.  They 
were  very  desirous  that  she  should  make  a  will.  As  early  as 
Apri1.,  1900,  Mr.  Lea,  after  consultation  with  his  partner,  Mr. 
Motheral,  thought  it  best  for  them  that  she  should  make  a  will. 
In  that  month  he  called  upon  her  in  Media,  and  urged  her  to 
make  one.  He  says  their  firm  had  indorsed  Mrs.  Robinson's 
paper  to  the  amount  of  $20,000,  and  it  was  for  the  purpose  of 
avoiding  complications  and  delay  that  they  desired  a  will  and 
$. he  appointment  of  executors.  In  what  way  a  will  would  relieve 
the  settlement  of  the  estate  from  complications  is  not  clear  to  us. 
A  will  could  neither  help  nor  hinder  the  payment  of  their  debt. 
No  will  can  affect  the  right  of  a  creditor  to  be  paid  first.  (In  re 
Blake's  Estate,  134  Pa.  St.  240,  19  Atl.  850.)  But  whatever  the 
motive,  Lea  testifies  that  he  went  to  Media  and  verbally  urged  her 
to  make  a  will.  That  is  something,  he  says,  he  would  not  have 
written  to  her  about,  and  gives  no  reason ;  yet,  whatever  it  was, 
it  did  not  restrain  him  from  writing  on  January  30,  1900,  to  the 
son,  saying :  "  Mr.  Slack  mailed  you  the  will.  You  had  better 
have  it  executed."  Motheral  &  Lea  also  had  interviews  with  her 
at  Pittsburg,  and  both  talked  with  her  concerning  the  preparation 
of  the  will.  Although  she  remained  there  six  weeks,  the  will  was 
not  submitted  to  her  for  approval.  It  was  not  until  after  she  re* 
turned  home  that  the  paper  came  into  her  hands  from  her  son. 
Then  the  son  remailed  it  to  Pittsburg  with  alterations  for  a  new 
draft  of  it.  This  was  made  and  returned  to  her  by  mail,  without 
letter  or  instructions,  the  date  blank,  and  a  blank  space  for  the 
appointment  of  an  additional  executor. 

The  fact  that  first  attracts  notice  is  that  in  the  rough  draft 
prepared  and  approved  by  her  in  her  room  at  Pittsburg  was  a 
bequest  of  $25,000  to  Mary  Parker  Robinson.  This  was  in  the 
rough  draft  first  delivered  to  Mr.  Slack,  which  is  the  foundation 
of  the  will  before  us.  Certainly  Mr.  Slack,  who  never  saw  or 
Vol.  VIII  — 16 
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spoke  to  Mrs.  Robinson,  did  not  leave  it  out,  of  his  own  motion. 
Mr.  Motheral  testifies  it  was  in  the  notes  made  from  the  instruc- 
tions given  by  her  in  her  room.  Nothing  approaching  proof  is 
given,  to  satisfactorily  account  for  the  disappearance  of  this  be- 
quest. Mary  Parker  Robinson  was  a  special  object  of  testatrix's 
love  and  affection.  More  than  once  she  declared  her  intention 
to  provide  for  this  child.  In  the  will  of  1891,  which  had  been 
canceled,  she  was  given  $50,000.  There  is  a  reasonable  inference 
why  the  bequest  was  reduced.  The  beneficiary  was  then  nine 
years  younger,  and  not  yet  reared  and  educated.  Besides,  testa- 
trix probably  knew  her  estate  had  been  considerably  depleted  in 
subsequent  years.  But  why  she  should  cut  off  this  beloved, 
orphaned  grandchild,  entirely  wholly  change  her  mind  in  a  few 
hours,  if  she  did  change  it,  and  give  practically  the  whole  of  the 
estate  to  the  uncle,  is  without  credible  explanation,  if  we  assume, 
as  we  must  assume,  that  testatrix  had  testamentary  capacity,  and, 
further,  that  in  making  her  will  she  was  not  influenced  by  others. 
If  the  will  came  into  her  hands  about  the  1st  of  February,  1900, 
she  spoke  not  of  it  again  until  the  morning  of  November  13th 
following,  ten  months  afterward.  It  was  first  seen  by  the  son, 
and  then,  as  he  testifies,  her  signature,  "  Letitia  Robinson,"  was 
to  it,  but  not  witnessed.  If  that  was  her  genuine  signature,  sub- 
scribing witnesses  were  not  necessary.  It  would  not  be  unusual 
ignorance  for  a  layman  not  to  know  this ;  but,  to  inform  and  aid 
her,  she  had  two  lawyers,  her  son  and  Mr.  Dickson,  both  of  whom 
seemed  to  think  it  must  be  again  subscribed  by  her  in  the  pres- 
ence of  attesting  witnesses,  so  she  made  her  mark.  The  son  testi- 
fies that  in  the  presence  of  Dickson  he  read  parts  of  the  will,  and 
explained  others  to  her.  Mr.  Dickson  does  not  so  testify.  He 
says  positively  that  he  knew  nothing  of  the  contents  of  the  will 
until  after  her  death,  although,  if  it  had  been  partly  read  and  ex- 
plained in  his  presence  by  the  son,  he  must  have  wholly  forgotten 
that  fact.  The  man  Thomas  and  May  Disert,  the  nurse,  largely 
corroborate  the  son's  testimony.  In  the  will  is  a  substantial  pro- 
vision for  her  son  James,  although  he  had  been  in  his  grave  for 
eight  months  —  a  fact  well  known  to  her,  for  she  helped  make 
arrangements  for  his  funeral  —  and  about  three  months  before 
her  death  had  paid  the  expenses  of  his  burial ;  yet  this  provision, 
which  she  must  have  known  had  become  ineffective,  was  per- 
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nutted  to  remain  unchanged.  Taking  the  testimony  in  its  most 
favorable  aspect  toward  appellant,  these  facts  are  undisputed: 
The  son  is  almost  the  sole  beneficiary  under  the  will.  He  knew 
her  weakness  as  early  as  1876;  had  for  years  managed  all  her 
affairs,  to  his  own  large  profit ;  had  assisted  and  advised  her  in 
the  preparation  of  her  will ;  was  the  chief  agent  in  the  execution 
of  it ;  was  present  and  in  unmistakable  language  made  known  his 
presence  to  her  just  as  she  was  being  propped  up  in  bed  to  make 
her  mark ;  then  retired  out  of  sight,  but  not  out  of  hearing ;  did 
not  leave  the  will  in  her  custody,  but  had  it  locked  up  in  his  office 
safe. 

This,  it  is  true,  is  only  contestants'  side  of  the  case.  The  testi- 
mony of  John  B.  Robinson  contradicts  it  in  some  important  par- 
ticulars, and,  as  to  others  which  are  calculated  to  arouse  suspicion, 
he  furnishes  plausible  and  reasonable  explanations.  If  the  son 
had  not  been  called  at  all  as  a  witness,  and  the  verdict  on  the 
whole  issue  had  been  against  contestants,  the  law,  which  so  rigidly 
watches  the  conduct  of  the  chief  beneficiary,  who  aids  in  the 
preparation  and  execution  of  a  will,  might  have  moved  the  court 
to  set  the  verdict  aside;  yet,  with  his  testimony  in  full,  if  the  jury 
had  credited  it,  it  is  probable  the  verdict  would  have  been  the  other 
way,  in  which  event  it  is  doubtful  if  the  court  below  would  have 
disturbed  it.  But  the  jury  seem  to  have  discredited  his  testimony 
because  of  its  inconsistency  with  that  given  at  the  preliminary 
hearing.  As  already  noticed,  testatrix  made  her  will  on  the  13th 
of  November.  On  the  23d  she  died.  On  the  12th  of  December, 
four  weeks  after  the  will  was  executed,  the  preliminary  hearing 
was  had.  The  son  was  then  called  as  if  on  cross-examination, 
and  testified  that  he  had  very  little  to  do  with  the  preparation  of 
the  will ;  that  he  had  never  seen  it  until  the  day  it  was  executed ; 
that  he  had,  to  adopt  his  own  language,  "  Nothing  at  all  to  do 
with  the  constructed  of  the  will;"  had  never  talked  with  his 
mother  about  the  contents  of  the  paper;  that  he  thought  his 
mother  took  the  paper  home  with  her  to  Media  when  she  left 
Pittsburg.  When  it  is  remembered  that  at  the  trial,  a  year  after, 
he  testifies  that  his  mother  went  to  Pittsburg  with  him  to  prepare 
her  will :  that  she,  in  conference  with  him,  did  prepare  it  in  her 
room  at  the  Monongahela  House;  that  he  took  notes,  and  had 
them  typewritten,  and  then  left  the  typewritten  copy  with  his 
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mother,  after  some  alteration  in  his  own  hand ;  that  from  this  the 
will  was  made;  that  the  copy  was  mailed  to  him  by  Motheral  & 
Lea,  and,  after  consultation  with  his  mother  and  some  altera- 
tions, was  remailed  to  Mr.  Slack  for  the  final  copy,  which  was 
returned  to  his  mother  —  the  inconsistency  of  the  two  statements 
is  so  glaring,  that  the  jury  had  reason  to  discredit  him.  His 
explanation  is  that  the  letters  of  Motheral  &  Lea,  and  their  state- 
ments just  before  the  trial,  which  he  did  not  have  before  him  at 
the  preliminary  hearing,  brought  to  his  mind  facts  which  at  the 
hearing  he  had  wholly  forgotten.  But  the  sufficiency  of  this  rea- 
son was  for  the  jury,  and  was  clearly  submitted  to  them  by  the 
court  below. 

We  take  the  law  to  be  as  cited  by  appellant  from  Tawney  v. 
Long  (76  Pa.  St.  115)  :  "Undue  influence  of  that  kind  which 
will  affect  the  provisions  of  a  testament  must  be  such  as  sub- 
jugates the  mind  of  testatrix  to  the  will  of  the  person  operating 
upon  it;  and,  in  order  to  establish  this,  proof  must  be  made  of 
some  fraud  practiced,  some  threats  or  misrepresentations  made, 
some  undue  flattery,  or  some  physical  or  moral  coercion  em- 
ployed, so  as  to  destroy  the  free  agency  of  the  testatrix;  and 
these  influences  must  be  proved  to  have  operated  as  a  present  con- 
straint at  the  very  time  of  making  the  will."  This  statement  of 
the  law  pointedly  excludes  the  idea  of  undue  influence  on  the  evi- 
dence in  that  case.  The  sum  of  that  evidence  is  thus  stated  by 
this  court :  "  The  testimony  does  not  even  raise  the  idea  of  solici- 
tation—  much  less,  that  of  improper  or  fraudulent  conduct  — 
on  the  part  of  Tawney.  It  contains  but  the  advice  one  prudent 
and  cautious  neighbor  might  give  to  another  under  like  circum- 
stances." In  the  same  line  is  In  re  Yorke's  Estate  (185  Pa.  St. 
61,  39  Atl.  1 1 19),  only  recently  decided  by  us  on  an  able  opinion 
of  Judge  Hanna,  of  the  Orphans'  Court  of  Philadelphia.  This 
case,  also  cited  and  relied  on  by  appellant,  decides  that  "  where 
the  testatrix  is  proved  to  possess  full  and  entire  testamentary 
capacity,  even  though  to  some  extent  enfeebled  by  the  infirmities 
of  age,  and  even  though  the  will  be  prepared  by  a  confidential 
friend  and  adviser,  who  is  benefited  by  the  will  and  made  exec- 
utor, the  presumption  is  in  favor  of  the  validity  of  the  will,  and 
that  it  is  in  accord  with  the  voluntary  and  uncontrolled  wish  of 
the  testatrix."    Notice,  however,  the  undisputed  facts  in  Yorke's 
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Case,  and  see  how  far  short  they  fall  of  those  demanded  by  the 
law  to  establish  undue  influence  and  rebut  the  presumption  in 
favor  of  the  will.  The  testatrix  was  a  maiden  lady  who  had  exe- 
cuted her  will  in  her  seventy-ninth  year.  This  remained  un- 
altered for  seven  years,  or  until  1891.  Her  niece  and  her  niece's 
husband  were  her  most  intimate  friends  and  companions.  In 
that  year  (1891)  she  concluded  to  add  a  codicil  to  her  will.  She 
sent  for  this  nephew  by  marriage,  a  reputable  lawyer,  and  in- 
formed him  of  her  wish,  and  he  prepared  the  codicil  and  left  it 
with  her.  She  then  sent  for  her  physician,  who  brought  with 
him  another  physician  to  witness  it.  They  spent  over  an  hour 
with  her.  They  read  to  her  the  codicil,  and  by  questions  satisfied 
themselves  she  fully  understood  it.  She  then  signed  and  they 
witnessed  it.  Both  testified,  although  she  was  then  eighty-six 
years  old,  that  she  was  in  good  health,  mentally  and  physically. 
The  nephew,  the  draftsman  of  the  codicil,  was  not  present,  nor 
was  he  in  the  house,  when  it  was  executed.  The  day  following 
she  gave  him  the  will,  which  he,  by  her  instructions,  deposited 
with  a  trust  company,  subject  to  her  order.  Although  she  lived 
two  years  afterward,  she  made  no  change.  The  codicil  gave 
about  half  an  estate  of  $90,000  to  her  niece,  the  wife  of  the  drafts- 
man, and  $5,000  to  him.  The  court  held  that,  instead  of  the  facts 
showing  undue  influence,  they  negatived  that  idea.  And  so  with 
all  the  many  cases  cited  by  appellant.  In  not  one  of  them,  or  of 
the  many  others  that  we  have  examined,  does  the  proof  approach 
in  significance  that  in  the  case  before  us. 

In  Boyd  v.  Boyd  (66  Pa.  St.  283)  it  was  decided  that :  "  Gen- 
eral evidence  of  power  over  the  testator,  especially  if  he  be  of 
comparatively  weak  mind,  from  age  or  bodily  infirmity,  though 
not  to  such  an  extent  as  to  destroy  testamentary  capacity,  will 
be  enough  to  raise  a  presumption  which  ought  to  be  met  and  over- 
come before  such  a  will  can  be  established.  Particularly  ought 
this  to  be  the  rule  when  the  party  to  be  benefited  stands  in  a  con- 
fidential relation  with  the  testator."  Says  1  Redfield  Wills, 
p.  *5I5:  "Where  the  party  to  be  benefited  by  the  will  has  a 
controlling  agency  in  procuring  its  execution,  it  is  universally 
regarded  as  a  very  suspicious  circumstance,  and  one  requiring  the 
fullest  explanation."  This  text  of  Judge  Redfield  has  been 
adopted  with  approval  as  the  law  by  this  court  in  many  cases. 
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27  Am.  &  Eng.  Encyc.  of  Law,  488,  after  citing  very  many 
cases  on  the  subject  of  undue  influence  in  dealings  between 
parent  and  child,  gives  this  as  the  result :  "  The  courts  generally 
regard  such  dealings  as  rather  to  be  favored  than  condemned,  as 
being  one  means  of  performing  a  parental  duty.  On  the  other 
hand,  the  courts  will  eagerly  seize  upon  any  circumstances  tend- 
ing to  show  imposition,  when  proved,  and  will  give  them  due 
weight.  Such  a  circumstance  would  be  the  great  age  of  the 
parent,  or  his  failing  health.  As  used  in  the  law  of  wills,  '  undue 
influence '  has  been  defined  '  as  that  which  compels  the  testator 
to  do  that  which  is  against  his  will,  from  fear,  the  desire  of  peace, 
or  some  feeling  which  he  is  unable  to  resist.'  *  *  *  The  in- 
fluence necessary  to  destroy  the  free  agency  of  the  testator  and 
substitute  the  will  of  another  depends  upon  the  strength  of  will 
of  the  testator.  Each  case  will  differ  from  every  other  one.  As 
has  been  said,  it  is  a  relative  thing,  always  to  be  taken  in  the  con- 
crete. The  question  in  each  instance  is,  was  the  influence  exerted 
sufficient,  under  the  circumstances,  to  overcome  the  will  of  the 
particular  testator  whose  will  is  before  the  court?  "  Then  when 
there  is  conflicting  evidence,  or  evidence  from  which  conflicting 
inferences  may  be  drawn,  the  advantage  which  a  jury  has  over 
an  appellate  court,  and  the  intelligent  aid  it  may  give  in  ascer- 
taining the  truth,  is  aptly  pointed  out  by  Justice  Mitchell  in  In 
re  Sharpies*?  Estate  (134  Pa.  St.  250,  19  Atl.  630)  :  "  Looking 
at  the  contestant's  evidence  separately,  it  seems  to  make  a  case  for 
a  jury;  and,  if  no  counter  evidence  were  there  adduced,  there 
would  probably  be  no  hesitation  as  to  a  verdict.  So,  on  the  other 
hand,  it  is  equally  clear  that  the  proponent's  evidence  would  not 
only  support,  but,  uncontradicted,  would  command,  a  verdict. 
Does  it,  however,  so  completely  meet,  answer,  and  overthrow 
the  contestant's  case  as  to  leave  but  a  one-sided  issue  ?  We  can- 
not say  so.  Looking  at  the  whole  evidence  as  put  before  us  in 
print,  we  do  not  think  we  can  say  that  the  balance  is  not  doubt- 
ful. So  much  depends  on  the  means  of  knowledge,  the  interest 
or  bias,  the  manner,  the  character,  and  the  personal  weight  each 
witness  carries  as  an  individual  among  his  neighbors  and  in  the 
community,  that  a  jury  is  the  only  appropriate  tribunal  to  de- 
termine which  way  the  balance  inclines.  Having  the  testimony 
present  to  their  eyes  as  well  as  their  ears,  the  truth  may  be  made 
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manifest  beyond  any  substantial  doubt."  Every  word  of  this  is 
pointedly  applicable  to  the  contradictory  evidence  before  us. 
Without  a  sweeping  change  in  the  evidence  on  the  one  side  or  the 
other,  this  case  could  not  escape  the  scrutiny  of  a  jury. 

In  our  discussion  thus  far,  we  have  passed,  in  substance,  on  all 
those  assignments  which  allege  error,  directly  or  indirectly,  in 
submitting  the  evidence  to  the  jury.  They  are  all  overruled. 
Assignments  519  and  568  complain,  at  a  considerable  length,  of 
the  inadequacy  and  misleading  character  of  the  charge  of  the 
court  in  defining  what  constitutes  undue  influence.  In  this  class 
of  cases  it  is  always  difficult  for  a  court  to  adopt  a  succinct  state- 
ment of  the  law,  which  the  jury  can  readily  apply  to  the  evidence 
before  them.  As  the  law  already  quoted  says :  "  Each  case  will 
differ  from  every  other  one.  Undue  influence  is  a  relative  thing, 
always  to  be  taken  in  the  concrete."  The  learned  trial  judge 
enunciated  the  law  in  general  as  found  in  the  books  on  the  sub- 
ject of  undue  influence.  As  was  necessarily  the  case,  much  of  it 
had  no  application  to  the  particular  evidence  before  him,  and 
therefore  would  give  no  light  to  the  jury  in  their  deliberation  upon 
it ;  but,  in  view  of  what  he  said  in  the  conclusion  of  his  charge, 
the  jury  could  not  have  been  confused  or  misled.  The  learned 
judge  said  to  them :  "  I  repeat,  so  that  there  shall  be  no  mistake 
about  it :  As  we  have  said  to  you,  a  son  may  importune  his  mother 
to  make  a  will  in  his  favor;  and  counsel  for  plaintiffs  has  re- 
peated various  forms  of  appeal,  which  you  heard,  that  he  may 
make  to  her,  to  induce  her  to  make  a  will  in  his  favor.  That  is 
true.  He  may  do  so ;  he  has  a  perfect  right  to  do  it ;  and,  if  the 
only  effect  was  to  move  her  affections  or  sense  of  duty  or  judg- 
ment, he  has  a  perfect  right  to  do  it.  But  if  these  importunities 
were  such  as  the  testator  hadn't  the  power  to  resist,  and  yielded 
for  the  sake  of  .peace  and  quiet,  or  escaping  from  serious  distress 
of  mind  —  if  they  were  carried  to  a  degree  by  which  the  free 
play  of  testator's  judgment  or  discretion  or  wishes  were  overcome 
—  it  is  undue  influence.  He  can  coax  her,  but  he  must  not  drive 
her,  either  by  moral  coercion  or  physical  force."  By  this  instruc- 
tion he  could  not  more  emphatically  or  more  concisely  have  turned 
their  attention  from  the  subject  of  undue  influence  in  the  ab- 
stract, and  fixed  it  on  the  concrete,  as  developed  by  the  evidence 
before  them.     He  stated  nothing  that  was  not  the  law  on  some 
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state  of  facts,  and  pointedly  stated  what  it  was  as  applicable  to 
these  facts.  No  jury  of  average  intelligence  could  have  been 
misled,  or  have  failed  to  see  just  what  constituted  undue  influence 
in  this  particular  case. 

Thirty-five  assignments,  in  substance,  complain  for  error  of 
the  admission  in  evidence  of  declarations  of  testatrix.  These  dec- 
larations were  not  offered  to  controvert  the  facts  of  the  execution 
of  the  will,  nor  to  show  that  it  was  the  outcome  of  duress  or 
fraud  not  involving  her  mental  condition.  For  such  purpose 
they  would  have  been  inadmissible,  as  the  authorities  cited  by 
appellant  decide.  They  were  offered  as  tending  to  show  the  men- 
tal weakness  of  testatrix,  and  that  the  will  was  procured  by  the 
undue  influence  of  her  son.  Without  other  evidence,  they  would 
not  have  been  sufficient  of  themselves  to  make  out  contestants' 
case,  but,  taken  in  connection  with  the  other  evidence,  all  the  au- 
thorities hold  they  were  admissible.  (Boyd  v.  Eby,  8  Watts, 
70 ;  Rambler  v.  Tryon,  7  Serg.  &  R.  93,  10  Am.  Dec.  444 ;  Afc- 
Taggart  v.  Thompson,  14  Pa.  St.  153;  N orris  v.  Sheppard,  20 
id.  477 ;  Trost  v.  Dingier,  118  id.  259,  12  Atl.  296,  4  Am.  St.  Rep. 

S93-) 

Next  it  is  alleged  for  error  that  the  declarations  of  John  B. 
Robinson  were  permitted  to  go  to  the  jury,  and  consequently 
affected  other  legatees,  who  had  nothing  to  do  with  the  prepara- 
tion or  execution  of  the  will.  Under  this  head  applicant's  counsel 
group  226  assignments  of  error,  setting  them  out  in  the  old  form 
of  a  multiplication  table.  The  authorities  cited  sustain  their 
point,  but  the  point  is  not  framed  to  fairly  cover  the  ruling  of  the 
court  on  the  admission  of  the  offer.  In  Nussear  v.  Arnold  (13 
Serg.  &  R.  323) ;  Clark  v.  Morrison  (25  Pa.  St.  453),  and  other 
cases,  it  is  held  that  the  interest  of  devisees  under  a  will  are  sev- 
eral, and  not  joint ;  therefore,  that  the  declarations  of  one  against 
his  codevisees  are  not  admissible  to  affect  their  interests.  But  it 
will  be  noticed  in  these  cases  that  the  declarations  consisted  in 
an  opinion  of  the  legatee  as  to  the  testamentary  incapacity  of  the 
testator,  and  for  that  purpose  they  were  offered.  In  the  first 
case  cited  there  was  evidence  that  three  women  had  combined  to 
get  the  testator  drunk  and  procure  from  him  a  will  in  their  favor ; 
that  they  had  declared  to  him  they  were  persons  of  virtue  and 
good  character.      These  declarations  made  in  carrying,  out  the 
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conspiracy  were  admitted,  but  the  declaration  of  one  of  them, 
outside  the  scope  of  the  conspiracy,  that  "  the  testator  was  in- 
capable of  transacting  business,"  was  held  inadmissible.  Chief 
Justice  Tilghman,  in  deciding  the  case,  says:  "We  are  now 
to  establish  a  general  principle  to  govern  all  cases  of  this  kind." 
That  general  principle  was  that  the  conduct  and  declarations  of 
those  procuring  a  will  by  unlawful  means,  tending  to  show  their 
purpose,  are  evidence ;  the  independent  declarations  of  one  as  to 
testamentary  incapacity  are  not.  Here  the  offer  was  not  to  prove 
declarations  of  incapacity.  It  was  to  prove  a  confidential  rela- 
tion between  the  chief  beneficiary  and  testatrix ;  collusion  between 
him  and  her  agents  to  procure  her  to  make  a  will;  ancf  by  the 
course  of  business  between  them,  extending  over  years,  the  sub- 
serviency of  a  weak  mind  to  stronger  ones.  The  only  independ- 
ent declarations  proven  were  those  of  John  B.  Robinson  on  the 
witness  stand  —  that  his  mother  was  not  weak,  but  was  entirely 
capable,  and  had  knowledge  of  her  affairs.  These  statements 
formed  no  part  of  contestants'  offer,  and  were  not  the  subject  of 
the  court's  ruling.  The  court,  after  most  careful  consideration, 
admitted  the  evidence  of  the  business  and  confidential  relations 
of  the  parties  from  long  before,  down  to  the  date  of  the  will; 
strictly  confining  it  to  the  purpose  offered.  In  this  there  was  no 
error.  Says  Justice  Gibson,  in  Patterson  v.  Patterson  (6  Serg. 
&  R.  55)  :  "In  fact,  the  evidence  of  practice  on  the  intellect  of 
a  weak  man  is  usually  compounded  of  ingredients  so  various  in 
their  nature  and  remote  in  their  consequence  and  connection  that 
the  question  of  relevancy  is  often  a  very  difficult  solution.  In 
such  a  case  the  court  should  lean  in  favor  of  admitting  the  evi- 
dence, to  enable  the  jury  to  judge  from  a  consideration  of  all 
the  circumstances."  The  case  before  us  does  not  to  us  seem  even 
difficult  of  solution.  If  the  evidence  admitted  were  to  be  held 
incompetent,  we  can  scarcely  conceive  of  any  case,  short  of  ac- 
tual physical  duress,  where  undue  influence  could  be  proven.  All 
the  assignments  of  error  under  this  caption  are  overruled. 

Assignments  557  and  558  raise  questions  wholly  barren  of  fruit 
to  appellant.  The  court  decided  that  there  was  a  lawful  execu- 
tion of  the  writing  by  testatrix  when  she  made  her  mark.  He 
submitted  to  the  jury  to  find  whether  the  name  "  Letitia  Robin- 
son "  was  her  genuine  signature,  independent  of  the  mark.     As 
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before  noticed,  the  verdict  on  both  questions  was  for  plaintiff. 
Whether  the  circumstances  attending  the  execution  of  the  will 
tended  to  show  a  weak  condition  of  mind,  unduly  influenced  at 
the  time  by  her  confidential  adviser  and  principal  beneficiary,  was 
for  the  jury,  on  the  fifth  interrogatory.  It  was,  in  connection 
with  all  the  other  evidence,  a  circumstance  which  might  show  a 
lack  of  ability  to  resist  a  stronger  will,  but,  disassociated  from 
that  influence,  the  facts  of  testamentary  capacity  and  execution  of 
the  will  remained  undisturbed;  and  this  was  not  only  what,  in 
substance,  the  court  charged,  but  plainly  charged.  Assume  that 
the  court's  instructions  that  the  making  of  the  mark  was  a  due 
execution  of  the  will,  and  the  instructions  submitting  to  them  the 
genuineness  of  her  signature,  were  inconsistent ;  still,  as  the  ver- 
dict on  both  points  was  in  favor  of  the  plaintiff,  he,  not  being 
hurt  thereby,  has  no  ground  of  complaint.  These  assignments 
are  also  overruled. 

We  see  nothing  further  in  the  assignments  which  requires  spe- 
cial notice.  They  are  all  overruled.  Through  an  unbroken  line 
of  decisions  for  a  century,  this  court  has  not  failed,  in  unmistak- 
able terms,  to  express  its  aversion  to  groundless  litigation  of  a 
will  by  disappointed  legatees.  Where,  however,  the  evidence 
was  of  that  character  and  significance  which  plainly  demanded 
that  a  jury  should  answer  whether  the  will  was  that  of  testator 
or  that  of  some  other  person,  we  have  not  hesitated  to  affirm  a 
judgment  against  the  will.     The  latter  is  wlr.t  we  do  in  this  case. 

Judgment  affirmed. 

Mitchell,  J.  (dissenting). —  The  assignments  of  error  in  this 
case  are  so  numerous  that  they  lose  much  of  their  weight.  Many 
of  them  should,  in  my  opinion,  be  sustained,  for  much  irrelevant 
and  wholly  inadmissible  evidence  was  permitted  to  be  thrown 
into  the  case  to  the  prejudice  of  the  appellant.  But  it  is  not  desir- 
able to  discuss  these  matters  in  detail  here.  I  would  reverse  the 
judgment  on  the  broad  ground  that  there  was  no  evidence  on 
which  the  jury  should  have  been  permitted  to  set  aside  the  will. 
The  contest  before  the  jury,  briefly  stated,  embraced  three  points 
—  the  execution  of  the  will,  the  testamentary  capacity  of  the 
testatrix,  and  undue  influence  by  appellant.  As  to  the  first  two 
points,  the  evidence  was  such  that  the  judge  directed  a  verdict 
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for  the  will.  This  left  for  the  jury  only  the  question  of  undue 
influence.  Upon  this  there  was  no  evidence  amounting  to  a  scin- 
tilla that  any  undue  influence,  if  any  ever  existed  at  all,  operated 
at  the  time  of  the  execution  of  the  will.  The  instrument,  in  its 
final  form,  was  prepared  by  counsel  in  Pittsburg,  mailed  directly 
to  the  testatrix,  and  next  appears  in  the.  evidence  when  produced 
by  the  testatrix  from  her  own  custody.  The  brunt  of  the  argu- 
ment against  the  will  amounts  to  no  more  than  that  it  is  unnatural 
and  suspicious.  Whether  a  will  is  unnatural,  in  a  moral  or  ethi- 
cal sense,  which  cuts  off  some  descendants  and  favors  others,  is  a 
question  of  casuistry  with  which  the  law  is  not  concerned.  A  will 
is  unnatural,  in  a  legal  sense,  only  when  it  is  contrary  to  what  the 
testator,  under  the  admitted  circumstances,  and  with  his  known 
sentiments,  would  have  made ;  and  it  is  only  on  that  ground  that 
the  question  is  admissible  at  all,  to  wit,  that  it  tends  to  show  that 
what  testatrix  did  was  not  from  her  own  natural  impulse,  but 
from  coercion.  In  this  case  there  is  no  room  for  any  such  con- 
tention, for  the  testatrix,  in  her  will,  only  continued  what  she  had 
been  doing  for  years,  while  in  the  possession  of  full  mental  and 
physical  vigor  —  putting  the  appellant  on  the-  footing  of  her  pre- 
ferred child  and  favorite  beneficiary.  That  at  times  she  was  dis- 
satisfied with  the  reduction  of  her  income  and  its  lavish  expendi- 
ture, and  expressed  her  intention  to  restrict  her  son's  manage- 
ment, was  not  unnatural,  but  does  not  prove  undue  influence. 
She  was  a  woman,  as  testified,  of  strong  will,  with  counsel  of  her 
own,  not  to  mention  the  intermeddling  advice  of  other  relatives 
and  nominal  friends ;  but  she  never  displayed  any  desire  to  go  be- 
yond a  little  querulous  faultfinding  —  a  not  uncommon  entertain- 
ment of  the  indulgent  parent.  Taking  the  definition  of  "  undue 
influence  "  as  expressed  in  the  opinion  of  the  court,  I  find  noth- 
ing in  the  evidence  which  comes  anywhere  near  the  required 
standard 
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Osmun  vs.  Galbraith. 

[Supreme  Court  of  Michigan,  Nov.  u,  1902;       Mich.     ,  92  N.  W.  ioi.l 

Administrator  —  Appointment  —  Parties  Entitled  —  Trus- 
tee in  Bankruptcy. 

Under  Comp.  Laws  1897,  i  9324,  providing  that  letters  of  administra- 
tion shall  be  granted  first  to  the  widow,  husband,  or  next  of  kin,  or 
the  "grantee  of  the  interest  of  one  or  more  of  them,"  a  trustee  in 
bankruptcy  of  a  daughter  having  an  interest  in  the  unadministered 
estate  of  her  mother  might  be  appointed  administrator. 

Certiorari  to  Circuit  Court,  Oakland  county;  George  W. 
Smith,  Judge. 

Application  by  Franklin  B.  Galbraith,  as  trustee  in  bankruptcy 
of  the  estate  of  Mary  E.  Young,  for  appointment  as  administrator 
of  the  estate  of  Mary  Ann  Osmun.  From  an  order  granting  the 
application,  William  H.  Osmun  appealed  to  the  Circuit  Court, 
and  on  affirmance  brings  certiorari. 

Affirmed. 

Lillis  &  Beardslee,  for  appellant. 

Perry  &  Stockwell,  for  appellee. 

Montgomery,  J. —  On  the  7th  day  of  March,  1901,  Mary  E. 
Young  was  adjudged  a  bankrupt  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan.  Franklin 
B.  Galbraith  was  appointed  trustee  in  bankruptcy.  At  the  time 
of  the  adjudication  Mary  E.  Young  had  an  interest  in  the  unad- 
ministered estate  of  her  mother,  Mary  Ann  Osmun.  The  trustee 
filed  a  petition  in  the  Probate  Court  of  Oakland  county,  setting 
forth  these  facts,  and  asking  to  be  appointed  administrator  of  the 
estate.  The  appointment  was  objected  to  by  William  H.  Osmun, 
Sr.,  who  was  the  husband  of  the  deceased.  The  appointment  was 
made,  notwithstanding  the  objection,  and  an  appeal  taken  from 
the  order  making  the  appointment  to  the  Circuit  Court  for  the 
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county  of  Oakland,  in  which  court  the  order  was  affirmed.  The 
case  is  brought  before  us  for  review  on  certiorari. 

The  statute  (3  Comp.  Laws  1897,  §  9324)  provides  that  the 
parties  in  interest  shall  be  entitled  to  administration  in  the  follow- 
ing order:  "First.  The  widow,  husband  or  next  of  kin,  or  a 
grantee  of  the  interest  of  one  or  more  of  them,  or  such  of  them 
as  the  judge  of  probate  may  think  proper,  or  such  person  or  per- 
sons as  the  widow,  husband,  next  of  kin  or  grantee  may  request 
to  have  appointed,  if  suitable  and  competent  to  discharge  the 
trust ;  second,  if  the  widow,  husband,  next  of  kin  or  grantee,  or 
the  person  selected  by  them  shall  be  unsuitable  or  incompetent,  or 
if  the  widow,  husband,  next  of  kin  or  grantee  shall  neglect  for 
thirty  days  after  the  death  of  the  intestate  to  apply  for  administra- 
tion, or  to  request  that  administration  be  granted  to  some  other 
person,  the  same  may  be  granted  to  one  or  more  of  the  principal 
creditors,  if  any  such  are  competent  and  willing  to  take  it ;  third, 
if  there  be  no  such  creditor  competent  and  willing  to  take  adminis- 
tration, the  same  may  be  committed  to  such  other  person  or  per- 
sons as  the  judge  of  probate  may  think  proper."  More  than  thirty 
days  had  elapsed  after  the  death  before  the  petition  was  filed,  and 
it  is  doubtful  whether  the  husband  is  in  a  position  to  complain 
of  the  appointment  of  any  suitable  person.  (See  Wilkinson  v. 
Conaty,  65  Mich.  620,  32  N.  W.  841.)  But  we  think  the  case 
may  well  be  determined  upon  the  point  made  by  the  plaintiff  in 
error.  It  is  contended  that  the  petitioner,  Galbraith,  is  not  the 
grantee  of  the  next  of  kin,  within  the  meaning  of  this  statute. 
We  fail  to  perceive  why  not.  Certainly  the  interest  which  Mary 
E.  Young  had  in  her  mother's  estate  passed  by  the  assignment 
in  bankruptcy  to  the  trustee.  He  became  a  grantee  of  that  inter- 
est, and,  we  think,  is  within  the  word,  as  well  as  the  spirit,  of  the 
statute.  This  being  so,  we  do  not  feel  that  we  would  be  justified 
in  interfering  with  the  discretion  exercised  by  the  circuit  judge. 

The  order  will  be  affirmed. 

Long,  J.,  did  not  sit.     The  other  justices  concurred. 
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Jackson  Square  Loan  &  Savings  Assn.  of  Baltimore  City 
vs.  Bartlett  et  at. 

[Court  of  Appeals  of  Maryland,  Nov.  21,  190a;  95  Md.  661,  53  Atl.  426.] 
Wills  —  Spendthrift  Trust  —  Intent  of  Testator. 

1.  It  is  not  against  the  policy  of  the  law  to  give  by  will  to  a  beneficiary  an 

equitable  right  to  the  income  of  trust  property  for  his  life,  without 
the  power  of  anticipation  on  his  part,  and  to  the  entire  exclusion  of 
his  alienee  or  creditor. 

2.  Testatrix's  will  provided  that  the  income  of  a  certain  fund  should  be 

paid  to  her  son  as  it  accrued,  but  not  by  way  of  anticipation,  and 
that  the  son  should  have  no  power  to  charge,  incumber,  or  antici- 
pate the  income.  The  income  of  another  fund  was  given  a  son-in- 
law,  but  there  were  no  restrictions  as  to  anticipation,  etc.  Held, 
that  it  was  the  intent  of  testatrix  that  the  equitable  interest  of  the 
son  should  not  be  liable  for  his  debts. 

Appeal  from  Circuit  Court  of  Baltimore  city ;  Henry  Stock- 
bridge,  Judge. 

Suit  by  the  Jackson  Square  Loan  &  Savings  Association  of 
Baltimore  City  against  Alice  R.  Bartlett,  as  trustee  under  the 
will  of  Vashti  Bartlett,  and  another.  From  a  decree  for  defend- 
ants, complainant  appeals. 

Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Schmucker,  Page,  Pearce,  and  Jones,  JJ. 

Charles  B.  Backman  and  Laurie  H.  Riggs,  for  appellant. 

Frank  Gosnell,  for  appellees. 

Schmucker,  J. —  This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Baltimore  city,  passed  in  a  case  stated,  construing 
the  will  of  the  late  Vashti  Bartlett.  The  only  question  presented 
by  the  record  is  whether  the  equitable  interest  of  the  testatrix's 
son,  George  W.  B.  Bartlett,  in  the  trust  estate  created  by  her  will 
is  liable  to  attachment  under  a  judgment  against  him  held  by  the 
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appellant.  The  testatrix,  by  her  will,  after  making  several  minor 
bequests,  gave  the  residue  of  her  estate  to  John  H.  Heald  (now 
deceased)  in  trust,  as  to  one-half,  for  the  benefit  of  her  son-in- 
law,  Charles  W.  C.  McCoy,  for  life,  with  remainder  to  his  chil- 
dren, and,  as  to  the  other  one-half,  for  her  son,  George  W.  B. 
Bartlett,  in  the  manner  hereinafter  set  forth,  for  his  life,  with  re- 
mainder to  his  children.  The  income  of  the  share  to  be  held  in 
trust  for  the  son-in-law  was  directed  to  be  paid  to  him  as  it  ac- 
crued during  his  life,  without  any  restriction,  but  the  income  of 
the  son's  share  was  limited  by  the  terms  of  the  following  clause 
of  the  will :  "  Secondly.  As  to  the  other  moiety  or  equal  half 
part  of  all  my  said  residuary  estate,  I  devise  and  bequeath  the 
same  to  the  said  John  H.  Heald,  and  his  heirs  or  successors  in  the 
trust,  upon  trust  and  special  confidence  that  my  said  trustee,  dur- 
ing the  lifetime  of  my  said  son,  George  W.  B.  Bartlett,  do  pay 
the  income  thereof  as  it  shall  accrue,  and  not  by  way  of  anticipa- 
tion, to  him,  my  said  son,  for  the  support  of  himself  and  his  fam- 
ily, the  receipt  of  my  said  son  to  be  a  sufficient  acquittance  to 
my  said  trustee  therefor;  but  my  will  is  that  my  said  son  shall 
have  no  power  to  charge,  incumber,  or  anticipate  the  said  income." 
It  appears  from  the  record  that  George  had,  at  the  death  of  the 
testatrix,  a  wife  and  four  children,  all  of  whom  are  still  living. 
By  an  earlier  clause  of  the  will,  the  testatrix  forgave  her  son 
George  a  number  of  debts,  "  with  all  interest  and  arrears  of  in- 
terest thereon,"  and  it  is  admitted  in  the  record  that  she  had,  prior 
to  her  death,  paid  his  debts  and  obligations  to  the  extent  of  a  large 
sum  of  money.  The  corpus  of  the  estate  held  in  trust  under  the 
will  for  the  son  does  not  exceed  $5,000  in  value,  and  it  consists 
of  securities  in  the  hands  of  the  appellee,  Alice  R.  Bartlett,  who 
has  succeeded  to  the  office  of  trustee  under  the  will.  The  appel- 
lant, having  recovered  its  judgment  against  the  son,  George,  sued 
out  an  attachment  thereon,  and  caused  it  to  be  laid  in  the  hands 
of  Alice  R.  Bartlett,  trustee,  with  the  intention  of  binding  the 
equitable  life  estate  of  the  defendant  in  the  trust  estate.  There 
was  no  income  in  the  hands  of  the  trustee  at  the  time  of  the  laying 
of  the  attachment,  but  before  the  institution  of  the  present  case 
she  had  collected  $285  of  income,  which  will  suffice  to  pay  the  ap- 
pellant's judgment,  if  it  be  liable  therefor. 
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There  is  no  doubt  of  the  right  of  a  testator,  as  the  absolute 
owner  of  his  property,  to  prescribe,  according  to  his  own  judg- 
ment and  preferences,  the  terms  upon  which  his  bounty  shall  be 
enjoyed  by  those  on  whom  he  sees  fit  to  bestow  it,  so  long  as  those 
terms  do  not  violate  the  policy  of  the  law.  It  has  been  held  by 
this  court  in  several  recent  cases,  after  an  exhaustive  review  of 
the  authorities  upon  the  subject,  that  it  is  not  against  the  policy 
of  the  law  to  give  by  will  to  a  beneficiary  an  equitable  right  to  the 
income  of  trust  property  for  his  life,  without  the  power  of  antici- 
pation on  his  part,  and  to  the  entire  exclusion  of  his  alienee  or 
creditor.  The  question  in  such  cases  is  not  one  of  the  power, 
but  of  the  intention  of  the  testator  to  prohibit  the  anticipation,  or 
exclude  the  creditor  or  alienee ;  and,  if  the  court  is  satisfied  of  the 
intention  of  the  testator  in  that  respect,  it  is  bound  to  respect  his 
purpose  and  enforce  it.  (Smith  v.  Towers,  69  Md.  88-90,  14 
Atl.  497,  15  id.  92,  9  Am.  St.  Rep.  398;  Reid  v.  Trust  Co.,  86  Md. 
467,  38  Atl.  899 ;  Brown  v.  Macgill,  87  Md.  163,  164,  39  Atl.  613.) 
We  think  that  the  provisions  of  the  will  in  the  present  case  mani- 
fest an  intention  on  the  part  of  the  testatrix  that  the  income  of  the 
portion  of  her  estate  now  under  consideration  should  be  applied 
as  it  accrued  to  the  support  of  her  son,  George,  and  his  family, 
without  the  power  on  his  part  to  anticipate  it,  or  to  charge  it, 
directly  or  indirectly,  with  liability  for  his  debts  or  obligations. 
So  long  as  he  lived  she  was  willing  that  he  should  be  the  channel 
through  which  her  bounty  should  be  applied  to  its  ultimate  ob- 
jects, and  so  she  directed  the  payment  of  the  income  to  him  for 
that  purpose ;  but,  in  order  that  it  might  be,  from  time  to  time, 
available  for  their  continued  support,  he  was  deprived  of  all  power 
to  charge,  incumber,  or  anticipate  it.  After  his  death  the  trustee 
was  empowered  to  apply  to  the  maintenance  of  George's  children, 
during  their  minority,  the  income  of  the  respective  shares  of  the 
trust  estate  which  would  pass  to  them  absolutely  on  their  arrival 
at  lawful  age.  While  the  testatrix  desired  her  son,  as  the  head 
of  his  family,  to  make  the  application  to  them  of  her  bounty  so 
long  as  he  lived,  she  knew  from  personal  experience  that  he  was 
prone  to  run  in  debt,  and  she  sought  by  the  terms  of  her  will  to 
protect  her  bounty  from  the  vicissitudes  to  which  she  feared  his 
weakness  might  expose  it.  This  intention  of  the  testatrix  is  made 
more  distinctly  apparent  from  the  fact  that,  while  she  found  it 
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expedient  to  hedge  in  with  restrictions  the  income  to  arise  from 
the  portion  of  her  estate  devoted  to  the  benefit  of  her  son  and  his 
family,  there  is  a  total  absence  in  her  will  of  any  such  precautions 
in  reference  to  the  income  of  the  share  of  the  estate  given  in  trust 
for  the  son-in-law  for  life,  with  remainder  to  his  children. 
Neither  the  face  of  the  will,  nor  the  admissions  in  the  record,  con- 
tain any  intimations  that  the  son-in-law  was  afflicted  with  spend- 
thrift tendencies,  and  the  testatrix  doubtless  felt  that  it  would  be 
prudent  to  give  him  a  degree  of  control  over  his  property  which 
it  would  be  injudicious  to  accord  to  her  own  son.  The  will,  it  is 
true,  does  not  in  express  terms  say  that  the  son's  share  of  the 
income  shall  not  be  liable  to  seizure  or  condemnation  under  exe- 
cution or  attachment  for  his  debts,  but  it  says  so  in  effect,  in  the 
broad  provision  that  the  son  shall  have  no  power  to  charge  or 
incumber  it.  This  limitation  upon  his  powers  over  the  income 
was  obviously  inserted  in  the  will  in  furtherance  of  the  express 
purpose  of  the  testatrix  that  it  should  be  applied  to  "  the  support 
of  himself  and  his  family."  She  could  therefore  not  possibly 
have  intended  that  his  creditors  should  be  able  to  seize  it,  and 
thus  deprive  the  objects  of  her  bounty  of  the  very  aid  and  protec- 
tion which  she  intended  to  confer  upon  them.  {Winthrop  Co. 
v.  Clinton  [Pa.],  46  Atl.  437,  438,  79  Am.  St.  Rep.  729.) 

The  decree  appealed  from  will  be  affirmed,  with  costs. 

Decree  affirmed,  with  costs. 


McCrea  vs.  Yule  et  al. 

[Supreme  Court  of  New  Jersey,  Nov.  10,  1902;  68  N.  J.  L.  465,  53  Atl. 

210.] 

Will  —  Construction  —  Vested    Rights  —  Assignment    of 
Income  —  Pledge  —  Rights  of  Parties. 

1.  A  bequest  of  personal  property  to  executors  in  trust  to  pay  the  income 
thereof  to  L.  during  his  life  gives  to  L.  a  vested  right  in  such  income, 
and  he  may  assign  the  same  to  M.,  who  may  maintain  an  action 
therefor  against  the  executors  at  the  period  or  periods  fixed  by  the 
will  for  the  payments  to  L.,  if  at  such  times  there  be  funds  in  the 
executor's  hands  due  to  L. 
Vol.  VIII  — 17 
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2.  A  pledgee  of  personal  property,  assigned  as  collateral  security,  has  the 
right  to  collect  the  interest,  dividends,  and  income  accruing  on  the 
collateral  assigned,  accounting  to  the  pledgor  upon  the  redemption 
of  the  pledge.  In  making  such  collections,  the  pledgee  is  a  trustee 
of  the  pledgor  for  the  proper  application  of  the  funds  collected,  or  to 
refund  the  same  to  the  pledgor  if  the  debt  be  otherwise  paid. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Passaic  county. 

Action  by  Nellie  McCrea  against  John  Yule,  Sr.,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Argued  June  term,  1902,  before  the  Chief  Justice,  and  Van 
Syckel,  Fort,  and  Garretson,  JJ. 

Eugene  Emley,  for  plaintiffs  in  error. 

/.  W.  De  Yoe  and  Gustav  A.  Hunziker,  for  defendant  in  error. 

Fort,  J. —  David  L.  Lederer  died  testate  in  1897.  The  plain- 
tiffs in  error  are  the  executors  and  trustees  under  his  will.  By 
his  will,  he  gave,  devised,  and  bequeathed  his  entire  estate  to  the 
executors,  or  the  survivor,  in  trust  "  to  invest  and  reinvest  my 
personal  estate  and  the  proceeds  derived  from  the  sale  of  my 
real  estate  upon  good  security."  From  the  net  income,  certain 
charges  and  annuities  were  to  be  paid,  and  then  the  executors 
were  directed  "  to  pay  all  the  rest  and  residue  of  the  net  income 
*  *  *  in  semi-annual  payments  unto  my  three  children,  Arthur 
Lederer,  Samuel  L.  Lederer,  and  Amelia  Bauer,  for  and  during 
their  respective  lives."  On  the  20th  day  of  December,  1900,  Sam- 
uel L.  Lederer  assigned  to  the  defendant  in  error,  by  a  formal 
transfer  in  writing,  all  the  "  right,  title,  estate,  claim,  and  interest 
which  I  now  have  or  may  hereafter  have  of,  in,  and  to  the  estate 
of  my  deceased  father,  David  L.  Lederer,  *  *  *  to  have  and 
to  hold  the  same  unto  the  said  Nellie  McCrea,  my  true  and  lawful 
attorney,  *  *  *  to  ask,  demand,  sue  for,  receive,  attach,  or 
levy  all  such  sums  of  money  *  *  *  which  now  are  or  may 
hereafter  become  due,  owing,  payable,  or  belonging  to  me,  or  for 
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or  on  account  of  my  said  interest  in  said  estate ;  *  *  *  grant- 
ing to  the  said  Nellie  McCrea  *  *  *  the  fullest  power  and 
authority  to  do  and  perform  all  and  every  act  *  *  *  I  might 
or  could  do  if  personally  present."  This  assignment  was  ac- 
knowledged and  duly  recorded  in  the  Passaic  county  clerk's  office 
on  the  day  of  its  date,  and  notice  thereof  in  writing  was  given  to 
the  executors  and  trustees  personally  on  that  day.  On  May  I, 
1901,  there  was  admittedly  in  the  hands  of  the  executors  and 
trustees  the  sum  of  $770,  collected  by  them,  and  due  to  the  said 
Samuel  L.  Lederer,  or  his  assignee,  the  defendant  in  error.  The 
consideration  of  the  assignment  aforesaid  was  a  loan  of  $9,000 
made  by  the  defendant  in  error  upon  the  promissory  note  of 
Samuel  L.  Lederer,  as  collateral  security  for  which  loan  the  as- 
signment of  his  interest  in  the  estate  was  made.  The  case  was 
tried  before  the  Circuit  Court  without  a  jury,  and  the  error  as- 
signed here  is  the  refusal  of  the  circuit  judge  to  nonsuit  the 
plaintiff.  The  grounds  upon  which  the  application  for  the  non- 
suit was  rested  were  two :  First,  that  the  interest  of  the  said  Sam- 
uel L.  Lederer  in  and  to  his  father's  estate  under  and  by  virtue  of 
the  last  will  and  testament  of  the  latter  was  not  capable  of  legal 
alienation  or  assignment;  and,  second,  that  the  said  assignment, 
having  been  given  merely  as  collateral  security  for  the  payment 
of  an  indebtedness  of  $9,000  then  claimed  by  the  said  plaintiff  to 
be  due  her  in  three  years  from  December  20,  1900,  together  with 
interest  thereon,  payable  semi-annually,  would  not  support  an 
action  at  law  until  the  principal  or  interest  became  due,  and  that 
then  the  plaintiff's  recovery  would  be  limited  to  the  amount  so 
due. 

We  think  that  the  learned  circuit  judge  was  right  in  refusing 
the  nonsuit.  An  interest  of  the  character  held. by  Samuel  L. 
Lederer  in  his  father's  estate  is  assignable.  (Perrine  v.  Newell, 
49  N.  J.  Eq.  57,  23  Atl.  492;  Minot  v.  Tappan,  122  Mass.  535.) 
The  interest  of  Samuel  L.  Lederer  in  his  father's  estate  under 
the  will  was  a  vested  one.  It  was  not  contingent  upon  the  hap- 
pening of  any  event.  (Poor  v.  Considine,  6  Wall.  458,  18  L.  ed. 
869 ;  Hunt  v.  Moore,  14  East,  601 ;  Goodtitle  v.  Whitby,  1  Burr. 
228;  Daniels  v.  Eldredge,  125  Mass.  356,  359.)  The  right  to  the 
net  income  which  had  accrued  and  which  was  sued  for  in  this 
case  was  clearly  vested  in  him.      (Herbert's  Exrs.  v.  Post,  26 
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N.  J.  Eq.  278;  Post  v.  Herbert's  Exrs.,  27  id.  540;  Blanchard  vl 
Blanc  hard,  1  Allen,  223.) 

Nor  is  there  substance  in  the  second  ground  for  nonsuit.  A 
pledgee  of  personal  property  assigned  as  collateral  security  has 
the  right  to  collect  the  interest,  dividends,  and  income  accruing 
on  the  collateral  assigned,  accounting  to  the  pledgor  upon  the  re- 
demption of  the  pledge.  In  making  such  collections,  the  pledgee 
is  a  trustee  of  the  pledgor  to  see  to  the  proper  application  of  the 
funds  collected,  or  to  refund  the  same  to  the  pledgor  if  the  debt 
be  otherwise  paid.  (Farrell  v.  Bank,  90  N.  Y.  483;  Garlick  v. 
James,  12  Johns.  146,  7  Am.  Dec.  294;  Strong  v.  Association,  45 
N.  Y.  720;  Donnell  v.  Wyckoff,  49  N.  J.  L.  48,  7  Atl.  672; 
Ware  v.  Russell,  29  Am.  Rep.  710;  Story  Bailments  [6th  ed.], 
§  303;  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  p.  894.) 

There  is  no  error,  and  the  judgment  is  affirmed. 


Evans  vs.  Weatherhead  et  al. 
[Supreme  Court  of  Rhode  Island,  Nov.  24,  1902;       R.  I.      ,  S3  Atl.  866.1 

Wills  —  Construction  —  Trusts  —  Rule  in  Shelley's  Case 
—  Application  to  Personalty. 

Where  a  will  gave  to  testator's  widow  an  equitable  interest  in  a  trust 
estate,  which,  if  it  had  been  realty,  would,  under  the  rule  in  SheUetfs 
Case,  have  been  a  fee,  she  is  entitled  to  the  fund,  without  any  con- 
veyance, on  termination  of  the  trust,  the  rule  in  Shelley's  Case  being 
applicable  to  personalty  by  way  of  analogy,  if  no  contrary  intent 
appears. 

Bill  for  construction  of  a  will  by  Martha  P.  Evans  against 
George  Weatherhead  and  others. 
Heard  on  bill  and  answers. 

Argued  before  Stiness,  C  J.,  and  Tillinghast  and  Rogers, 
JJ- 

C.  L.  Kneeland,  for  complainant. 

James  Tillinghast  and  Lellan  J.  Tuck,  for  respondents. 
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Per  Curiam. —  The  court  is  of  opinion  that  the  will  of  Edwin 
Evans  gave  to  his  widow  an  equitable  interest  in  the  trust  estate, 
which,  if  it  had  been  realty,  would,  under  the  rule  in  Shelley's 
Case,  have  been  an  estate  in  fee.  The  rule  is  applied  by  analogy 
to  personalty,  unless  a  contrary  intent  appears.  {Taylor  v.  Liwrf- 
say,  14  R.  I.  518.)  Bucklin  v.  Creighton  (18  R.  I.  326,  27  Atl. 
221)  is  not  in  conflict  with  Taylor  v.  Lindsay.  It  simply  held 
that  the  gift  there  in  question  was  not  vested  in  the  beneficiary, 
who  had  the  income  for  life,  because  the  will  required  a  convey- 
ance of  the  interest  upon  her  death,  thus  evincing  an  intent  that 
the  remainder  was  to  be  held  as  a  separate  estate,  and  not  to  vest 
it  in  the  heirs  of  the  beneficiary.  The  complainant  is  therefore 
entitled  to  the  fund  in  the  hands  of  the  respondents,  no  convey- 
ance being  necessary,  and  upon  payment  to  her  the  trust  may  be 
terminated,  and  the  respondents  discharged  as  trustees. 


Byrne  vs.  Condon. 

[Supreme  Court  of  New  Jersey,  Nov.  10,  1902;  68  N.  J.  L.  439,  53  Atl. 

385.I 

Debts  of  Decedent — Liability  of  Devisee, 

When  lands  devised  are  subject  to  a  mortgage  given  by  testator,  and  the 
mortgage,  after  his  death,  is  foreclosed,  and  the  premises  sold  to 
devisee  for  a  sum  not  exceeding  the  mortgage  debt,  he  holds  his 
title  under  the  judicial  sale,  and  not  as  devisee,  and  is  not  liable  for 
the  debt  of  the  testator. 
(Syllabus  by  the  court.) 

Action  by  Henry  Byrne  against  Mary  Condon.     Motion  for 
judgment  on  postea. 

Judgment  for  defendant. 

Argued  June  term,  1902,  before  the  Chief  Justice,  and  Van 
Syckel,  Fort,  and  Garretson,  JJ. 

John  /.  Mulvaney,  for  plaintiff. 

Corbtn  &  Corbin,  for  defendant 


203  PROBATE  REPORTS  ANNOTATED. 

Van  Syckel,  J. —  This  is  an  action  against  heir  and  devisee 
under  our  statute  for  debt  of  ancestor.  The  motion  is  for  judg- 
ment on  the  postea,  which  shows  that  the  lands  were  mortgaged 
by  ancestor,  and  on  the  foreclosure  of  the  mortgage  were  sold 
to  defendant.  It  must  be  presumed  that  the  amount  realized 
on  the  foreclosure  sale  is  the  full  value  of  the  land.  There  is  no 
proof  to  the  contrary.  The  sum  produced  by  such  sale  has  been 
devoted  to  the  payment  of  testator's  debts.  The  defendant  de- 
rives her  title  under  the  judicial  sale,  and  now  holds  under  that 
title,  and  not  as  devisee.  Under  the  facts  returned  in  the  postea, 
the  defendant  is  entitled  to  judgment.  The  postea  recites  that 
upon  the  trial  of  the  issues  the  jury  found  that  the  defendant 
did  not  have  any  lands  by  devise  from  the  testator  at  the  com- 
mencement of  this  suit,  nor  at  any  time  since,  and  that  all  the 
lands  devised  were  subject  to  mortgages  and  other  liens,  and  that 
said  lands  were  sold  on  foreclosure  prior  to  the  commencement 
of  this  suit  for  the  amount  of  the  mortgages,  and  no  more. 

There  must  be  judgment  on  the  postea  for  the  defendant. 


Davenport  vs.  Johnson  et  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Franklin,  Nov.  25,  1902;  182 
Mass.  269,  65  N.  E.  392.] 

Wills  —  Execution  —  Undue   Influence  —  Evidence  —  Re- 
quest to  Charge. 

x.  Where,  in  a  will  contest,  the  residuary  legatee  was  charged  with  fraud 
and  undue  influence,  and  it  was  shown  that  such  legatee  was  the 
principal  residuary  legatee  under  the  will  of  testatrix's  husband,  and 
that  testatrix  did  not  waive  the  provisions  of  her  husband's  will, 
and  that  she  had  brothers  and  sisters  and  other  kin,  who  were  all  of 
limited  means,  zni  with  whom  she  was  on  friendly  relations,  who 
were  excluded,  evidence  as  to  the  amount  of  her  husband's  estate 
and  the  amount  which  the  residuary  legatee  would  receive  under  the 
husband's  will  was  admissible. 

2.  Where,  in  a  will  contest,  it  was  contended  that  witness  had  exercised 
undue  influence  over  testatrix,  evidence  that  after  the  execution  of 
the  will  and  codicil  witness  kept  testatrix's  relatives  from  seeing  her, 
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and  gave  directions  to  the  persons  of  her  household  not  to  let  one 
of  her  relatives  see  her,  was  admissible. 
3.  When  requested  instructions  correctly  state  the  law  applicable  to  the 
case,  the  justice  may  give  them  as  requested,  or  he  may  give  them 
in  his  own  language. 

Exceptions  from  Supreme  Judicial  Court,  Franklin  county; 
Marcus  P.  Knowlton,  Judge. 

Application  for  the  probate  of  the  will  and  codicil  of  Alma  J. 
Davenport.  From  an  order  allowing  the  will  and  codicil,  Arthur 
D.  Johnson  and  others  appeal,  and  from  a  verdict  finding  that  the 
will  and  codicil  had  been  induced  by  fraud  and  undue  influence, 
William  W.  Davenport,  executor,  brings  exceptions. 

Exceptions  overruled. 

Frederick  L.  Greene  and  Wm.  A,  Davenport,  for  appellants. 
Waterman  &  Martin  and  Samuel  D.  Conant,  for  executor. 

Morton,  J. —  This  is  an  appeal  from  the  allowance  of  the  will 
and  codicil  of  one  Alma  J.  Davenport.  The  case  was  submitted 
to  a  jury  on  the  usual  issues,  and  the  jury  found  against  the  will 
and  codicil  on  the  issue  of  fraud  and  undue  influence,  and  for  the 
will  and  codicil  on  the  issues  relating  to  soundness  of  mind  and 
to  the  understanding  and  purpose  with  which  the  instruments 
were  executed  by  the  testatrix.  The  case  is  here  on  exceptions 
by  the  executor  to  the  admission  of  certain  evidence  and  to  certain 
rulings  and  instructions. 

The  first  exception  relates  to  the  admission  of  evidence  of  the 
amount  of  the  estate  of  the  husband  of  the  testatrix.  There  were 
also  other  exceptions  of  the  same  general  nature.  These  excep- 
tions may  be  considered  together.  We  think  that  the  evidence  was 
rightly  admitted.  One  William  W.  Davenport,  one  of  the  persons 
charged  with  exercising  fraud  and  undue  influence,  was  the  prin- 
cipal residuary  legatee  under  the  husband's  will.  He  was  also 
sole  residuary  legatee  under  the  will  and  codicil  of  the  testatrix, 
and  as  such  would  receive  a  large  sum  if  they  were  upheld.  The 
widow  did  not  waive  the  provisions  of  her  husband's  will,  and 
there  was  testimony  tending  to  show  that  when  she  executed  the 
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will  and  codicil  she  had  a  brother  and  nephews  and  nieces  and 
grandnephews  and  grandnieces  living,  and  that  they  were  all  of 
limited  means,  and  that,  for  aught  that  appeared,  she  was  on 
friendly  relations  with  all  of  them.  In  passing  on  the  questions 
of  the  soundness  of  mind  of  the  testatrix,  and  whether  undue  in- 
fluence had  been  exercised  over  her,  the  jury  had  a  right  to  con- 
sider whether  the  will  was,  under  all  the  circumstances,  a  reason- 
able will,  and  one  such  as  a  person  of  sound  mind  and  free  from 
undue  influence  would  have  made.  The  fact  that  the  will  and 
codicil  were  or  might  be  found  to  be  unreasonable  in  the  opinion 
of  the  jury  would  not  of  itself  justify  them  in  finding  that  it  was 
the  product  of  an  unsound  mind  or  of  undue  influence.  But,  as 
bearing  upon  the  question  whether  the  will  was  a  reasonable  will, 
and  such  as  a  person  of  sound  mind  and  free  from  undue  influence 
would  have  made,  evidence  not  only  of  the  amount  of  her  own 
estate  was  competent,  but  also  evidence  of  the  amount  of  her 
husband's  estate,  and  of  the  amount  to  which  William  W.  Daven- 
port was  or  would  be  entitled  under  the  husband's  will.  If  he  was 
entitled  to  receive  under  the  husband's  will  a  large  amount,  we 
cannot  say  that  the  jury  were  not  justified  in  finding,  if  they  did 
so  find,  that  the  more  reasonable  explanation  of  the  large  bequest 
to  him  in  the  will  and  codicil  of  the  testatrix  was  not  that  it  was 
procured  by  undue  influence  on  his  part  over  her.  There  was 
testimony  from  which  the  jury  could  have  found  that  both  he 
and  the  testatrix  knew  of  the  contents  of  the  husband's  will  before 
his  death,  and  at  the  time  of  the  execution  of  the  will  and  codicil, 
and  of  the  approximate  amount  of  the  estate.  Further,  as  tend- 
ing to  show  his  relations  with  and  influence  over  the  testatrix,  it 
was  competent,  we  think,  for  the  appellants  to  show,  if  they  could, 
that  he  had  induced  her  not  to  waive  the  provisions  of  her  hus- 
band's will,  and  that  the  amount  of  her  husband's  estate  and  the 
share  to  which  he  would  be  entitled  were  admissible  for  that 
purpose. 

William  W.  Davenport  was  called  as  a  witness  by  the  appel- 
lants, and  they  offered  to  show  by  him  that  he  had  prevented  the 
relatives  of  the  testatrix  from  calling  upon  her  at  various  times 
between  the  date  of  the  codicil  and  her  death,  and  the  next  excep- 
tions relate  to  the  admission  of  the  question,  "At  any  time  after 
the  execution  of  the  codicil  to  the  will,  did  you  keep  her  relatives 
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from  seeing  her  ?  "  to  which  he  answered,  "  Yes,  sir ;"  and  to  the 
admission  of  the  question,  "And  did  you  give  directions  to  persons 
of  your  household  not  to  let  some  of  her  relatives  see  her?"  to 
which  he  answered,  "  One,  and  one  only ;  one  relative ;  not  to  let 
one  relative  in  in  her  feeble  condition."  It  does  not  appear  when 
the  events  referred  to  on  the  questions  and  answers  took  place. 
For  aught  that  appears,  they  might  have  happened  at  or  about 
the  time  when  the  codicil  was  executed,  in  which  case  the  evidence 
was  clearly  admissible.  Moreover,  testimony  of  the  kind  referred 
to  in  the  offer  was  admitted  in  Shatter  v.  Butnstead  (99  Mass. 
112,  129,  130). 

The  last  exception  was  to  certain  instructions  requested  by 
the  appellants  and  given  by  the  presiding  justice.  We  think  that 
the  instructions  followed  the  law  as  laid  down  in  Woodbury  v. 
Woodbury  (141  Mass.  329,  5  N.  E.  275,  55  Am.  Rep.  479),  and 
Ogden  v.  Greerdeaf  (143  Mass.  349,  9  N.  E.  745 \;  the  latter 
case  being  referred  to  with  approval  in  Sumner  v.  Crane  (155 
Mass.  483,  484,  29  N.  E.  1 151,  15  L.  R.  A.  447),  and  Jones  v. 
Simpson  (171  Mass.  474,  476,  50  N.  E.  940).  The  jury  were 
expressly  told  that  whether  the  instruction  was  applicable  to  the 
case  before  them  depended  on  whether  they  found  "  the  facts  in 
evidence  *  *  *  to  embrace  and  cover  the  assumptions  of  fact 
contained  in  this  case."  When  the  instructions  requested  state 
the  law  applicable  to  the  case  correctly,  it  is  at  the  option  of  the 
presiding  justice  whether  he  will  give  them  in  the  exact  language 
requested,  or  whether  he  will  give  them  in  his  own  language. 
There  is  no  valid  objection  to  either  course.  (Bacon  v.  Bacon 
[Mass.],  62  N.  E.  990;  Richardson  v.  Bly  [Mass.],  63  N.  E.  3.) 

Exceptions  overruled. 


Slade  et  al.  vs.  Talbot. 

[Supreme  Judicial  Court  of  Massachusetts,  Bristol,  Nov.  24,  1902;  182 
Mass.  257,  65  N.  K  374] 

Will  —  Bequest  of  Stock  Not  Owned. 

Under  a  will  giving  to  various  persons  shares  of  stock  in  a  corporation  — 
thirty-six  shares  in  all  —  while  testator  owned  at  the  date  of  the 
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will  only  thirty-one  shares,  and  at  his  death  twenty-five  shares,  the 
residuary  gift  being,  "all  the  rest,  residue,  and  remainder  of  my 
estate,"  the  legacies  of  stock  are  general  legacies,  so  that  the  executor 
will  make  up  the  deficit  by  purchase. 

Case  reserved  from  Supreme  Judicial  Court,  Bristol  county; 
John  Lathrop,  Judge. 

Suit  by  Slade  and  others  against  Talbot    Case  reserved. 
Decree  directed. 

Phillips  &  Fuller,  for  petitioners. 
Frederick  S.  Hall,  for  G.  H.  Talbot.   ' 

Loring,  J. —  This  is  a  case  where  a  testator,  having  at  the  time 
he  made  his  will  thirty-one  shares,  and  at  the  time  of  his  death 
twenty-five  shares,  in  the  capital  stock  of  a  mill,  made  bequests 
of  thirty-six  shares  of  that  stock.  The  residuary  legatee  con- 
tends that  the  legacies  were  specific,  and  that  the  residue  should 
not  be  diminished  by  the  executor  buying  the  eleven  shares  neces- 
sary to  make  up  the  number  of  shares  given  by  the  testator.  The 
thirty-six  shares  were  made  up  of  legacies  to  ten  different  per- 
sons. The  first  legacy  was  in  the  following  terms :  "  To  James 
Talbot,  of  Dighton,  five  shares  of  the  Laurel  Lake  Mills  of  Fall 
River ;"  and  the  other  nine  legacies  were  given  in  similar  words. 
The  gift  of  the  residue  was,  "All  the  rest,  residue,  and  remainder 
of  my  estate,  real,  personal  and  mixed,"  etc.  It  was  held  in  John- 
son  v.  Goss  (128  Mass.  433),  and  in  Society  v.  Tufts  (151  id. 
76,  23  N.  E.  1006,  7  L.  R.  A.  390),  that  the  legacies  there  in  ques- 
tion were  specific,  although  the  testator  did  not  use  the  word 
"  my,"  or  an  equivalent  phrase,  in  connection  with  the  personal 
property  given  to  the  legatees.  But  there  is  nothing  in  the  sev- 
eral legacies  in  question  to  indicate  that  the  gift  is  a  specific  one. 
It  is  a  legacy  of  so  many  shares  of  stock.  That  per  se  is  a  gen- 
eral legacy  (Bothamley  v.  Sherson,  L.  R.,  20  Eq.  304,  308;  Part- 
ridge v.  Partridge,  Cas.  t.  Lord  Talb.  226;  Purse  v.  Snaplin,  1 
Atk.  414;  Hinton  v.  Pinke,  1  P.  Wms.  539)  ;  certainly  when  the 
number  of  shares  given  does  not  coincide  with  the  number  owned 
(White  v.  Winchester,  6  Pick.  48;  Met  calf  v.  First  Parish  in 
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Framingham,  128  Mass.  370,  373;  Johnson  v.  Goss,  id.  433, 
436)  ;  and  the  residuary  clause  in  the  case  at  bar  is  just  what  the 
clause  was  not  which  was  in  question  in  Society  v.  Tufts  (151 
Mass.  76,  23  N.  E.  1006,  7  L.  R.  A.  390),  relied  on  by  the  resid- 
uary legatee.  In  that  case  the  residuary  clause  was,  "  The 
balance  of  my  stock  as  per  my  stock  book,  my  furniture,  and  all 
other  my  property  not  otherwise  disposed  of  by  me,  I  would  have 
sold,  and  the  proceeds  "  distributed.  Here  the  residue  is,  "  the 
rest,  residue,  and  remainder  of  my  estate ;"  that  is  to  say,  "  what 
is  left  of  my  estate  after  the  foregoing  provisions  of  my  will  have 
been  complied  with." 

A  decree  should  be  entered,  directing  the  executors  to  purchase 
eleven  additional  shares  of  the  capital  stock  of  the  Laurel  Lake 
Mills,  and  transfer  to  the  several  legatees  the  shares  given  them 
respectively. 

So  ordered. 


HORSTMANN  VS.   FLEGE  et  ol. 

[Court  of  Appeals  of  New  York,  Nov.  11,  1902;  172  N.  Y.  381.  65  N.  E. 

202.I 

Widow  —  Election  —  Annuity  and  Dower. 

Testator  devised  his  realty  to  his  children,  charging  each  portion,  with 
one  exception,  with  an  annuity,  to  be  paid  to  the  widow  annually 
during  her  life.  The  will  did  not,  in  terms,  state  that  the  annuities 
were  in  lieu  of  dower,  and  made  no  other  provision  for  the  widow. 
Held,  that  the  widow  was  not  put  to  an  election  between  the  annuity 
and  her  dower,  but  was  entitled  to  both. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Elizabeth  Horstmann  against  Amelia  Flege  and 
others.  From  a  judgment  of  the  Appellate  Division  affirming 
a  judgment  for  plaintiff,  defendants  appeal. 

Affirmed. 

Edward  L.  Frost,  for  appellants. 
Edward  T.  Horwill,  for  respondent. 
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Haight,  J. —  This  action  was  brought  by  the  plaintiff,  as  the 
widow  of  Luhr  Horstmann,  Sr.,  for  the  admeasurement  of  dower 
in  the  premises  of  which  her  husband  died  seized.  Luhr  Horst- 
mann was  the  owner  of  fourteen  parcels  of  land,  of  the  value  of 
about  $53,000,  at  the  time  of  his  death.  He  left  a  last  will  and 
testament,  which  has  been  duly  proved  and  admitted  to  probate. 
By  his  will  he  divided  his  real  estate  among  his  children,  charging 
upon  the  portion  devised  to  each,  with  one  exception,  an  annuity 
amounting  in  the  aggregate  to  $500  per  year,  which  he  required 
the  devisee  to  pay  to  his  widow  annually  during  her  life.  No 
other  provision  was  made  for  the  widow,  and  the  will  does  not, 
in  terms,  state  that  the  annuities  provided  for  were  to  be  in  lieu 
of  dower.  The  provisions  devising  the  real  estate  to  his  children 
are  substantially  alike,  except  as  to  the  description  of  the  property 
devised ;  and,  for  the  purpose  of  the  determination  of  the  question 
presented  by  this  appeal,  it  will  only  be  necessary  to  call  atten- 
tion to  one  of  the  provisions.  It  is  as  follows:  "Second,  I 
give,  devise,  and  bequeath  to  my  son  Luhr  Horstmann,  Jr.,  my 
four  houses  situate  on  the  west  side  of  Centerville  avenue. 
*  *  *  Subject  to  the  payment  to  my  wife,  Elizabeth,  of  the 
sum  of  $100  per  year,  payable  quarterly,  beginning  from  the  date 
of  my  death,  which  payments  or  annuities  are  hereby  charged 
upon  said  devisee  and  upon  said  property.  To  have  and  to  hold 
unto  him,  his  heirs  and  assigns,  forever,  subject  to  said  annuity." 
It  will  be  observed  that  the  payment  of  annuity  is  charged  upon 
the  devisee  and  upon  the  property,  and  it  is  not  payable  out  of 
the  income,  so  that  the  son,  in  accepting  the  devise  and  entering 
into  the  possession  of  the  property,  became  charged  with  the  pay- 
ment of  the  annuity,  independent  of  the  income  or  rents  there- 
from. 

Dower  is  favored  in  the  law,  and  the  widow  is  entitled  to  have 
the  same  admeasured,  unless  the  testamentary  provision  made 
in  her  behalf  expressly  states  that  the  same  is  to  be  in  lieu  of 
dower,  or  the  intention  of  the  testator  to  that  effect  is  clearly  im- 
plied from  the  provision  of  the  will.  If  in  the  provision  of  the 
will  it  is  expressly  stated  to  be  in  lieu  of  dower,  or  such  intention 
is  clearly  implied,  the  widow  is  put  to  her  election.  But  if  there 
is  reasonable  doubt  with  reference  to  the  intention  of  the  testator 
the  widow  takes  both  dower  and  the  provision  made  for  her  in 
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the  will.  (Adsit  v.  Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec.  539; 
Lewis  v.  Smith,  9  N.  Y.  502, 61  Am.  Dec.  706 ;  Tobias  v.  Ketchum, 
32  N.  Y.  319;  Vernon  v.  Vernon,  53  id.  357.) 

As  bearing  upon  the  intention  of  the  testator,  it  becomes  neces- 
sary to  examine  the  provisions  of  the  will,  for  the  purpose  of 
determining  whether  the  widow's  claim  for  dower  is  inconsistent 
therewith.  This  question  has  been  frequently  before  the  courts, 
and  much  has  been  written  upon  the  subject.  It  was  considered 
by  us  recently  in  the  matter  of  the  judicial  settlement  of  the  ac- 
counts of  Joseph  Gorden  as  executor  and  trustee  under  the  will 
of  William  Gorden,  deceased.  (In  re  Gorden,  172  N.  Y.  25, 
64  N.  E.  753.)  In  that  case,  however,  the  testator,  after  some 
specific  bequests  and  devises,  gave  all  the  rest  of  his  estate,  both 
real  and  personal,  to  his  executors  in  trust  to  collect  the  rents  and 
profits ;  and,  after  paying  the  necessary  expenses,  he  directed  his 
trustees  to  pay  one-third  of  the  net  income  to  his  widow,  and 
the  remaining  two-thirds  to  the  maintenance  of  his  children.  In 
that  case  this  court  held  that  the  widow's  claim  for  dower  was 
inconsistent  with  the  provisions  of  the  will.  The  devise  of  all 
of  his  real  estate  to  trustees,  imposing  upon  them  the  duty  of 
collecting  the  rents  and  profits  therefrom,  could  not  be  carried  out 
as  to  all  of  the  real  estate  if  one-third  thereof  was  to  be  set  off, 
and  the  possession  thereof  given  to  the  widow. 

In  the  case  now  under  consideration  the  devise  is  quite  dif- 
ferent. No  trust  is  created  and  no  duty  is  cast  upon  others  with 
reference  to  the  collecting  of  the  rents  and  profits.  The  different 
parcels  of  real  estate  are  separately  described  and  devised  to  some 
particular  child,  specifically  named,  but  subject  to  the  payment  of 
an  annuity  which  is  charged  upon  the  devisee  and  upon  the  prop- 
erty. The  question  therefore  now  arises  as  to  whether  the  charge 
of  an  annuity  upon  real  estate  is  inconsistent  with  the  claim  for 
dower.  This  question  was  first  answered  in  the  case  of  Pitts  v. 
Snowden  (1  Brown  Ch.  292,  note  by  Lord  Hardwicke).  In 
that  case  the  testator  gave  to  his  wife  £50  per  annum,  payable 
out  of  his  freehold  and  copyhold  messuage ;  and,  subject  to  that 
annuity,  he  divided  those  messuages  absolutely  among  his  three 
children.  The  widow  claimed  both  annuity  and  dower,  and  her 
claim  was  sustained.  This  case  was  followed  by  the  case  of 
Arnold  v.  Kempstead  (Amb.  466),  and  that  of  Villareal  v.  Lord 
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Galway  (id.  682),  decided  by  Lords  Northington  and  Camden, 
in  which  a  different  result  was  reached.  But  in  the  still  later  case 
of  Pearson  v.  Pearson  (1  Brown  Ch.  292),  Lord  Loughborough 
was  of  the  opinion  that  the  giving  of  an  annuity  out  of  an  estate 
from  which  dower  arises  is  not  of  itself  a  sufficient  bar,  but  con- 
cluded by  referring  the  case  to  a  master  to  inquire  whether  the 
estate  was  sufficient  for  both  purposes.  In  a  still  later  case  Lord 
Thurlow,  in  considering  the  same  question,  said  that  he  saw  no 
reason  why  the  widow  should  not  have  both  annuity  and  dower. 
He  was  of  the  opinion  that  an  annuity  given  to  the  wife  out  of 
the  testator's  estate,  and  a  devise  of  all  of  his  estate  subject  to 
that,  afforded  no  foundation  of  an  intention  to  bar  her  paramount 
claim  for  dower ;  and,  in  referring  to  the  case  of  Pearson  v.  Pear- 
son, he  expressed  the  view  that  the  reference  to  the  master  was 
unnecessary.  This  was  followed  by  Sir  Thomas  Sewell  in 
Wride  v.  Clarke  (1  Dickens,  382),  who  approved  of  Lawrence  v. 
Lawrence  (2  Vern.  365),  thus  reaffirming  the  ancient  doctrine 
declared  by  Lord  Hardwicke,  and  disapproving  of  the  cases  of 
Arnold  v.  Kempstead  and  Villareal  v.  Lord  Galway.  The  report 
of  these  cases  is  made  by  Lord  Alvanley,  as  master  of  the  rolls, 
in  the  case  of  French  v.  Davies  (2  Ves.  Jr.  572,  578).  The  next 
case  in  England  in  which  the  question  appears  to  have  arisen  is 
that  of  Holdich  v.  Holdich  (21  Eng.  Ch.  18,  21).  In  that  case  the 
vice-chancellor  said :  "  I  feel  bound  by  the  present  state  of  the 
authorities  to  say  that  a  mere  gift  of  an  annuity  to  the  testator's 
widow,  although  charged  on  all  the  testator's  property,  is  not 
sufficient  to  put  her  to  her  election." 

In  this  country  the  question  appears  to  have  been  examined 
first  by  Chancellor  Kent  in  the  case  of  Adsit  v.  Adsit  (2  Johns. 
Ch.  448,  7  Am.  Dec.  539).  He  considers  all  of  the  English  cases 
upon  this  subject,  and  reaches  the  same  conclusion.  And  again, 
in  the  case  of  Fuller  v.  Yates  (8  Paige,  325)  Chancellor  Wal- 
worth appears  to  have  reached  the  same  conclusion.  In  Story 
Eq.,  §  1088,  it  is  said :  "Again,  if  a  testator  should  bequeath  prop- 
erty to  his  wife,  manifestly  with  the  intention  of  its  being  in 
satisfaction  of  her  dower,  it  would  create  a  case  of  election.  But 
such  an  intention  must  be  clear  and  free  from  ambiguity.  And 
it  will  not  be  inferred  from  the  mere  fact  of  the  testator's  making 
a  general  distribution  of  all  of  his  property,  although  he  should 
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give  his  wife  a  legacy ;  for  he  might  intend  to  give  only  what  was 
strictly  his  own,  subject  to  dower.  *  *  *  There  is  no  repug- 
nancy in  such  a  devise  or  bequest  to  her  title  to  dower.  *  *  * 
So  the  mere  gift  of  an  annuity  by  the  testator  to  his  widow,  al- 
though charged  upon  all  his  property,  is  not  sufficient  to  put  her 
to  an  election  between  that  and  dower,  even  although  the  will 
contains  the  gift  of  the  whole  of  the  testator's  real  estate  to  an- 
other person."  The  general  doctrine  has  been  repeated  in  a 
number  of  cases  reported  in  this  court  —  notably  that  of  Konva- 
linka  v.  Schlegel  (104  N.  Y.  125,  9  N.  E.  868,  58  Am.  Rep.  494). 
The  rule  laid  down  by  Story  was  followed  recently  by  the  Appel- 
late Division  in  the  case  of  Closs  v.  Eldert  (30  App.  Div.  338,  51 
N.  Y.  Supp.  881).  The  case  of  In  re  Zahrt  (94  N.  Y.  605)  is 
clearly  distinguishable,  and  is  not  in  conflict.  In  that  case  the 
will  gives  to  the  widow  during  her  life  the  rents,  income,  interest, 
use,  and  occupancy  of  all  his  estate,  real  and  personal,  upon  cer- 
tain conditions  specified.  It  was  held  that  the  provision  was  in- 
consistent with  a  claim  for  dower. 

In  the  case  before  us,  as  we  have  shown,  the  widow  is  given 
no  interests  in  the  rent  or  income  from  the  real  estate.  Her  an- 
nuity is  not  payable  out  of  the  income.  It  is  a  charge  against 
the  devisee  and  the  property.  If  the  annuity  had  been  made  pay- 
able out  of  the  income,  a  different  question  would  have  been  pre- 
sented—  one  which  we  are  not  now  called  upon  to  determine. 
The  devise  was  to  a  child  of  a  specific  parcel  of  real  estate,  against 
which  the  widow  had  a  claim  for  dower.  The  charging  of  an 
annuity  in  the  widow's  favor  must  be  treated  as  an  additional 
claim  to  that  of  dower. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  C.  J.,  and  Gray,  O'Brien,  Bartlett,  Martin,  and 
Vann,  JJ.,  concur. 
Judgment  affirmed. 
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Allardyce  et  al.  vs.  Hambleton. 
[Supreme  Court  of  Texas,  Nov.  3,  1902;       Tex.     ,  70  S.  W.  76J 

Wills  —  Community  Property  —  Declaration  of  Testator's 
Interest  —  Widow's  Objection  to  Will  —  Jurisdiction  of 
County  Court  —  Burden  of  Proof  —  Elements  of  Cause 
of  Action. 

1.  Const.,  art  5,  I  16,  gives  the  County  Court  the  general  jurisdiction 

of  a  Probate  Court,  and  provides  that  it  shall  probate  wills,  grant 
letters  testamentary  and  of  administration,  settle  executor's  accounts, 
and  transact  all  business  appertaining  to  deceased  persons,  including 
the  settlement,  partition,  and  distribution  of  their  estates.  Testator 
declared  that  the  property  and  estate  owned  by  him  of  every  nature 
and  description,  except  a  $10,000  undivided  interest  therein,  was  the 
community  estate  of  himself  and  wife,  and  directed  that  the  $10,000 
interest,  which  he  declared  to  be  his  separate  property,  should  be 
paid  to  a  trustee  for  his  minor  son.  Held,  that,  as  the  most  testator 
claimed  was  reimbursement  for  his  separate  estate  out  of  property 
which  the  will  expressly  declared  to  be  that  of  the  community,  the 
jurisdiction  of  the  County  Court  to  try  the  widow's  application  to 
annul  the  will  was  not  ousted  on  the  theory  that  title  to  realty  was 
involved. 

2.  The  law  presumes  that  all  property  acquired  during  marriage  is  com- 

munity property,  and  the  burden  is  on  the  administrator  of  a  de- 
ceased husband  to  prove  the  right  of  the  husband's  separate  estate  to 
reimbursement  out  of  the  community. 

3.  Rev.  Stat,  art.  1991,  provides  that  a  will,  when  probated,  shall  be  exe- 

cuted by  the  administrator,  unless  annulled  or  suspended  in  a  pro- 
ceeding for  that  purpose.  Article  1904  provides  that,  if  no  material 
injury  to  the  interests  of  the  applicant  will  be  occasioned  by  execut- 
ing the  will,  and  the  provisions  are  legal,  the  objections  shall  be 
overruled ;  but  otherwise  its  provisions  shall  be  annulled  or  suspended. 
Testator  declared  that  all  his  property  was  community  property  ex- 
cept a  $10,000  undivided  interest  therein,  which  he  declared  to  be  his 
separate  property,  and  directed  to  be  invested  for  his  minor  son. 
Held,  that,  as  these  provisions  prejudicially  affected  the  widow,  and 
as  it  was  beyond  the  testator's  power  to  fix  upon  the  community 
estate,  by  his  mere  declaration,  a  claim  in  favor  of  his  separate 
estate,  there  existed  both  a  material  injury  to  the  widow's  interest 
and  an  illegal  provision  of  the  will,  necessary  to  give  the  widow  a 
cause  of  action  to  annul  the  testamentary  provisions. 
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Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Proceedings  for  the  annulment  of  certain  provisions  of  the 
will  of  Henry  E.  Barnard,  deceased,  begun  by  Annie  H.  Allar- 
dyce  and  her  husband,  to  which  John  T.  Hambleton,  as  adminis- 
trator of  Barnard,  took  exceptions.  Judgment  of  the  Court  of 
Civil  Appeals  (68  S.  W.  834)  affirming  a  judgment  sustaining 
the  exceptions,  and  the  applicants  prosecute  error. 

Reversed. 

C.  K.  Breneman,  for  plaintiffs  in  error. 

Tarleton  &  Bass,  for  defendant  in  error. 

Brown,  J. —  Mrs.  Allardyce,  joined  by  her  husband,  George 
B.  Allardyce,  began  this  proceeding  in  the  County  Court  of  Bexar 
county  against  John  T.  Hambleton,  administrator  with  the  will 
annexed  of  Henry  E.  Barnard,  deceased,  by  an  application  to 
annul  and  set  aside  certain  provisions  in  the  will  of  the  said  Henry 
E.  Barnard.  The  application  alleged  that  Annie  H.  Allardyce 
and  Henry  E.  Barnard  were  married  on  June  5,  1876,  and  lived 
together  as  husband  and  wife  until  his  death,  July  16,  1897,  since 
which  time  she  had  intermarried  with  George  B.  Allardyce.  She 
alleges  that  during  her  marriage  to  Henry  E.  Barnard  there  was 
born  to  them  a  son,  whose  name  is  Henry  E.  Barnard,  Jr.,  and 
who  lives  with  his  mother.  The  application  alleged  that  Henry 
E.  Barnard  made  a  will,  which  was  duly  admitted  to  probate  in 
the  County  Court  of  Bexar  county  on  the  21st  day  of  September, 
1897,  which  will  contains  the  following  provisions :  "  First. 
I  declare  that  the  property  and  estate  now  owned  by  me  of  every 
nature  and  description,  except  a  ten  thousand  dollar  undivided 
interest  therein,  is  the  community  estate  of  myself  and  my  wife, 
Annie  Hilliard  Barnard,  who,  before  her  intermarriage  with  me, 
was  Annie  Hilliard  Nanson."  "Sixth.  The  ten  thousand  dol- 
lar interest  which  I  declare  to  be  my  separate  property  I  direct 
my  executor,  as  soon  as  possible  after  my  decease,  to  pay  to  Floyd 
McGown,  trustee,  for  my  son,  Henry  Eldon  Barnard,  Junior, 
who  is  now  just  past  ten  years  old,  to  be  by  said  trustee  invested 
Vol.  VIII  — 18 


274  PROBATE  REPORTS  ANNOTATED. 

as  soon  as  possible  and  kept  invested  in  interest-bearing  notes  se- 
cured by  mortgages  or  deeds  of  trust  upon  real  property  of  at 
least  double  the  value  of  the  amount  loaned  thereon,  and  at  a  rate 
of  interest  of  not  less  than  six  per  centum  per  annum.  And  I 
direct  my  executor,  as  fast  as  my  share  of  the  said  community 
estate  can  be  judiciously  converted  into  money,  which  I  wish 
done  speedily,  that  the  balance  of  the  said  community  estate  be- 
longing to  me,  after  the  payment  therefrom  of  the  two  thousand 
dollars  to  my  said  daughter,  as  hereinbefore  provided,  shall  be 
by  my  said  executor  paid  to  said  Floyd  McGown,  trustee,  as 
aforesaid,  to  be  by  said  trustee  invested  as  I  have  directed  him  to 
invest  the  ten  thousand  dollars  hereinbefore  mentioned."  It  is 
alleged  by  Mrs.  Allardyce  that  all  of  the  property  in  which  the  de- 
ceased, Henry  E.  Barnard,  was  in  any  way  interested  at  his  death 
was  the  community  property  of  himself  and  the  applicant,  and 
that  the  deceased  had  no  separate  property  whatever.  She  al- 
leges that,  if  the  provisions  of  the  said  will  are  permitted  to  stand, 
the  administrator  will  proceed  to  sell  the  community  property  be- 
longing to  the  said  estate  to  raise  the  sum  of  $10,000,  as  directed 
in  said  will,  by  which  she  will  suffer  irretrievable  injury  in  the 
loss  of  her  half  of  the  said  community  property.  She  charges 
that  the  statement  made  in  the  will  that  the  deceased  had  an  in- 
terest of  $10,000  in  the  community  property  as  his  separate  estate 
was  false,  and  made  for  the  purpose  of  defrauding  her  of  her 
community  rights.  She  prays  that  the  provisions  of  the  said 
will  which  authorize  the  administrator  to  sell  the  said  community 
property  to  raise  the  sum  of  $10,000  be  annulled  and  set  aside, 
so  far  as  it  affects  her  interest.  To  this  application  the  adminis- 
trator filed  an  exception,  which  set  up  the  following  grounds: 
First,  that  the  application  fails  to  show  any  jurisdiction  in  the 
County  Court  to  hear  and  determine  the  matter  complained  of, 
in  that  the  court  is  without  power  to  take  cognizance  of  the  sub- 
ject-matter involved  in  the  suit;  second,  that  the  petition  sets  up 
the  facts  involving  title  to  the  land,  and  discloses  a  cause  of  action 
exclusively  within  the  original  jurisdiction  of  the  District  Court. 
The  County  Court  sustained  the  exception,  and  entered  judg- 
ment for  the  defendant,  from  which  Mrs.  Allardyce  appealed  to 
the  District  Court,  which  court,  upon  a  trial  of  the  said  exceptions, 
sustained  the  same,  and  rendered  judgment  in  favor  of  the  de- 
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fendant,  from  which  an  appeal  was  taken  to  the  Court  of  Civil 
Appeals,  which  court  affirmed  the  judgment  of  the  District  Court. 
The  conclusion  to  be  drawn  from  the  provisions  of  the  will  in 
question  most  favorable  to  the  defendant  in  error  is  that  the  tes- 
tator claimed  that  during  his  marriage  he  had  mingled  his  separate 
property  with  the  community  property  of  himself  and  wife  to  the 
amount  of  $10,000,  and  claimed  reimbursement  out  of  the  com- 
munity estate,  to  secure  which  the  provision  was  made  directing 
the  administrator  to  sell  the  community  property  to  raise  that 
sum.  The  will  itself  expressly  declares  that  all  of  the  property 
belonging  to  the  estate  is  the  community  property  of  the  testator 
and  the  plaintiff  in  error;  hence  the  title  to  the  property  cannot 
be  involved  in  the  proceeding.  The  only  questions  arising  upon 
the  facts  alleged  are  the  correctness  of  the  claim,  and  whether,  by 
law,  the  separate  estate  of  the  testator  is  entitled  to  be  reimbursed 
out  of  the  community  property.  These  matters  concern  the  ad- 
ministration of  the  estate,  and  jurisdiction  to  determine  every  ques- 
tion arising  therein  is  fully  conferred  by  article  5,  section  16,  of 
the  Constitution  of  the  State,  which  is  expressed  in  these  words : 
"  The  County  Court  shall  have  the  general  jurisdiction  of  a  pro- 
bate court ;  they  shall  probate  wills,  appoint  guardians  of  minors, 
idiots,  lunatics,  persons  non  compos  mentis  and  common  drunk- 
ards ;  grant  letters  testamentary  and  of  administration ;  settle  ac- 
counts of  executors ;  transact  all  business  appertaining  to  deceased 
persons,  minors,  idiots,  lunatics,  persons  non  compos  mentis  and 
common  drunkards,  including  the  settlement,  partition,  and  dis- 
tribution of  estates  of  deceased  persons."  The  honorable  Court 
of  Civil  Appeals  held  that  the  plaintiff's  case  depended  upon  her 
disproving  the  recitation  in  the  will  of  an  undivided  interest  in 
the  community,  and  it  seems  that  upon  this  declaration  the  court 
based  its  conclusion  that  the  proceeding  involved  the  title  to  real 
estate.  If  it  were  a  correct  proposition  of  law,  as  stated  by  that 
honorable  court,  that  the  burden  of  proof  rests  upon  the  plaintiff, 
we  do  not  see  how  it  would  affect  the  question  of  jurisdiction  of 
the  court,  because,  if  the  recitation  be  true,  no  title  vested  in  H.  E. 
Barnard  in  his  separate  right  to  any  of  the  property,  but  his 
estate  would  be  entitled  to  nothing  more  than  reimbursement  out 
of  the  community.  (Rice  v.  Rice,  21  Tex.  58 ;  Furrh  v.  Winston, 
66  id.  521,  1  S.  W.  527.)     The  law  presumes  all  the  property  ac- 
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quired  during  the  marriage  to  be  community  property,  and,  if  it 
be  claimed  by  the  administrator  that  such  is  not  the  fact,  then 
the  burden  would  rest  upon  him  to  prove  by  satisfactory  testi- 
mony the  right  of  the  separate  estate  of  his  testator  to  reimburse- 
ment out  of  the  community.  (King  v.  Gilleland,  60  Tex.  271.) 
We  are  of  the  opinion  that  the  court  erred  in  holding  that  the 
Probate  Court  had  not  jurisdiction  to  try  the  questions  presented 
by  the  application. 

Article  1991,  Revised  Statutes,  provides  that  the  directions  and 
provisions  of  a  will,  when  probated,  shall  be  executed  by  the  ad- 
ministrator, unless  annulled  or  suspended  by  order  of  the  court 
which  probated  the  will  in  a  proceeding  instituted  for  that  pur- 
pose by  some  person  interested.  Article  1992  prescribes  how  the 
application  shall  be  made  to  the  court,  and  article  1993  directs 
what  the  clerk  shall  do  when  the  application  is  filed,  and  the  effect 
of  the  citation  when  issued  by  him.  Article  1994  of  the  Revised 
Statutes  is  in  the  following  language :  "  If  it  appear  upon  the 
hearing  of  such  application  that  no  material  injury  to  the  interests 
of  the  applicant  will  be  occasioned  by  executing  the  provisions  or 
directions  of  the  will,  and  that  such  provisions  and  directions  are 
legal,  the  objections  shall  be  overruled,  and  the  provisions  and 
directions  objected  to  shall  be  confirmed  and  executed,  and  an 
order  to  that  effect  shall  be  entered  upon  the  minutes ;  otherwise 
an  order  shall  be  entered  upon  the  minutes  of  the  court  annulling 
the  provisions  and  directions  in  the  will  to  which  objections  are 
sustained,  or  suspending  the  execution  of  the  same  until  the  fur- 
ther order  of  the  court."  The  application  puts  in  issue  these 
questions:  (1)  Will  material  injury  to  the  interest  of  the  appli- 
cant result  from  the  execution  of  the  provisions  in  the  will? 
(2)  Are  the  provisions  in  the  will  legal?  According  to  the  alle- 
gations of  the  petition,  the  testator  assumed  to  determine  that  he 
had  in  some  way  expended  $10,000  from  his  separate  funds  in 
the  purchase  or  improvements  of  the  community  property,  and 
that  such  expenditure  had  been  made  in  such  manner  as  to  en- 
title his  separate  estate  to  reimbursement  out  of  the  community 
estate;  and  without  any  action  of  the  court  upon  his  claims  he 
directed  his  administrator  to  sell  the  community  property  for  the 
purpose  of  raising  the  $10,000  to  be  devoted  to*  uses  specified  in 
the  will.     It  does  not  require  argument  to  show  that  the  execu- 
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tion  of  the  provision  in  question  would  work  material  injury  to 
the  interest  of  applicant,  because  her  interest  in  the  community 
estate  would  be  thereby  subjected  to  sale  for  the  payment  of  this 
claim  without  any  opportunity  on  her  part  to  contest  its  justice 
or  validity.  It  is  equally  clear  that  the  provisions  are  illegal  so 
far  as  they  affect  the  rights  of  plaintiff  in  error.  While  the  tes- 
tator had  the  power  to  dispose  of  his  own  interest  in  the  commu- 
nity estate,  he  cannot,  by  will,  fix  upon  the  whole  estate  a  claim 
in  favor  of  his  separate  estate.  If  this  were  permitted,  the  tes- 
tator's declarations  in  his  own  interest  would  be  given  the  force 
of  a  judicial  determination. 

Because  the  District  Court  and  Court  of  Civil  Appeals  erred  in 
holding  that  the  Probate  Court  did  not  have  jurisdiction  of  the 
subject  of  this  proceeding,  and  because  the  allegations  in  the  ap- 
plication show  that  the  execution  of  the  provisions  of  the  will 
would  be  injurious  to  the  interest  of  the  applicant,  and  illegal  in 
their  consequences,  it  is  ordered  that  the  judgments  of  the  Dis- 
trict Court  and  of  the  Court  of  Civil  Appeals  be  reversed,  and 
this  cause  be  remanded  to  the  District  Court  for  trial. 


Kornegay  et  al.  vs.  Mayer. 

[Supreme  Court  of  Alabama,  Nov.  25,  1902;  135  Ala.  141,  33  So.  66.] 

Decedent's  Estate  —  Application  to  Sell  Lands  —  Proving 
Debts  —  Filing  Claims  —  Best  Evidence  —  Hearsay  — 
Admission. 

1.  A  petition  to  sell  lands  to  pay  debts  of  decedent,  which  Code,  I  158, 

provides  "must  describe  the  lands  accurately/'  is  insufficient  to  give 
jurisdiction  as  to  lands  in  section  22 ;  the  description  being,  "  50 
acres  on  the  east  side  of  the  W.  %  of  the  S.  E.  54  of  section  15,  and 
fractional  N.  W.  end  of  N.  E.  54  of  section  22,  all  in  *  *  *, 
containing  seventy-five  acres." 

2.  The  heirs  having  pleaded  the  statute  of  nonclaims  to  the  petition  of 

the  administrator  to  sell  lands  of  decedent  to  pay  debts,  he  has  the 
burden  of  proving  due  filing  or  presentment  of  the  claims. 

3.  Under  Code,  I  133,  providing  that  when  presentation  of  a  claim  against 

a  decedent's  estate  is  by  filing  the  claim,  or  a  statement  thereof,  in 
the  office  of  the  judge  of  probate,  the  claim  or  statement  "  must  be 
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docketed,  with  a  note  of  the  time  of  such  presentation/'  the  docket 
entry  is  the  best  evidence  of  the  filing. 

4.  Testimony  failing  to  furnish  any  description,  otherwise  than  by  the 

name  of  the  claimant,  of  a  claim  presented  against  a  decedent's  es- 
tate, is  insufficient  to  show  such  a  presentation  as  will  save  it  from 
the  bar  of  the  statute  of  nonclaims. 

5.  Testimony  of  one  as  to  indebtedness  of  decedent  to  a  firm,  showing 
.     that  he  was  not  testifying  from   his  own  knowledge,  but  from  what 

he  found  in  its  books,  which  he  did  not  keep,  is  not  competent. 

6.  The  heirs  of  decedent,  in  a  proceeding  by  his  administrator  for  sale 

of  lands  for  payment  of  his  debts,  are  not  his  representatives,  so  as 
to  make  admissions  of  some  of  them  evidence  of  his  indebtedness. 

7.  Application  of  M.  for  letters  of  administration  on  the  estate  of  F.,  one 

of  the  heirs  of  A.,  is  not  evidence  against  the  heirs  of  A.  to  fix  their 
status  as  such  heirs,  or  for  any  purpose,  on  an  application  by  the 
administrator  of  A.  to  sell  lands  to  pay  debts  of  A.'s  estate. 

Appeal  from  Probate  Court,  Marengo  county ;  S.  P.  Prowell, 
Judge. 

Proceedings  by  Morris  Mayer,  administrator,  against  Julia 
Kornegay  and  others.    From  the  decree,  respondents  appeal. 
Reversed. 

The  proceedings  in  this  case  were  had  upon  a  petition  filed  by 
the  appellee,  Morris  Mayer,  as  the  administrator  of  the  estate  of 
Allen  Kornegay,  deceased,  asking  for  the  sale  of  the  lands  of  the 
estate  for  the  payment  of  the  debts  of  said  estate ;  averring  in  said 
petition  that  the  personal  property  belonging  to  said  estate  was 
insufficient  to  pay  said  debts.  The  description  of  the  lands  in  the 
petition  and  in  the  decree  rendered  is  sufficiently  stated  in  the 
opinion.  The  appellants, .  who  were  the  heirs-at-law  of  Allen 
Kornegay,  deceased,  were  made  respondents  to  the  bill,  and  con- 
tested the  petition.  The  respondents  filed  their  answer  in  writ- 
ing, denying  the  allegations  of  the  petition,  and  also  alleged  that 
the  claims  of  Mayer  Bros,  and  John  C  Webb,  which  were  among 
the  debts  claimed  to  be  owing  by  the  said  estate,  were  barred  by 
the  statute  of  nonclaims,  in  that  said  claims  were  not  filed  against 
said  estate  within  eighteen  months  from  the  issuance  of  letters  of 
administration  thereon.  The  petitioner  introduced  the  deposition 
of  several  witnesses  to  prove  the  averments  of  the  petition. 
Among  these  depositions  was  that  of  Isadore  Bley,  who  testified 
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that  he  was  a  bookkeeper  of  Mayer  Bros.,  and  that  at  the  time 
of  the  death  of  Allen  Kornegay  he  was  indebted  to  Mayer  Bros, 
in  the  amount  of  the  claim  which  had  been  presented  to  the  peti- 
tioner, and  that  prior  to  the  death  of  Allen  Kornegay  he  had  ad- 
mitted being  indebted  to  Mayer  Bros,  in  said  amount.  The  re- 
spondents objected  to  this  testimony  of  Isadore  Bley  upon  the 
ground  that  it  was  incompetent,  irrelevant,  and  inadmissible,  and 
duly  excepted  to  the  court's  overruling  their  objection.  Among 
the  depositions  introduced  was  that  of  T.  F.  Howze,  who  testified 
that  he  had  formerly  derked  for  Mayer  Bros.,  and  that  he  knew 
that  Allen  Kornegay  was  at  the  time  of  his  death  indebted  to 
Mayer  Bros. ;  that  he  knew  this  by  reason  of  the  fact  of  having 
sold  goods  for  Mayer  Bros. ;  that  he  was  not  the  bookkeeper  of 
Mayer  Bros.,  but  was  a  clerk;  and  that  said  Allen  Kornegay 
had  talked  with  him  of  his  indebtedness  to  Mayer  Bros.  Re- 
spondents objected  to  this  testimony  upon  the  ground  that  it  was 
incompetent,  irrelevant,  and  inadmissible.  The  court  overruled 
the  objection,  and  the  defendant  duly  excepted.  There  was  evi- 
dence introduced  on  the  part  of  the  petitioner  tending  to  show 
that  the  heirs  of  Allen  Kornegay,  deceased,  had  admitted  an  in- 
debtedness of  the  estate  to  Mayer  Bros,  and  John  C.  Webb.  The 
respondents  objected  to  this  evidence  upon  the  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial,  and  duly  excepted 
to  the  court's  overruling  their  objection.  There  was  other  evi- 
dence introduced  on  the  part  of  the  petitioner  showing  that  at  the 
time  of  the  death  of  Allen  Kornegay  he  was  indebted  to  John  C 
Webb,  and  specifying  the  amount  of  his  indebtedness.  The  peti- 
tioners introduced  as  a  witness  one  Woolf,;  who  was  the  former 
probate  judge  of  Marengo  county,  and  who  was  judge  of  pro-* 
bate  at  the  time  of  the  issuance  of  the  letters  of  administration 
upon  the  estate  of  Allen  Kornegay.  Said  Woolf  testified  that  the 
claims  of  Mayer  Bros,  and  John  C.  Webb  against  the  estate  of 
Allen  Kornegay  were  filed  in  the  office  of  the  judge  of  probate 
within  eighteen  months  from  the  time  of  the  issuance  of  letters 
of  administration  upon  his  estate.  The  respondents  objected  to 
the  introduction  in  evidence  of  this  testimony  upon  the  ground 
that  the  docket  required  by  law  to  be  kept  by  the  probate  judge 
was  the  best  evidence  of  the  presentation  of  said  claims  against 
the  estate  of  said  deceased,  and,  further,  upon  the  ground  that 
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the  testimony  of  said  Woolf  was  incompetent,  illegal,  and  inad- 
missible. The  court  overruled  said  objections,  and  to  this  ruling 
the  respondents  duly  excepted.  One  I.  I.  Canterbury  was  intro- 
duced as  a  witness  for  the  petitioner,  and  he  testified,  against  the 
objection  and  exception  of  the  respondents,  to  the  filing  in  the 
probate  office  of  Marengo  county  of  the  claims  of  Mayer  Bros, 
and  John  C.  Webb  against  the  estate  of  Allen  Kornegay,  deceased. 
The  petitioners  offered  in  evidence  that  part  of  the  miscellaneous 
record  in  the  office  of  the  judge  of  probate  of  Marengo  county 
showing  the  petition  of  J.  M.  Miller  for  letters  of  administra- 
tion on  the  estate  of  Fred  Kornegay,  deceased,  who  was  one  of 
the  heirs-at-law  of  said  Allen  Kornegay,  deceased.  The  contest- 
ant objected  to  the  introduction  of  this  petition  in  evidence  upon 
the  ground  that  it  was  immaterial  and  irrelevant.  The  court 
overruled  the  objection,  and  the  contestants  duly  excepted.  Upon 
the  hearing  of  all  the  evidence,  the  court  decreed  a  sale  of  the 
lands  in  accordance  with  the  prayer  of  the  petition.  To  the  ren- 
dition of  this  decree,  the  contestants  duly  excepted.  The  contest- 
ants appeal,  and  assign  the  rendition  of  said  decree  as  error. 

/.  M.  Miller,  for  appellants. 

Taylor  &  Elmore,  for  appellee. 

Sharpe,  J. —  One  of  the  imperative  requirements  of  the  statute 
authorizing  the  Probate  Court  to  decree  a  sale  of  lands  of  a  de- 
cedent's estate  to  pay  debts  is  that  the  petition  "  must  describe  the 
lands  accurately."  (Code,  §  158.)  Jurisdiction  in  such  a  pro- 
ceeding is  founded  on  the  petition,  and  does  not  attach  to  lands 
not  described  with  sufficient  certainty.  (Gilchrist  v.  Shackelford, 
72  Ala.  7 ;  Smitha  v.  Flournoy's  Adtnr.,  47  id.  345 ;  De  Bardela- 
ben  v.  Stoudenmire,  48  id.  643.)  In  this  petition  the  lands  are 
described  as  "  50  acres  on  the  east  side  of  the  W.  V*  of  the  S.  E. 
Va  of  section  15,  and  fractional  N.  W.  end  of  N.  E.  lA  of  section 
22,  all  in  township  18,  range  3  east,  containing  75  acres,  and 
situated  in  the  counties  of  Hale  and  Marengo,  Alabama."  The 
decree  follows  this  description,  except  it  locates  the  lands  wholly 
in  the  county  of  Marengo.  From  this  it  is  seen  that  about  one- 
third  of  the  land  of  which  a  sale  is  sought,  viz.,  that  part  in  section 
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22,  is  left  without  any  description  by  which  its  precise  location 
in  that  section  can  be  fixed.  The  attempted  description  of  that 
part  of  the  land  is  not  only  inaccurate,  but  is  void  for  uncer- 
tainty ;  and  this,  in  itself,  renders  the  decree  erroneous  in  so  far 
as  it  directs  the  sale  of  the  land  in  section  22.  Whether  the  dis- 
crepancy in  the  description,  as  to  counties,  between  the  petition 
and  the  decree,  is  material,  we  do  not  decide,  since  to  do  so  would 
require  a  somewhat  doubtful  application  of  judicial  knowledge 
of  county  boundaries,  and  the  question  can  be  obviated  on  another 
trial. 

The  existence  of  a  necessity  for  subjecting  lands  to  debts  is  of 
the  essence  of  the  application,  the  burden  of  proving  which  is  on 
the  administrator.  Any  fact  which  will  show  the  nonexistence 
or  extinguishment  of  debts  is  available  to  the  heirs  as  a  defense. 
{Warren  v.  Hearne,  82  Ala.  554,  2  So.  491 ;  Trimble  v.  Fariss, 
78  Ala.  260;  Steele  v.  Steele's  Admr.,  64  id.  438,  38  Am.  Rep. 
15.)  The  heirs,  by  setting  up  the  statute  of  nonclaims,  do  not 
assume  the  burden  of  proving  that  defense ;  but  the  administrator 
is  regarded  as  holding  the  affirmative  of  the  issue,  and,  to  main- 
tain it,  is  bound  to  prove  due  filing  or  presentment  of  the  claims. 
The  rule  is  not  different  from  that  which  obtains  where  creditors 
seek  in  their  own  right  to  reach  lands  of  a  decedent,  as  to  which 
see  May  v.  Parham  (68  Ala.  253)  ;  Mitchell  v.  Lea  (57  id.  46)  ; 
Evans  v.  N orris  ( 1  id.  5 1 1 ) .  A  presentation,  to  save  a  claim  from 
the  bar  of  the  statute  of  nonclaims,  must  be  such  as  to  give  in- 
formation of  the  character  of  the  claim,  and  of  the  amount  of 
liability  it  imports;  and  this  requirement  must  be  met  not  only 
where  the  presentation  is  to  the  administrator  personally,  but  also 
where  it  is  made  by  filing  the  claim,  or  a  statement  thereof,  in  the 
office  of  the  judge  of  probate.  (Smith  v.  Fellows,  58  Ala.  467 ; 
Bibb  v.  Mitchell,  58  id.  657;  Half  man's  Exrx.  v.  Ellison,  51  id. 
543;  Floyd  v.  Clayton,  67  id.  265.)  When  the  latter  mode  is 
pursued,  the  statute  provides,  the  claim  or  statement  "  must  be 
docketed,  with  a  note  of  the  time  of  such  presentation."  (Code, 
§  133.)  The  docket  entry,  when  made,  is  evidence  of  the  filing, 
and,  when  sufficiently  full,  it  suffices  to  give  the  required  informa- 
tion as  to  the  character  of  the  claim.  (Agnew  v.  Walden,  84 
Ala.  502,  4  So.  672;  5".  C,  95  Ala.  108,  10  So.  224.)  But  an 
omission  of  the  probate  judge  to  make  the  proper  entry  does  not 
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render  the  filing  abortive,  or  preclude  the  making  of  proof  of 
actual  filing.  (Floyd  v.  Clayton,  supra.)  Other  than  by  the 
docket  entry,  the  statute  prescribes  no  way  to  evidence  the. 
filing;  but  the  entry  furnishes  evidence  in  a  form  which 
is  permanent,  and  attended  with  at  least  a  prima  facie  pre* 
sumption  of  correctness.  Therefore  the  docket  entry  must  be  re- 
garded as  the  best  evidence  of  the  act  of  filing,  if  not  of  the  char- 
acter, of  the  claim.  It  is  presumed  the  probate  judge  did  his 
duty  in  respect  of  docketing  claims  filed  against  this  estate,  and 
the  substitution  of  oral  testimony  for  the  docket  entry  as  evidence 
of  such  filings,  without  accounting  for  the  nonproduction  of  the 
entry,  was  in  violation  of  the  rule  which  requires  the  best  evi- 
dence of  which  the  case  is  susceptible.  But,  apart  from  its  sec- 
ondary character,  that  testimony  was  wholly  insufficient  to  avoid 
the  statute  of  nonclaims,  in  that  it  failed  to  furnish  any  descrip- 
tion by  amount,  or  otherwise  than  by  the  names  of  the  claimants, 
of  the  claims  said  to  have  been  filed,  and  therefore  failed  to  iden- 
tify those  claims  with  the  accounts  of  Mayer  Bros,  and  J.  C. 
Webb,  respectively,  which  constituted  the  only  indebtedness  of 
which  evidence  was  taken. 

The  testimony 'of  Howze  as  to  what  account  against  the  dece- 
dent was  shown  by  Mayer's  books  should  have  been  excluded. 
(Miller  v.  Mayer,  124  Ala.  434,  26  So.  892.) 

The  heirs  of  the  decedent  are  not,  in  this  proceeding,  his  repre- 
sentatives, in  such  sense  as  to  make  their  admissions  evidence  of 
his  indebtedness.  The  testimony  concerning  admissions  of  some 
of  them  on  that  subject  should  have  been  excluded. 

Miller's  application  for  letters  of  administration  on  Fred  Korne- 
gay's  estate  is  not  evidence  against  the  heirs  of  this  estate,  to  fix 
their  status  as  such  heirs,  or  for  any  purpose,  and  should  not  have 
been  admitted. 

Much  testimony  was  made  the  subject  of  exceptions  reserved 
by  appellants,  which,  if  objectionable  on  any  ground,  is  not  shown 
by  the  record  to  have  been  open  to  the  particular  objections  made. 
It  seems  unimportant  to  pass  specifically  on  the  assignments  of 
error  based  on  those  exceptions. 

No  decree  having  been  rendered  at  the  term  at  which  the  cause 
was  tried,  the  court,  in  decreeing  it  the  next  term,  acted  within 
its  power  and  duty  —  a  duty  so  plain  that  its  performance  might 
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have  been  compelled  by  mandamus.     (State  v.  Williams,  69  Ala, 

3"-) 

For  the  errors  indicated,  the  decree  will  be  reversed,  and  the 
cause  remanded. 


Snyder  et  al  vs.  Snyder  et  al. 
[Supreme  Court  of  Michigan,  Dec.  2,  1902;         Mich.       ,  92  N.  W.  35 $1 

Assignment  of  Mortgage  —  Evidence  —  Fraud  —  Gifts  — 
Avoiding  Assignment. —  Suit  by  Heirs  —  Equity  Juris- 
diction. 

I.  Some  of  the  children  of  a  decedent  filed  a  bill  to  set  aside  an  assignment 
of  a  mortgage  by  decedent  to  one  of  the  children.  There  was  no 
evidence  explaining  the  assignment.  A  disinterested  witness  testified 
that  decedent  once  said  that  it  was  said  she  had  "  signed  away  the 
mortgage/1  but  that  she  never  knew  she  did  it,  and  that  the  mort- 
gagor had  told  witness  that  decedent  had  made  the  same  statement 
to  him.  The  assignee  was  decedent's  confidential  adviser.  Held, 
that  the  law  would  not  permit  the  assignment  to  stand  where  the 
assignee  failed  to  explain  the  circumstances  of  the  transaction  and 
show  its  bona  fides. 

3.  Where  one  assigns  a  mortgage  to  another  on  an  understanding  that 
moneys  collected  on  the  mortgage  during  the  assignor's  life  shall  be 
paid  to  her,  and  that  any  balance  remaining  due  at  the  time  of  her 
death  shall  belong  to  the  assignee,  there  is  no  gift  inter  vivos. 

3.  The  heirs  of  a  decedent  may,  by  suit  in  equity,  test  the  validity  of  an 

assignment  of  a  mortgage  by  her ;  a  contention  that  the  administrator 
alone  could  sue  being  of  no  merit. 

4.  When  equity  has  taken  jurisdiction  of  a  suit  by  the  heirs  of  a  decedent 

to  test  the  validity  of  an  assignment  of  a  mortgage  by  her,  it  will 
retain  jurisdiction  for  the  purpose  of  deciding  all  questions  in  con- 
troversy. 

Appeal  from  Circuit  Court,  Hillsdale  county,  in  chancery; 
Herbert  E.  Winsor,  Judge. 

Suit  by  William  Snyder  and  others  against  Benjamin  Snyder 
and  another.  From  a  decree  for  defendants,  complainants 
appeal. 
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Affirmed  as  to  defendant  Benjamin  Snyder,  and  reversed  as  to 
the  other  defendant, 

Jacob  Snyder  and  Elizabeth  Snyder,  his  wife,  came  to  Michi? 
gan  in  1854,  and  settled  upon  a  farm  of  forty  acres  in  Hillsdale 
county,  where  they  lived  during  their  lives.  They  had  five  chil- 
dren—  complainants  William  and  John,  defendants  Benjamin 
and  Thomas,  and  a  daughter,  Amelia,  the  mother  of  the  other 
complainants.  They  were  the  sole  heirs-at-law  of  said  Jacob 
and  Elizabeth.  Jacob  died  in*  October,  1886,  and  Elizabeth  in 
May,  1899.  The  title  to  the  forty  acres  was  in  Elizabeth.  Both 
of  them  were  illiterate,  neither  being  able  to  write  or  read  writ- 
ing. At  the  time  of  Jacob's  death  the  farm  was  worth  about 
$2,200.  John  was  then  working  the  farm  under  a  lease,  his 
father  and  mother  living  with  him.  Mrs.  Snyder  soon  after 
went  to  live  with  the  defendant  Benjamin.  John  and  Elizabeth 
did  not  agree,  and  John,  soon  after  his  father's  death,  left  the 
farm.  March  5,  1886,  Mrs.  Snyder  executed  a  power  of  attorney 
to  defendant  Thomas,  giving  him  entire  authority  and  control 
over  her  business  affairs.  On  April  7,  1888,  Mrs.  Snyder  deeded 
the  land  in  question  to  the  defendant  Benjamin  for  an  express 
consideration  of  $1,600  and  the  further  consideration  expressed 
in  the  deed  in  the  following  language :  "  Besides  the  above 
amount,  one  thousand  six  hundred  dollars,  the  party  of  the  sec- 
ond part  is  to  maintain,  clothe,  and  support  in  a  respectable  man- 
ner the  said  Elizabeth  Snyder,  of  the  first  part,  during  her  na- 
tural lifetime.  All  doctors'  bills  and  funeral  expenses  is  to  be 
credited  on  his  notes  paid  by  him."  At  the  same  time  he  gave 
back  to  her  a  mortgage  upon  the  land  for  $1,600,  and  a  promis- 
sory note,  due  six  months  after  her  death.  The  mortgage  con- 
tained the  following  provisions :  "  Besides  the  above  amount, 
one  thousand  six  hundred  dollars,  the  parties  of  the  first  part  is 
to  maintain,  clothe,  and  support  in  a  respectful  manner  the  said 
Elizabeth  Snyder,  of  the  second  part,  during  her  natural  life- 
time. All  doctor  bills  and  funeral  expenses  is  to  be  credited  on 
his  notes  paid  by  him.  *  *  *  Said  note  to  become  due  six 
months  after  the  death  of  said  Elizabeth  Snyder,  and  all  moneys 
paid  by  him  to  be  credited  on  his  note."  On  January  18,  1893, 
defendant  Thomas  placed  upon  record  a  pretended  assignment 
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of  this  .mortgage  from  his  mother  to  him,  dated  May  29,  1888, 
After  the  death  of  Mrs.  Snyder,  complainants  filed  this  bill  to  set 
aside  said  deed,  the  mortgage,  and  the  assignment  thereof,  on 
the  ground  of  undue  influence  by  the  defendants,  and  the  incom- 
petency of  Mrs.  Snyder  to  execute  them.  The  bill  prays  that  the 
deed  may  be  set  aside,  but,  if  that  should  be  found  to  be  valid, 
that  the  assignment  of  the  mortgage  to  defendant  Thomas  be  set 
aside  and  declared  void.  Testimony  was  taken  in  open  court,  and 
decree  entered  dismissing  the  bill. 

B.  E.  Sheldon  and  C.  A.  Shepard,  for  appellants. 

Sampson  &  Barre,  for  appellees. 

Grant,  J.  (after  stating  the  facts). —  1.  The  circuit  judge  saw 
the  witnesses,  whose  testimony  in  regard  to  the  alleged  incom 
petency  of  Mrs.  Snyder  is  in  direct  conflict.  Neither  of  the  de- 
fendants testified.  Perhaps  their  testimony  would  have  been  of 
little  avail  on  the  question  of  her  mental  condition,  on  account 
of  the  bitter  feeling  existing  between  complainants  and  defend- 
ants. We  are  not  able  to  say  that  the  preponderance  of  evidence 
is  with  the  complainants  upon  this  question,  as  well  as  upon  the 
question  of  undue  influence,  and  are  constrained  therefore  to 
Sustain  the  finding  of  the  circuit  judge. 

2.  We  cannot,  however,  concur  with  him  that  the  assignment 
of  the  mortgage  and  the  note  by  Mrs.  Snyder  to  defendant 
Thomas  was  a  gift  inter  vivos.  It  is  not  claimed  that  Thomas 
paid  a  valuable  consideration.  The  record  is  barren  of  any  evi- 
dence explaining  the  circumstances  of  the  assignment,  or  tend- 
ing to  show  any  gift  to  him.  A  disinterested  witness,  whose 
testimony  is  unimpeached  by  anything  in  the  record,  testified  that 
Mrs.  Snyder  once  said  to  her,  "  They  say  I  have  signed  away  that 
mortgage,  but  I  never  knew  I  did ;"  and  that  defendant  Benjamin 
also  "  told  him  that  his  mother  told  me  the  same  thing."  Benja- 
min does  not  deny  this.  The  notary  who  took  the  acknowledg- 
ment is  the  sole  witness  called  to  prove  the  assignment.  He  has 
no  recollection  whatever  of  its  execution,  and  the  sole  knowledge 
he  has  is  the  fact  that  his  name  appears  to  the  acknowledgment, 
as  well  as  a  witness.    The  other  witness  to  the  deed  was  not 
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called.  The  silence  of  Benjamin  and  Thomas  is  significant,  and 
is  very  conclusive  that  they  are  acting  in  concert.  Mrs.  Snyder 
was  then  seventy-six  years  old  and  ignorant.  She  had  already 
given  a  power  of  attorney  to  Thomas  to  manage  her  business.  He 
was  evidently  her  adviser  and  manager,  and  stood  in  very  con- 
fidential relations  with  her.  The  duty  therefore  devolved  upon 
him  to  explain  the  circumstances  of  that  transaction,  and  to  show 
its  bona  fides.  He  kept  silent  when  he  should  have  spoken.  The 
law  does  not  permit  him,  under  such  circumstances,  to  retain  this 
property.  It  was  not  a  gift  inter  vivos  under  the  allegation  in  the 
defendant's  answer,  which  is  the  sole  reference  upon  the  record 
to  a  gift.  The  allegation  reads  thus :  "  That  soon  after  the  sale 
of  said  lands  to  the  said  Benjamin  F.  Snyder  by  their  mother  she 
caused  to  be  prepared  and  executed  said  assignment,  and  then 
said  to  the  said  Thomas  C.  Snyder  that  she  desired  him  to  accept 
the  same  upon  the  following  terms  and  conditions:  That  all 
moneys  paid  on  such  note  and  mortgage  during  the  life  of  said 
mother  should  be  paid  over  to  her  for  her  own  use,  and  that  what- 
ever sum  should  remain  unpaid  at  her  death,  if  any,  should  be 
the  property  of  the  said  Thomas  C.  Snyder.  That  she  further 
said  that  she  did  this  because  of  the  fact  that  the  said  Thomas  C. 
Snyder  had  paid  off  two  mortgages  on  said  land  from  money 
earned  by  him  in  the  army,  and  that  in  consideration  of  that  fact 
she  desired  him  to  have  what  property  she  had,  if  any,  at  her 
death."  This  allegation  was  specifically  denied  in  the  replication. 
No  testimony  was  offered  to  support  it.  It  appears  to  be  the  sole 
basis  for  the  finding  of  the  court  below  that  this  was  a  gift  inter 
vivos.  To  constitute  a  valid  gift  inter  vivos,  it  must  take  effect 
at  once,  and  pass  entirely  beyond  the  control  of  the  donor.  The 
retaining  of  any  control  in  the  hands  of  the  donor  over  the  sub- 
ject of  the  gift  renders  it  invalid.  Thornton  Gifts,  §  76; 
Holmes  v.  McDonald  (119  Mich.  563,  78  N.  W.  647,  75  Am.  St. 
Rep.  430) — where  we  held  that  the  jus  disponendi  must  be 
placed  beyond  the  power  of  the  donor  to  recall.  See  also  14  Am. 
&  Eng.  Encyc.  of  Law  (2d  ed.),  1014  et  seq.  Under  defendant 
Thomas'  own  statement  in  his  answer,  his  mother  retained  the 
entire  control  over  this  gift,  and  had  the  right  to  retain  as  her  own 
all  sums  that  Benjamin  paid  to  her  or  to  Thomas  during  her  life- 
time. She  could  collect  and  use  the  entire  amount.  It  follows 
that  this  assignment  must  be  held  void. 
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3.  No  administrator  has  been  appointed  over  the  estate  of  Mrs. 
Snyder,  and  it  is  insisted  that  the  administrator  is  the  only  per- 
son who  can  test  the  validity  of  the  assignment.  We  cannot  con- 
cur in  this  view.  The  equity  court  is  the  proper  forum  in  which 
to  test  the  validity  of  the  deed,  mortgage,  and  assignment.  Hav- 
ing obtained  jurisdiction,  it  will  retain  it  for  the  purpose  of  de- 
ciding all  questions  in  controversy. 

The  decree  is  affirmed  as  to  defendant  Benjamin,  reversed  as 
to  Thomas,  the  assignment  set  aside  and  held  for  naught,  and  the 
cause  remanded,  with  permission  to  the  complainants  to  procure 
the  appointment  of  an  administrator,  make  him  a  party  to  the 
suit,  and  the  mortgage  turned  over  to  him  for  foreclosure.  The 
complainants  will  recover  costs  of  both  courts  as  to  defendant 
Thomas.    The  other  justices  concurred. 


In  re  Howell's  Estate. 
[Supreme  Court  of  Nebraska,  Dec.  3,  1902;         Nebr.       ,  92  N.  W.  760.] 

Administrator  —  Debt  Due  Estate  —  Payment  —  Insol- 
vency. 

1.  Where  one  is  indebted  to  a  person  who  dies  intestate,  and  afterward 

becomes  administrator  of  his  creditor's  estate,  if  he  be  solvent  and 
able  to  pay  the  debt  at  the  time  of  his  appointment,  or  at  any  time 
during  the  administration  of  his  office,  and  before  his  final  settle- 
ment and  discharge,  he  will  be  required  to  pay  over  to  the  estate,  in 
cash,  the  amount  of  his  antecedent  debt. 

2.  If  an  administrator  seeks  to  be  discharged  from  his  official  liability  for 

such  antecedent  debt  on  account  of  his  insolvency  and  total  inability 
to  pay  the  same,  the  burden  is  upon  him  to  establish  that  fact 

3.  Where  it  is  shown  that  an  administrator  at  the  time  of  his  appoint- 

ment was  hopelessly  insolvent,  was  so  during  all  of  the  time  of  his 
administration,  and  remained  in  that  condition  up  to  and  including 
the  time  of  his  final  settlement,  he  will  be  permitted  to  turn  over 
the  evidence  of  his  uncollectible  debt  to  his  successor,  or  other, 
proper  authority,  and  will  be  discharged  from  his  official  liability 
therefor. 
(Syllabus  by  the  court.) 

Commissioner's  opinion.    Department  No.  2.    Error  to  Dis- 
trict Court,  Saunders  county ;  Good,  Judge. 
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In  the  matter  of  the  estate  of  Daniel  Howell,  deceased.  From 
an  order  refusing  to  discharge  Peter  Anderson,  administrator,  he 
appealed  to  the  District  Court,  and  from  an  order  reversing  the 
judgment  Sarah  M.  Howell  and  others  bring  error. 

Affirmed. 

V.  L.  Hawthorne,  for  plaintiffs  in  error. 

G.  W.  Simpson  and  £.  £.  Good,  for  defendant  in  error. 

Barnes,  C. —  On  the  28th  day  of  March,  1899,  one  Daniel 
Howell,  a  resident  of  Saunders  county,  died  intestate,  and  on 
the  1st  day  of  June  of  the  said  year  Peter  Anderson,  the  defendant 
in  error,  was  duly  appointed  administrator  of  his  estate,  gave  his 
bond,  was  duly  qualified,  and  entered  upon  the  performance  of 
his  duties  as  such  administrator.  It  appears  that,  at  the  time 
Howell  died,  Anderson  owed  Him  $700,  which  was  evidenced 
by  an  interest-bearing  note  executed  some  time  before  that  date. 
When  Anderson  took  charge  of  the  estate  as  administrator,  he 
scheduled  and  listed  his  note  as  a  debt  due  to  the  estate.  After 
he  had  collected  and  disbursed  to  the  several  heirs  nearly  $4,000 
belonging  to  the  estate,  a  petition  was  filed  by  the  widow  of  the 
deceased  with  the  county  judge  of  Saunders  county,  asking  for 
his  removal.  Anderson  appeared  in  answer  to  a  citation  based 
upon  the  petition,  and  was  allowed  to  file  his  report.  He  there- 
upon tendered  his  resignation,  and  asked  leave  to  turn  over  to 
the  court  all  the  money  and  property  in  his  hands  belonging  to 
the  estate,  together  with  his  own  note,  and  prayed  for  an  order  re- 
lieving him  from  his  said  trust.  Anderson  also  filed  an  answer  in 
which  it  appeared  that  at  the  time  he  was  appointed  administrator 
of  the  estate  he  was  insolvent ;  that  he  remained  in  that  condition 
during  all  of  the  time  he  acted  as  such  administrator,  and  was 
still  insolvent,  and  entirely  unable  to  pay  the  note  in  question,  or 
any  part  thereof,  at  the  time  of  his  proffered  settlement.  He  also 
asked  that  the  fees  which  were  due  him  for  the  performance  of 
his  duties  as  administrator,  amounting  to  about  $134,  be  applied 
upon  his  note,  and  that  the  court  receive  said  note,  with  its  unpaid 
balance,  and  credit  him  with  it  as  an  uncollectible  debt  due  the 
estate.    The  fact  of  Anderson's  insolvency  was  fully  established, 
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and  is  now  conceded  by  all  parties  to  this  controversy.  The 
County  Court  held  against  Anderson  on  his  petition  for  a  dis- 
charge, and  found  that  the  note  in  question  was  cash  in  the  hands 
of  the  administrator,  and  made  his  order  accordingly.  From  this 
judgment  or  order  Anderson  appealed  to  the  District  Court  of 
Saunders  county,  where  the  matter  was  tried  de  novo,  the  order 
of  the  County  Court  was  reversed,  a  judgment  rendered  in  favor 
of  Anderson,  permitting  him  to  turn  over  to  his  successor,  or  to 
the  county  judge,  his  note,  after  crediting  thereon  the  amount  of 
his  fees,  as  a  part  of  the  uncollectible  debts  due  the  estate,  and 
an  order  was  entered  discharging  him  from  his  trust  as  admin- 
istrator. From  that  judgment  the  widow  and  heirs  of  the  de- 
ceased prosecute  error  to  this  court. 

Plaintiffs  contend  that  the  District  Court  erred  in  its  findings 
and  judgment,  in  this :  that,  when  a  debtor  is  appointed  adminis- 
trator of  his  creditor's  estate,  the  debt  owing  by  him  to  the  de- 
ceased becomes  assets  in  his  hands  as  administrator;  that  the 
debt  is  considered  paid,  and  he  is  chargeable  with  the  amount 
thereof  in  the  settlement  of  his  accounts,  without  any  regard  to 
his  financial  condition  before  and  during  the  time  he  acted  as 
such  administrator.  They  thus  seek  not  only  to  charge  Anderson 
with  the  amount  of  his  debt  to  the  estate,  as  for  so  much  cash 
in  his  hands,  but,  by  obtaining  an  order  to  that  effect,  to  fix 
beyond  question  the  liability  of  his  bondsmen  to  pay  that  amount 
to  the  estate.  On  the  other  hand,  the  defendant  contends  that 
where  an  insolvent  debtor  is  appointed  administrator  of  his  cred- 
itor's estate,  and  is  at  all  times  unable  to  pay  his  debt,  by  reason 
of  his  insolvency,  his  debt  should  be  considered  as  uncollectible 
in  his  hands,  the  same  as  though  it  were  the  debt  of  a  third  per- 
son, and  that  his  bondsmen  are  not  liable  to  the  estate  for  the  pay- 
ment of  such  antecedent  debt. 

Upon  this  question  the  authorities  are  very  much  divided.  In 
an  early  day  the  courts  of  Massachusetts  laid  down  the  rule  con- 
tended for  by  the  plaintiffs  in  error,  and  since  then  have  steadily 
adhered  to  it.  A  few  of  the  other  States,  including  Ohio,  New 
Hampshire,  and  some  of  the  southern  States,  have  adopted  this 
view  of  the  law,  and  it  is  contended  by  the  plaintiffs  that  this 
court  has  followed  this  rule.  In  support  of  such  contention  they 
cite  the  cases  of  Jacobs  v.  Morrow  (21  Nebr.  233,  31  N.  W.  739), 
Vol.  VIII  — 19 
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and  Brown  v.  Jacobs'  Estate  (24  Nebr.  712,  40  N.  W.  137).  In 
Jacobs  v.  Morrow  the  administrator  de  bonis  non  had  been  surety 
for  his  predecessor  on  his  bond  as  administrator  of  an  estate. 
His  predecessor  had  collected  about  $12,000  in  money,  which  he 
held  in  his  hands  when  he  was  removed.  The  only  question  in 
that  case  was  whether  the  administrator  de  bonis  non  should 
charge  himself  with  the  penalty  of  the  bond.  No  question  of  the 
solvency  or  insolvency  of  the  first  administrator  was  involved 
in  that  case.  Neither  was  it  claimed  that  he  was  indebted  to  the 
estate  at  the  time  he  was  appointed.  It  was  held  that  if  he  had 
collected  and  held  in  his  hands  money  belonging  to  the  estate 
while  he  was  the  administrator  thereof,  and  failed  to  pay  it  over 
to  his  successor,  his  bondsmen  were  certainly  liable  for  it.  In  the 
case  of  Brown  v.  Jacobs?  Estate,  the  facts  were  that  B.  was  ap- 
pointed administrator  of  the  estate  of  A.,  and  C.  was  the  sole 
surety  on  his  bond.  B.  was  removed  from  his  trust,  and  his 
bondsman,  C,  was  appointed  as  his  successor.  C.  was  charged 
with  the  penalty  of  B.'s  bond.  C.  soon  died  intestate,  and  one  D. 
was  appointed  administrator  of  his  estate,  and  one  E.  was  ap- 
pointed a  second  administrator  de  bonis  non  of  the  estate  of  A. 
£.  filed  his  claim  against  the  estate  of  C.  for  the  full  amount  of 
the  penalty  of  the  administrator's  bond  given  by  B.  and  C,  which 
claim  was  disallowed.  An  appeal  to  the  District  Court  resulted 
in  the  same  judgment,  and  on  error  to  this  court  the  judgment  of 
the  District  Court  was  affirmed.  It  thus  appears  that  neither 
of  these  cases  is  in  point,  and  never  having  passed  upon  the  pre- 
cise question  involved  herein,  we  must  now  determine  which  line 
of  cases  we  will  follow. 

The  "  Massachusetts  rule,"  as  we  will  call  it  for  convenience, 
is  based  on  a  legal  fiction,  and  the  presumption  that  all  men  are 
solvent  and  able  to  pay  their  obligations.  It  was  but  a  short  cut 
to  say  that  one  who  was  an  administrator  could  not  sue  himself, 
and  therefore  he  would  be  required  to  account  to  the  estate  for 
his  individual  debt  as  so  much  cash.  It  was  an  easy  way  of  solv- 
ing a  difficult  problem,  and  one  which  we  fully  approve  of,  where 
the  fact  of  insolvency  is  not  satisfactorily  made  to  appear.  In 
case  the  administrator  was  solvent  at  the  time  of  his  appointment, 
or  any  time  during  the  administration  of  his  office,  and  before  his 
final  settlement  and  discharge,  he  should  be  required  to  pay  over 


IN  RE  HOWELL'S  ESTATE.  291 

in  cash,  the  amount  of  his  antecedent  debt.  In  such  a  case  the 
rule  contended  for  by  plaintiffs  is  a  salutary  one.  It  results  in 
no  hardship  to  any  one,  and  for  that  reason  should  be  invoked  and 
enforced.  But  it  seems  to  us  that  this  rule  should  have  no  applica- 
tion where  it  is  made  to  appear  that  the  administrator  was  wholly 
insolvent  when  appointed,  while  acting,  and  at  the  time  of  settle- 
ment. The  defendant  in  this  case  filed  his  report  in  response  to 
the  citation,  and  brought  his  individual  note  into  court,  together 
with  the  other  uncollectible  claims  due  the  estate,  and  turned 
them  over  to  the  county  judge.  As  the  estate  had  not  been  fully 
administered,  it  was  the  duty  of  the  county  judge  to  appoint  an 
administrator  de  bonis  non,  into  whose  hands  the  administrator's 
note,  as  well  as  the  others  uncollected  and  unconverted,  would  go. 
The  result  to  the  estate  would  have  been  the  same  had  another  per- 
son than  the  defendant  been  appointed  administrator.  The  estate 
has  in  nowise  suffered  by  any  act  of  his  subsequent  to  his  appoint- 
ment It  appears  beyond  question  that,  at  the  time  the  defendant 
was  appointed  administrator  of  Howell's  estate,  he  was  wholly  in- 
solvent ;  that  he  remained  in  such  insolvent  condition  during  the 
entire  time  that  he  served  as  such  administrator,  and  was  insolvent 
at  the  time  of  his  resignation  and  proposed  settlement;  that  by 
reason  of  his  condition  it  was  at  all  times  impossible  for  him  to 
pay  the  antecedent  debt  he  owed  to  the  estate.  Section  279,  chap- 
ter 23,  Compiled  Statutes,  provides  that  "  no  executor  or  admin- 
istrator shall  be  accountable  for  any  debts  due  to  the  estate  if  it 
shall  appear  that  they  remain  uncollected  without  his  fault." 
There  is  no  reason  why  the  antecedent  debt  of  the  administrator, 
where  it  is  at  all  times  uncollectible,  and  it  is  impossible  for  him 
to  pay  it,  should  be  treated  any  different  from  any  other  uncol- 
lectible debt  due  the  estate.  The  defendant  in  this  case  delivered 
up  to  the  court  his  own  uncollectible  note,  which  came  into  his 
possession  as  administrator  of  the  estate,  and  asked  to  have  cred- 
ited thereupon  his  commissions,  amounting  to  $134.07.  If  he 
had  not  owed  the  estate  this  antecedent  debt,  he  would  have  been 
entitled  to  withdraw  from  the  assets  thereof  the  amount  above 
stated.  It  follows  that  his  appointment,  instead  of  reducing  the 
available  assets  of  the  estate,  resulted  in  their  increase  by  the  full 
amount  of  his  commission.  Instead  of  taking  anything  from  the 
estate,  he  contributed  his  services  to  it  gratuitously,  and  it  was 
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saved  the  expense  that  would  otherwise  have  been  paid  to  another 
administrator.  It  is  unfortunate  that  the  estate  should  lose  the 
balance  due  upon  Anderson's  note,  but  if  we  should  hold  that  this 
balance  should  be  treated  as  cash  in  his  hands,  and  make  an  order 
requiring  him  to  pay  it  over,  the  result  of  such  order  would  be  to 
require  Anderson's  sureties  to  pay  the  antecedent  debt  he  owed 
Howell,  which  could  not  be  collected  at  any  time  during  Howell's 
lifetime,  and  has  at  all  times  since  that  date  remained  absolutely 
uncollectible.  By  adhering  to  this  legal  fiction,  we  would  require 
Anderson's  sureties  to  take  $700  from  their  pockets  and  pay  it 
over  to  Howell's  heirs  on  account  of  an  unfortunate  investment 
made  by  him  in  his  lifetime,  and  impose  upon  them  a  liability 
upon  their  bond  which  they  never  contracted.  Their  agreement 
was  that  Anderson  was  an  honest,  capable,  and  upright  man,  and 
would  discharge  his  duties  as  administrator  of  Howell's  estate 
properly;  in  other  words,  that  he  would  account  for  all  of  the 
assets  thereof  that  came  into  his  hands,  and  pay  over  all  the 
moneys  collected  for  and  on  behalf  of  the  estate  to  his  successor, 
or  other  proper  authority.  They  never  covenanted  that  Ander- 
son was  solvent  and  able  to  pay  his  antecedent  debts.  The  sure- 
ties on  his  bond  did  not  agree  to  convert  Anderson's  worthless 
note  into  cash,  or  create  something  out  of  nothing.  Legal  fictions 
should  only  be  resorted  to  for  the  purpose  of  preventing  a  failure 
of  justice,  and  when  they  would  result  in  an  unjust  and  inequi- 
table judgment  they  should  nevefbe  invoked. 

The  later  cases  hold  that  where  the  administrator  or  executor 
is  shown  to  have  been  insolvent  at  the  time  of  his  appointment, 
during  the  incumbency  of  his  office,  and  at  the  time  of  his  dis- 
charge, his  bondsmen  are  not  liable  for  his  individual  debt. 
(In  re  Walker's  Estate,  125  Cal.  242,  57  Pac.  991,  73  Am.  St. 
Rep.  40;  Baucus  v.  Stover,  89  N.  Y.  1,  affd.  in  107  id.  624,  13 
N.  E.  938;  Keegan  v.  Smith  [City  Ct.  N.  Y.],  39  N.  Y.  Supp. 
826;  In  re  Georgi  [Sum],  47  id.  1061 ;  McCarty  v.  Frazer,  62 
Mo.  263 ;  Barker  v.  Irick,  10  N.  J.  Eq.  269 ;  Rader  v.  Year  gin,  85 
Tenn.  486,  3  S.  W.  178;  State  v.  Gregory  [Ind.  Sup.],  22  N.  E. 
1 ;  Condit  v.  Wilson  [Ind.  Sup.],  5  id.  751.)  In  State  v.  Gregory 
(supra),  the  court  uses  the  following  language:  " One  question 
which  seems  to  have  been  overlooked  on  the  trial  of  the  cause  was 
the  financial  condition  of  Levin  T.  Miller,  the  administrator,  dur- 
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ing  the  j5eriod  of  his  administration.  The  money  collected  by 
him  while,  professing  to  act  as  agent  of  the  administrator  in 
Missouri,  and  for  which  he  had  not  accounted  when  he  became 
administrator,  was  a  claim  in  favor  of  his  trust,  which  he  should 
have  inventoried  and  charged  himself  with ;  and  if,  by  the  use  of 
due  diligence,  all  or  any  part  of  the  claim  could  have  been  saved 
to  the  estate,  his  sureties  are  therewith  chargeable,  but,  if  he  was 
hopelessly  insolvent,  they  do  not  become  liable  therefor,  the  bur- 
den as  to  the  question  of  insolvency  being  on  the  administrator  * 
and  his  sureties."  Further  on  in  the  opinion  the  court  says : 
"  The  debt  of  the  administrator  is  to  be  accounted  for  as  other 
debts  or  assets,  and  he  may  show  his  insolvency  during  the  period 
of  his  administration  in  discharge  of  his  official  liability ;"  citing 
Woerner  Administration,  p.  654,  §  311 ;  Griffith  v.  Chew  (8  Serg. 
&  R.  17,  11  Am.  Dec.  556) ;  Eichelberger  v.  Morris  (6  Watts, 
42) ;  Tarbell  v.  Jewitt  (129  Mass.  457) ;  McCarty  v.  Fraser  (62 
Mo.  263).  There  being  no  direct  statutory  provision  upon  the 
question  in  this  State,  there  seems  to  be  no  reason  why  the  above 
rule  should  not  be  adopted.  The  recent  text-writers  recognize 
this  rule  to  be  in  force  generally  at  this  time.  Crosswell  Exec- 
utors and  Administrators,  p.  243,  says :  "  In  most  States,  how- 
ever, by  statutory  provision,  it  is  enacted  that  the  appointment  of 
a  debtor  as  executor  or  administrator  does  not  operate  as  an  ex- 
tinguishment of  the  debt,  but  it  is  treated  as  any  other  debt  owing 
to  the  estate,  and,  if  it  can  be  collected  (*.  e.,  if  the  executor  or 
administrator  is  solvent),  then  he  is  held  to  account  for  it  as  part 
of  the  assets.  In  other  States  the  statutes,  while  not  extinguish- 
ing the  debt,  treat  it  as  cash  in  the  hands  of  the  executor  or  ad- 
ministrator, just  as  the  equitable  rule  above  stated  does.  In  such 
a  case,  if  the  executor  or  administrator  is  insolvent  during  the 
period  of  administration,  the  debt  is  not  charged  as  assets,  but 
considered  as  an  ordinary  uncollectible  debt."  In  Dame  Admin- 
istration, §  189,  we  find  the  following :  "  It  is  a  well-established 
rule  of  law,  running  back  even  before  the  Revolution,  that  an 
executor  or  administrator  is  considered  as  having  paid  the  debts 
due  from  him  to  the  estate,  and  as  actually  having  in  his  posses- 
sion that  much  more  cash.  If  the  personal  representative  is  in- 
solvent, the  courts,  in  the  interests  of  all  concerned,  modify  this 
rule  somewhat.    He  still  charges  himself  with  the  amount  of  his 
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debt,  but  it  does  not  make  it  actually  money.  The  law  does  not 
require  impossibilities,  and  there  is  no  more  reason  why  he  should 
be  considered  as  having  paid  what  he  was  utterly  unable  to  pay, 
than  any  other  creditor.  He  is  held  liable  to  the  estate  to  the 
extent  of  his  ability  to  pay  the  same  at  any  time  during  adminis- 
tration." The  text  above  quoted  is  supported  by  the  case  of 
Lyon  v.  Osgood  (58  Vt.  707,  7  Atl.  5).  We  think  this  is  the 
better  rule,  and  we  therefore  hold  that  where  one  is  indebted  to 
a  deceased  person,  and  is  afterward  appointed  administrator  of 
his  estate,  and  the  fact  is  shown  that  when  so  appointed  he  was 
hopelessly  insolvent,  was  so  during  all  of  the  time  of  his  admin- 
istration, and  remained  in  that  condition  up  to  and  including  the 
date  of  his  settlement  as  administrator,  he  should  be  permitted 
to  turn  over  the  evidence  of  his  uncollectible  debt  to  his  successor, 
or  other  proper  authority,  and  be  discharged  from  his  official 
liability  therefor. 

For  these  reasons  we  hold  that  the  judgment  of  the  District 
Court  was  right,  and  we  recommend  that  it  be  affirmed. 

Oldham  arid  Pound,  CC,  concur. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


Thompson  et  al.  vs.  Rush  et  al. 
[Supreme  Court  of  Nebraska,  Dec.  17,  1902;       Nebr.      ,  92  N.  W.  1060.] 

Trustee's  Bond  —  Action  —  Evidence  —  Defenses  —  Mis- 
joinder of  Parties. 

1.  The  sureties  upon  a  bond  will,  as  a  rule,  not  be  permitted  to  deny  the 

facts  recited  in  the  obligation  which  they  have  signed. 

2.  An  instrument  signed  by  the  principal  in  a  trustee's  bond,  acknowledg- 

ing the  receipt  of  a  certain  fund,  describing  it,  and  stating  further, 
"  said  sums  of  money  to  be  invested  in  safe  securities  and  paid  over 
in  accordance  with  the  requirements  of  a  last  will  and  testament  of 
Mrs.  A.  V.  H.,"  is,  as  against  the  sureties  on  such  trustee's  bond, 
prima  facie  evidence  that  the  fund  was  received  by  their  principal. 
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3.  Where  all  the  parties  beneficially  interested  in  a  certain  estate  mutually 

agree  that  the  estate  shall  be  distributed  in  accordance  with  the  pro- 
visions of  the  will  of  the  testate,  the  sureties  on  the  bond  of  a  trus- 
tee into  whose  hands  a  legacy  came  for  investment  and  safe-keeping 
cannot,  after  their  principal  has  failed  to  account,  allege  that  the  es- 
tate has  never  been  legally  distributed  in  accordance  with  the  will. 

4.  Where  the  evidence  shows  that  a  trustee,  who,  under  the  terms  of  a 

will,  has  been  put  in  possession  of  a  fund  for  investment  and  safe- 
keeping, the  income  to  be  paid  to  one  beneficiary,  and  the  principal 
subsequently  to  be  paid  to  the  children  of  such  beneficiary,  receives 
the  fund,  paying  over  the  income  accordingly  for  many  years,  when 
he  ceases  longer  so  to  do,  refusing  to  make  further  payments,  and 
finally  dies  insolvent,  the  presumption  arises  that  the  fund  has  been 
lost,  and  the  burden  is  upon  the  sureties  of  the  trustee's  bond  to  show 
that  the  fund  is  still  in  existence;  and,  failing  so  to  do,  they  will  be 
held  liable. 

5.  The  objection  that  there  was  a  misjoinder  of  parties  plaintiff  cannot 

be  urged  for  the  first  time  on  appeal. 

6.  Evidence  examined,  and  held  not  to  sustain  the  findings  and  judgment 

of  the  trial  court. 
(Syllabus  by  the  court.) 

Commissioner's  opinion.  Department  No.  1.  Error  to  Dis- 
trict Court,  Douglas  county;  Dickinson,  Judge. 

Action  by  Emma  C.  Thompson,  administratrix,  and  others, 
against  John  Rush  and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error. 

Reversed. 

Byron  G.  Burbank,  for  plaintiffs  in  error. 
Edgar  M.  Morsman,  Jr.,  for  defendants  in  error. 

Kirkpatrick,  C. —  This  suit  was  instituted  by  Emma  C. 
Thompson,  as  administratrix  of  the  estate  of  Ann  Von  Heilen, 
deceased,  and  other  plaintiffs,  making  Charles  Burmester  and 
John  Rush  defendants.  The  petition  alleges  that  Emma  C. 
Thompson,  administratrix,  and  Annie  A.  Heins,  are  daughters 
of  Ann  Von  Heilen,  deceased,  and  that  the  other  plaintiffs  are 
grandchildren  of  Ann  Von  Heilen;  that  the  latter  died  testate 
October  13,  1884,  at  Carlisle,  Cumberland  county,  Pa.;  and  that 
on  September  6,  1884,  letters  of  administration  were  issued  to 
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Emma  C  Thompson,  plaintiff.    The  petition  set  out  the  will  in 
full,  the  item  material  for  consideration  herein  being  as  follows : 
"  The  remainder  of  my  estate  I  direct  shall  be  equally  divided 
among  my  said  children,  Annie,  Emma,  Alice,  Adolphus,  and 
Mary ;  said  remainder  to  include  what  shall  remain  in  the  hands 
of  my  executor,  including  the  three  thousand  dollars  paid  by  my 
said  children,  Emma  and  Edward,  or  either  of  them,  for  my  said 
house  and  lot,  should  they  take  it,  as  hereinbefore  provided,  after 
the  payment  of  the  legacies  hereinbefore  bequeathed  to  my  chil- 
dren, Emma,  Edward,  and  Mary.    I  direct  that  the  shares  due 
by  this  item  of  my  will  to  my  daughters  Annie  and  Alice  shall 
be  held  in  trust  by  my  said  executor,  the  interest  thereof  to  be 
paid  them  annually  during  their  lives,  and  at  their  deaths  the  said 
principal  sums  to  be  bequeathed,  share  and  share  alike,  among 
their  children  then  living,  share  and  share  alike,  and,  in  default 
of  children  then  living,  share  and  share  alike,  among  the  said 
Emma,  Edward,  Mary,  and  Adolphus,  or  the  children  of  any  that 
may  have  died,  then  living;  children  only  to  take  the  deceased 
parents'  share.      I  direct,  however,  that  from  the  share  of  my 
daughter  Annie  the  sum  of  five  hundred  dollars,  borrowed  from 
me  and  due  me  by  her  husband,  W.  F.  Heins,  shall  be  deducted, 
unless  he  shall  pay  the  same  to.  me  or  my  executor  before  distri- 
bution," etc.    It  is  alleged  in  the  petition  that  Peter  Spahr  was 
appointed  executor  and  trustee  by  the  terms  of  the  will,  and  that 
he  refused  to  qualify,  and  plaintiff  in  error  Emma  C.  Thompson 
was  thereupon  duly  appointed  executrix  with  the  will  annexed, 
and  trustee  of  the  special  fund  named  in  the  will;  that  Emma 
Thompson,  as  trustee,  received  in  trust  for  Annie  A.  Heins  and 
her  children  named  the  sum  of  $1,320;  that,  desiring  to  be  dis- 
charged and  released  from  said  trust,  she  delivered  said  trust 
funds  to  Benjamin  P.  Knight,  of  Douglas  county,  Nebr.,  on  the 
24th  day  of  October,  1885;  that  said  Knight  received  the  trust 
funds,  and,  to  secure  the  faithful  discharge  of  the  trust  in  accord- 
ance with  the  terms  of  the  will,  on  the  21st  day  of  October,  1885, 
executed  to  Emma  C.  Thompson,  executrix,  a  bond  in  the  penal 
sum  of  $3,000;  and  that  defendants,  John  Rush  and  Charles 
Burmester,  signed  such  bond  as  sureties  thereon.    A  copy  of  the 
bond  is  attached  to  the  petition.    It  was  further  alleged  that  for 
the  term  of  eleven  years  after  October  24,  1885,  the  time  he  re- 
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ceived  the  funds,  Knight  paid  to  the  plaintiff  Annie  A.  Heins  the 
interest  and  income  from  the  trust  funds  in  accordance  with  the 
provisions  of  the  will;  that  on  and  after  the  21st  day  of  April, 
1896,  Knight,  as  well  as  defendants  in  error,  failed  and  neglected 
to  pay  to  said  Annie  Heins  any  portion  of  the  sums  so  arising 
as  income  from  the  trust  funds;  that  on  the  21st  day  of  April, 
1896,  Knight  became,  and  thereafter  remained,  up  to  the  time  of 
his  death,  wholly  insolvent ;  that  he  left  no  estate,  and  that  no  ad- 
ministrator of  his  estate  was  ever  appointed;  that  the  terms  of 
the  bond  given  by  Knight  and  the  defendants  have  been  violated 
and  broken,  and  the  trust  fund,  amounting  to  $1,320,  has  been 
wholly  wasted,  dissipated,  and  lost  by  Knight;  and  that  Knight 
wholly  failed  and  neglected  to  pay  the  income  arising  from  the 
trust  fund  to  plaintiff  Annie  A.  Heins,  although  often  requested 
so  to  do.  Judgment  for  $1,320,  with  interest  from  April  21,  1896, 
against  the  defendants,  Rush  and  Burmester,  was  prayed  for. 
To  this  petition  an  answer  was  filed  by  defendants,  admitting 
the  death  of  Ann  Von  Heilen ;  the  relationship  of  the  parties  to 
deceased ;  the  execution  and  probate  of  her  will ;  that  the  executor 
named  refused  to  act;  that  Emma  C.  Thompson  was  appointed 
administratrix;  that  the  bond,  a  copy  of  which  was  set  out  in 
the  petition,  was  executed  by  Knight,  and  the  defendants  as  sure- 
ties ;  the  death  of  Knight ;  and  that  no  administration  of  his  es- 
tate was  ever  had.  It  was  admitted  that  Emma  C.  Thompson 
was  appointed  trustee  of  a  special  fund  mentioned  in  the  last 
will  and  testament  of  Ann  Von  Heilen ;  that  the  will  of  deceased 
was  in  the  terms  and  contained  the  conditions  as  set  out  in  the  pe- 
tition ;  and  denied  each  and  every  other  allegation  of  the  petition. 
By  permission  of  the  court,  Ferdinand  Haarman,  Charles  Haar- 
man,  and  John  Haarman,  partners  under  the  firm  name  of  Haar- 
man Bros.,  intervened  in  the  action,  and  set  up  an  assignment 
made  by  plaintiff,  Annie  A.  Heins,  of  a  portion  of  the  income  to 
be  derived  from  said  trust  fund  to  them  for  security  for  certain 
indebtedness  due  them  from  her.  The  parties  last  named  failed 
to  prosecute  error  proceedings,  but,  by  permission  of  this  court, 
were  made  parties  defendant  in  this  proceeding,  and  their  re- 
lation to  the  proceedings  needs  no  further  consideration.  To  the 
answer  was  filed  a  reply  containing  a  general  denial.  There  was 
judgment  for  defendants  in  error. 
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It  is  contended  by  plaintiffs  in  error  that  the  judgment  6f  the 
trial  court  is  contrary  to  law,  and  is  wholly  unsupported  by  any 
competent  evidence.  Defendants  in  error,  in  support  of  the  judg- 
ment, maintain  that  it  should  be  affirmed  for  the  following  rea- 
sons: (i)  That  the  evidence  does  not  disclose  that  the  trust 
fund  had  ever  been  ascertained,  separated,  or  set  apart  by  the 
court  in  which  the  will  of  Ann  Von  Heilen  was  probated,  and 
that,  until  such  trust  fund  was  set  apart  and  ascertained,  neither 
the  trustee  nor  his  bondsmen  would  be  responsible,  and  that  the 
liability  for  the  trust  fund  would  rest  upon  plaintiff  in  error 
Emma  C.  Thompson,  as  administratrix.  (2)  That  the  testimony 
wholly  failed  to  show  a  breach  in  the  conditions  of  the  bond; 
that,  so  far  as  disclosed  by  the  record,  the  fund  may  still  be  in 
existence,  properly  invested  in  accordance  with  the  provisions 
of  the  will.  (3)  That  both  the  motion  for  a  new  trial  and  the 
petition  in  error  are  joint;  that  Annie  A.  Heins  has  no  interest 
in  the  principal  fund,  and  that  her  children  have  no  present  in- 
terest in  the  fund  itself;  that  therefore  the  judgment  of  the  trial 
court  was  correct  as  to  Annie  A.  Heins  and  her  children,  and, 
because  the  motion  for  a  new  trial  and  the  petition  in  error  are 
joint,  this  court  can  afford  no  relief. 

The  bond  executed  by  defendants  in  error,  heretofore  set  out, 
recites  the  appointment  of  Emma  C.  Thompson  as  executrix ;  the 
existence  of  a  trust  fund  to  be  paid  to  Annie  A.  Heins  and  her 
children  in  accordance  with  the  terms  of  the  will  of  Ann  Von 
Heilen,  deceased;  the  appointment  of  Emma  C.  Thompson  as 
trustee  of  such  fund ;  that  she  desired  to  relieve  herself  from  such 
trust;  and  that,  by  mutual  consent  of  all  parties,  Benjamin  P. 
Knight  was  appointed  trustee  of  the  trust  fund.  The  rule  seems 
to  be  settled,  upon  authority,  that  sureties  upon  a  bond  will  not 
be  permitted  to  deny  facts  recited  in  the  instrument  which  they 
have  signed.  Brandt  Suretyship  and  Guaranty  (2d  ed.),  §  42, 
says :  "  The  general  rule  is  that  sureties  are  estopped  to  deny 
facts  recited  in  the  obligations  signed  by  them,  and  this  whether 
the  recitals  are  true  or  false  in  fact.  Having  once  solemnly  al- 
leged the  existence  of  facts,  they  cannot  afterward  be  heard  to 
deny  it."  In  Dunterman  v.  Storey  (40  Nebr.  447,  58  N.  W. 
949),  this  court  said :  "  The  surety  is  estopped  in  a  suit  on  such 
bond  from  alleging  that  no  such  transcript  and  petition  in  error 
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had  at  the  time  of  the  execution  of  the  supersedeas  bond  been  in 
fact  filed  in  the  Supreme  Court." 

It  is  contended  by  defendants  in  error  that  the  evidence  does 
not  establish  that  Benjamin  P.  Knight  was  ever  appointed  trus- 
tee of  the  fund.  The  bond  recites  that  he  was  appointed  such 
trustee  by  mutual  agreement  of  all  parties  concerned.  In  Hayden 
v.  Cook  (34  Nebr.  670,  52  N.  W.  165),  the  bond  recited  that  the 
principal  had  contracted  with  the  obligee  to  construct  and  com- 
plete a  building,  for  a  stipulated  sum,  according  to  contract. 
Neither  of  the  parties  to  the  contract  had  signed  it.  The  con- 
tention of  the  sureties  was  that  there  was  no  proof  of  a  written 
contract  between  Cook,  the  contractor,  and  Hayden,  the  ownfer. 
It  was  held  that  the  sureties  were  estopped  by  the  recitals  of  their 
bond  to  deny  the  execution  of  the  contract.  In  the  case  of  Blaco 
v.  State  (58  Nebr.  557,  78  N.  W.  1056),  the  sureties  attempted 
to  show  that  the  law  creating  the  office  to  which  their  principal 
had  been  appointed  was  unconstitutional.  This  court,  in  dis- 
cussing the  liability  of  the  sureties,  said :  "  They  will  not  be  per- 
mitted afterward,  when  sued  on  such  bond,  to  deny  the  validity 
of  the  act  creating  the  office."  In  Fridge  v.  State  (3  Gill  &  J. 
114,  20  Am.  Dec.  463),  it  was  said:  "Owen  Dorsey  having 
given  his  bond,  in  which  he  is  stated  to  be  the  guardian  of  E.  A. 
K.,  and  having  obtained  possession  of  his  property,  it  would  not, 
in  a  suit  against  him,  have  lain  in  his  mouth  to  deny  that  he  was 
guardian,  in  the  very  face  of  the  recitals  of  his  bond,  or  to  set 
up  any  supposed  irregularity  in  obtaining  the  appointment,  the 
recitals  in  the  bond  being  evidence  against  him  that  he  was 
guardian;  nor  does  it  lie  in  the  mouth  of  his  sureties,  against 
whom  the  recital  is  equally  in  evidence."  Gray  v.  State  (78  Ind. 
68,  41  Am.  Rep.  545)  was  a  case  in  which  the  bond  recited 
4i  that  as  the  above-bounden  Elisha  Mills,  guardian  of  Frank  A. 
Mills  and  Clara  M.  Mills,  *  *  *:  Now,  if  the  said  Elisha 
Mills  shall  faithfully  discharge  the  duties  of  his  trust  according 
to  law,"  etc.  The  court  ordered  the  guardian  to  sell  the  lands  of 
his  wards,  which  he  did,  and  received  payment  therefor.  Tfie 
sureties  sought  to  show  the  guardian  was  illegally  appointed. 
The  court  said:  "All  the  facts  necessary  to  create  an  estoppel 
are  present.  The  bond  was  executed,  the  recital  made ;  the  order 
procured,  and  the  money  of  the  relator  obtained;  and  to  allow 
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appellants  to  avoid  its  payment  by  a  denial  of  their  own  recitals 
would  result  in  such  manifest  injustice  that  no  court,  it  seems  to 
us,  ought  to  hesitate  in  applying  the  doctrine  of  estoppel  in  ex- 
clusion of  such  defense."  (Bassett  v.  Crafts,  129  Mass.  513; 
Williamson  v.  Woodman,  73  Me.  166;  Cutler  v.  Dickinson,  8 
Pick.  387.)  In  Perry  Trusts  (3d  ed.),  §  274,  it  is  said :  "A  trus- 
tee may  be  discharged,  and  a  new  trustee  be  appointed,  by  the 
agreement  and  concurrence  of  all  the  parties  interested  in  the 
trust."  (§  285,  Id.)  In  section  920,  Id.,  it  is  said:  "There 
can  be  no  doubt,  upon  principle,  that  where  all  those  who  have 
the  entire  legal  and  beneficial  interest  in  the  property  agree  to 
dispose  of  it  in  a  particular  manner,  courts  will  give  effect  to  the 
agreement." 

It  is  contended  by  defendants  in  error  that  there  is  no  evidence 
that  Knight,  their  principal,  ever  received  the  special  fund  for 
the  repayment  of  which  they  are  sought  to  be  charged.  Knight 
gave  to  Mrs.  Thompson  two  different  receipts,  one  of  which,  as 
it  appears  of  record,  was  in  the  words  following :  "  Received 
of  Mrs.  Emma  Thompson,  as  the  trustee  of  Mrs.  Annie  A.  Heins 
and  children,  by  James  F.  Morton,  their  attorney  in  fact,  a  draft 
for  the  sum  of  $724.94,  together  with  note  of  Wm.  F.  Heins  for 
the  sum  of  $500,  with  interest  thereon  at  eight  per  cent,  from 
January  1,  1883;  the  said  sums  of  money  to  be  invested  in  safe 
securities,  and  paid  over  in  accordance  with  the  requirements  of 
a  last  will  and  testament  of  one  Mrs.  Ann  Von  Heilen,  late  of 
Carlisle,  Cumberland  county,  Penn.  Done  at  Omaha,  Neb.,  De- 
cember 4th,  1885.  [Signed]  Benjamin  P.  Knight,  Trustee  for 
Annie  A.  Heins."  It  is  disclosed  by  the  evidence  that  the  money 
represented  by  the  note  was  subsequently  paid  to  Knight.  Knight 
afterward,  in  writing,  acknowledged  that  he  held  money  in  trust 
amounting  to  the  sum  of  $1,320.  There  would  seem  to  be  no 
question  that  Knight  received  the  trust  fund,  and  there  can  be 
no  doubt,  we  think,  that  the  receipt  quoted  is,  as  against  the 
bondsmen,  prima  facie  evidence  that  their  principal  received  the 
trust  fund.  (Perry  Trusts  [3d  ed.],  §  416;  Brandt  Suretyship 
and  Guaranty  [2d  ed.],  §  627;  U.  S.  v.  Cutter,  2  Curt.  617,  Fed. 
Cas.  No.  14,91 1 ;  Blair  v.  Insurance  Co.,  10  .Mo.  559 ;  Society  v. 
Fit 2  William,  12  Mo.  App.  449;  McKim  v.  Blake,  139  Mass.  593, 
2  N.  E.  157.) 
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It  is  contended  by  defendants  in  error  that  there  is  no  evidence 
to  prove  that  the  estate  of  Ann  Von  Heilen  was  ever  distributed 
in  accordance  with  the  will,  or  that  there  was  any  residue  of  the 
estate  to  create  the  trust  fund  which  it  is  alleged  came  into  the 
hands  of  Knight  as  trustee.  We  are  unable  to  see  merit  in  this 
contention.  If  the  parties  interested  in  the  estate  saw  fit  to  divide 
and  distribute  it  among  themselves  in  accordance  with  the  terms 
of  the  will,  and  if  it  was  done  in  that  manner,  and  the  money 
paid  to  Knight  as  trustee,  neither  he  nor  his  bondsmen  can  es- 
cape liability  upon  the  claim  that  the  estate  had  not  been  dis- 
tributed by  order  of  the  court.  (Walworth  v.  Able,  53  Pa.  St. 
370;  Weaver  v.  Roth,  105  id.  413;  Franklin  v.  Hammond,  45  id. 
507.)  We  are  of  opinion  that  the  evidence  is  amply  sufficient, 
when  aided  by  the  presumption  that  Mrs.  Thompson  did  her  duty 
as  executrix  and  trustee,  to  show  that  the  $1,320  which  Knight 
received  was  the  trust  fund  arising  under  the  terms  of  the  will 
for  the  benefit  of  Mrs.  Heins  and  her  children.  (Tccumseh  Town 
Site  Case,  3  Nebr.  284;  Green  v.  Barker,  47  id.  947,  66  N.  W. 
1032.) 

It  is  contended  that  the  testimony  wholly  fails  to  show  a  breach 
in  the  condition  of  the  bond ;  that  the  fund  may  still  be  in  exist- 
ence, properly  invested  in  accordance  with  the  provisions  of  the 
will.  This  contention  seems  to  be  wholly  without  merit.  The 
evidence  shows  that  Knight  received  the  money  as  trustee ;  that 
he  regularly  paid  the  interest  thereon  to  Mrs.  Heins  for  many 
years ;  that  he  finally  ceased  paying  interest,  and  failed  to  account 
for  the  funds,  though  often  requested  so  to  do;  that  he  finally 
died  wholly  insolvent.  No  evidence  was  offered  by  the  sureties 
showing  that  the  fund  was  still  in  existence  or  had  been  invested, 
and  we  think  the  evidence  was  sufficient  to  make  out  a  prima 
facie  case  against  them. 

It  is  finally  contended  that  Annie  A.  Heins  has  no  interest  in 
the  principal  fund,  and  that  her  children  have  no  present  interest 
in  the  fund  itself ;  that,  the  motion  for  a  new  trial  and  the  petition 
in  error  being  each  joint  as  to  all  plaintiffs,  this  court  can  afford 
no  relief  to  plaintiffs  in  error.  We  think  this  contention  cannot 
be  sustained.  No  objection  was  made  by  motion  or  otherwise 
at  the  trial  to  the  alleged  misjoinder  of  parties.  It  is  apparent 
that  all  the  plaintiffs  have  some  interest  in  the  fund.     While  such 
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interest  is  not  identical,  the  defendants  in  error  having  failed  to 
raise  timely  objection  to  their  joinder,  it  would  seem  that  they 
cannot  now  object. 

We  are  of  opinion  that,  under  the  pleadings  and  the  evidence 
introduced,  plaintiffs  in  error  were  entitled  to  judgment.  The 
judgment  of  the  trial  court  is  wrong,  and  it  is  recommended  that 
the  same  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  law. 

Hastings,  C,  concurs. 

Per  Curiam. —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  law. 


Laughlin  vs.  Norcross. 

[Supreme  Judicial  Court  of  Maine,  Dec.  4,  1902;  97  Me.  33,  53  Atl.  834.] 

Life  Insurance  —  Predecease  of  Beneficiary  —  Vested  In- 
terest —  Will  —  After- acquired  Property. 

1.  A  policy  of  life  insurance,  the  moment  it  is  issued,  creates  a  vested 

interest  in  the  beneficiary  therein  named. 

2.  Such  interest  will  pass  under  a  devise  of  all  the  estate,  real,  personal, 

and  mixed,  wherever  found  and  however  situate,  whereof  the  testa- 
trix may  die  seized  or  possessed. 

3.  This  result  is  not  affected  by  the  fact  that  the  policy  was  not  in  exist- 

ence at  the  date  of  the  will.    The  will  takes  effect  at  the  decease  of 
the  testatrix,  and  operates  upon  all  property  then  owned  by  her. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Penobscot  county. 

Bill  by  Matthew  Laughlin,  administrator,  against  Margaret  M» 
tyorcross,  administratrix.     Case  reported.     Decree  for  plaintiff. 

Bill,  by  her  administrator  with  the  will  annexed,  for  the  con- 
struction of  the  will  of  Harriet  W.  Norcross,  deceased.  Heard 
on  bill  and  answers. 
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Plaintiff's  testatrix  made  her  will  before  her  husband  insured 
his  life  in  her  favor.  He  died  intestate  nearly  ten  years  after  her 
death,  leaving  a  widow  and  two  children  by  a  second  marriage. 

The  next  of  kin  of  Harriet  W.  Norcross,  deceased,  was  her 
brother,  Joseph  N.  Whittier,  who  contended  that  the  life  insurance 
did  not  pass  by  his  sister's  will,  but  that  she  died  intestate  as  to 
that  fund,  one-half  of  which  he  claimed. 

Argued  before  Wiswell,  C.  J.,  and  Emery,  Whitehouse, 
Powers,  Peabody,  and  Spear,  JJ. 

.  Matthew  Laughlin,  pro  se. 

Norman  Wardwell,  for  defendant  Margaret  M.  Norcross. 

E.  W.  Freeman,  for  defendant  Whittier. 

Powers,  J. —  The  complainant,  as  administrator  with  the  will 
annexed  of  Harriet  W.  Norcross,  has  received  the  amount  of  a 
life  insurance  policy  issued  to  her  husband,  Joseph  N.  Norcross, 
and  brings  this  bill  for  a  construction  of  her  will  and  of  said 
policy. 

Joseph  N.  Norcross,  on  December  15,  1888,  procured  said  pol- 
icy of  insurance  upon  his  life  for  the  sum  of  $1,000,  which,  by  the 
express  terms  of  the  policy,  was  payable  upon  his  death  to  hi9 
wife,  Harriet  W.  Norcross,  if  living,  and,  if  deceased,  to  her  ex- 
ecutors, administrators,  or  assigns.  Harriet  W.  Norcross  died 
January  21,  1892,  leaving  a  will,  dated  May  5,  1887,  by  which 
she  devised  and  bequeathed  all  her  estate  to  her  said  husband. 
November  4,  1901,  Joseph  died  intestate,  leaving  a  wife  and  chil- 
dren by  a  second  marriage.  The  question  presented  is  whether 
the  proceeds  of  the  policy  pass  under  the  will,  and  are  to  be  paid 
over  to  the  legal  representative  of  the  husband,  or  should  be  dis- 
tributed as  intestate  property,  one-half  to  the  estate  of  the  hus- 
band, and  one-half  to  the  heir-at-law  of  the  said  Harriet. 

It  is  settled  by  the  great  weight  of  authority  that  a  policy  of 
life  insurance,  the  moment  it  is  issued,  creates  a  vested  interest 
in  the  beneficiary  therein  named.  (Hooker  v.  Sugg,  102  N.  C. 
115,  8  S.  E.  919,  3  L.  R.  A.  217,  11  Am.  St.  Rep.  717,  and  note 
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to  the  same  in  n  Am.  St.  Rep.  717,  721  [$.  C,  8  S.  E.  919,  3 
L.  R.  A.  217] ;  May  Insurance,  §  390;  Insurance  Co.  v.  Palmer, 
42  Conn.  60,  19  Am.  Rep.  530;  Voss  v.  Insurance  Co.,  119  Mich. 
161,  77  N.  W.  697,  44  L.  R.  A.  689;  Harley  v.  Heist,  86  Ind.  196, 
45  Am.  Rep.  285 ;  Bank  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  Rep. 
41,  32  L.  ed.  370;  Am.  &  Eng.  Encyc.  of  Law,  987 ;  Small  v.  Jose, 
86  Me.  120,  29  Atl.  976.)  Such,  in  this  case,  was  the  plainly 
expressed  intention  of  the  parties  to  the  contract,  which  provided 
that,  in  case  of  the  predecease  of  the  beneficiary,  the  amount  of 
the  policy  should  be  payable  to  her  "executors,  administrators, 
and  assigns."  Both  the  defendants  at  bar  claim  under  the  bene- 
ficiary, and  it  cannot  be  seriously  contended  that  she  took  such 
an  interest  as  could  be  inherited,  but  not  devised. 

In  determining  whether  the  beneficiary's  interest  under  the  pol- 
icy passed  by  the  devise  to  her  husband,  the  result  is  not  affected 
by  the  fact  that  the  policy  was  not  in  existence  at  the  date  of  the 
will.  Her  interest  under  the  policy  vested  the  moment  it  was 
issued.  The  will  took  effect  at  her  decease,  and  operated  upon  the 
property  then  owned  by  her.  No  more  comprehensive  terms 
could  be  used  than  those  employed  by  the  testatrix.  She  devised 
and  bequeathed  to  her  husband,  "  his  heirs  and  assigns,  forever, 
all  the  estate,  real,  personal,  and  mixed,  wherever  found  and  how- 
ever situate,  whereof  I  die  seized  and  possessed."  By  this  very 
language  it  was"  held  in  Small  v.  Jose  (supra)  that  the  testator 
evidently  meant  to  include  all  kinds  of  rights  that  were  trans- 
missible. For  still  greater  certainty,  however,  the  testatrix  adds : 
"  I  desire  and  intend  all  my  property  at  my  death  to  pass  to  the 
said  Joseph  N.  Norcross,  to  be  held  by  the  said  Joseph,  his  heirs 
and  assigns,  forever."  An  intention  so  plainly  and  aptly  ex- 
pressed cannot  be  disregarded.  The  proceeds  of  the  policy  in 
the  hands  of  the  complainant  passed  under  the  will,  and  are  to  be 
paid  over  by  him  to  the  legal  representative  of  Joseph  N.  Nor- 
cross, after  deducting  the  costs  of  administration,  and  costs  and 
reasonable  counsel  fees  of  these  proceedings,  which  should  be 
allowed  to  the  complainant.  A  decree  is  to  be  entered  in  accord- 
ance with  this  opinion. 

So  ordered. 
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Berry  et  a/,  vs.  Safe  Deposit  &  Trust  Co.  of  Baltimore. 
[Court  of  Appeals  of  Maryland,  Dec.  3,  1902;  96  Md.  45,  53  Atl.  720.] 

Wills  —  Testamentary  Capacity  —  Evidence  —  Sufficiency 
— Admissibility — Medical  Experts — Hypothetical  Ques- 
tions —  Foundation. 

1.  One  possessed  of  sufficient  capacity,  at  the  time  of  executing  his  will, 

to  make  a  disposition  of  his  estate  with  judgment  and  understand- 
ing with  reference  to  the  amount  and  situation  of  his  property,  and 
the  relative  claims  of  the  different  persons  who  should  be  the  object 
of  his  bounty,  is  legally  competent  to  make  a  valid  will. 

2.  In  the  trial  of  a  caveat  to  a  will,  several  items  of  evidence,  such  as 

excessive  smoking  by  the  testator,  a  physical  weakening,  and  a  mis- 
take as  to  a  sum  of  money  borrowed  by  his  grandfather  seventy 
years  before,  considered,  and  held  not  to  have  the  slightest  tendency 
to  overthrow  the  positive  evidence  of  the  testator's  mental  capacity. 

3.  Where  there  is  positive  evidence  showing  the  mental  capacity  of  a  tes- 

tator to  make  a  valid  will,  and  the  facts  and  circumstances  adduced 
to  show  his  mental  incapacity  are  legally  insufficient  to  furnish  any 
foundation  for  an  inference  that  he  was  incompetent,  it  is  not  error 
to  refuse  to  permit  medical  experts  to  answer  hypothetical  questions 
as  to  his  mental  condition,  based  on  such  facts  and  circumstances. 

4.  Where  witnesses  of  the  caveators  in  a  will  contest  have  testified  to  facts 

showing  the  undoubted  mental  capacity  of  the  testator,  it  is  not  error 
to  refuse  to  permit  medical  experts,  introduced  by  the  caveators  for 
the  purpose  of  showing  the  former  witnesses  to  have  been  mistaken, 
to  give  opinion  evidence  as  to  testator's  mental  condition,  in  answer 
to  hypothetical  questions  not  otherwise  admissible. 

5.  In  a  will  contest,  where  there  has  been  no  offer  of  direct  proof  of  tes- 

tator's insanity,  evidence  is  not  competent  as  to  the  insanity  of  other 
members  of  his  family. 

6.  Where,  in  a  will  contest,  the  attending  physician  of  a  testator  has  tes- 

tified on  direct  examination  by  the  caveator  that  the  testator,  over  a 
year  before  the  execution  of  the  will,  had  had  a  fall,  which  shocked 
his  nervous  system  for  a  day  or  two,  it  was  competent  on  cross- 
examination  to  ask  the  witness  whether  the  shock  in  any  way  im- 
paired his  mind. 

7.  Where,  in  a  will  contest,  the  caveator,  for  the  purpose  of  showing 

mental  incapacity,  introduced  a  paper  on  which  the  testator  had  made 
some  incorrect  calculations,  it  was  competent  on  cross-examination 
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to  require  the  witness  to  produce  another  paper  on  which  were  cor- 
rect calculations  by  the  testator. 

8.  If  there  was  error,  it  was  not  prejudicial,  since  the  fact  that  the  tes- 

tator had  made  a  mistake  in  arithmetic  had  no  tendency  to  prove  his 
incapacity  to  make  a  valid  will. 

9.  In  the  trial  of  a  caveat  to  a  will,  the  witness  who  drew  the  will  tes- 

tified that  a  certain  inventory  contained  a  true  list  of  testator's  prop- 
erty. On  cross-examination  he  stated  that  testator,  the  day  the  will 
was  executed,  told  him  that  he  had  agreed  to  sell  certain  stock  con- 
tained in  the  inventory,  and  would  deposit  the  proceeds  of  the  sale 
in  a  certain  bank;  and  that  he  (the  witness)  had  the  bank-book 
showing  that  deposit.  Held,  that  the  admission  of  such  cross- 
examination  was  not  error,  since  the  conversation  enabled  the  witness 
to  identify  the  sum  deposited  as  the  proceeds  of  the  sale. 

10.  The  only  issues  in  the  trial  were  the  mental  capacity  of  testator  and 

his  knowledge  of  the  contents  of  the  will.  Held,  that,  if  there  was 
error  in  the  admission  of  the  evidence,  it  was  not  prejudicial. 

11.  In  the  trial  of  a  caveat  to  a  will  on  the  ground  of  mental  incapacity 

in  the  testator  and  lack  of  knowledge  of  the  contents  of  the  will, 
proof  was  inadmissible  that  the  person  who  drew  the  will,  and  who 
was  vice-president  of  the  corporation  therein  named  as  executor, 
stated  that  certain  persons  were  omitted  from  the  will  because  he 
(the  drawer  thereof)  thought  they  were  only  distantly  related  to 
the  testator. 

12.  Proof  that  the  vice-president  of  a  corporation,  named  as  executor  of 

a  will,  after  the  qualification  of  the  executor,  threatened  those  con- 
nected with  the  prosecution  of  a  caveat  that,  if  the  will  was  sus- 
tained, he  would  take  away  from  them  their  bequest  in  the  will,  was 
,  not  admissible  in  the  trial  of  the  caveat,  where  the  only  issues  were 
the  mental  capacity  of  the  testator  and  his  knowledge  of  the  contents 
of  the  will. 

13.  The  evidence  was  not  admissible  as  a  foundation  for  the  impeach- 

ment of  the  vice-president  by  the  caveators,  who  had  called  him. 


Appeal  from  Baltimore  Court  of  Common  Pleas;  Henry  D. 
Harlan,  Judge. 

Proceedings  contesting  the  will  of  George  R.  Berry,  deceased, 
by  Louisa  C.  E.  Berry  and  others  against  the  Safe  Deposit  & 
Trust  Company  of  Baltimore,  executor  of  such  will  From  a 
judgment  in  favor  of  defendant,  caveators  appeal. 

Affirmed. 
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Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Pearce,  Schmucker,  and  Jones,  JJ. 

Wm.  L.  Marbury  and  William  S.  Bryan,  Jr.,  for  appellants. 

Wm.  Pinkney  Whyte,  Edgar  H.  Cans,  and  Charles  E.  Hill, 
for  appellee. 

McSherry,  C.  J. —  This  protracted  litigation,  involving  the  va- 
lidity of  the  last  will  and  testament  of  the  late  George  R.  Berry, 
is  before  us  for  the  third  time.  The  first  appeal  is  reported  in 
93  Md.  240,  48  Atl.  502,  and  the  second  in  93  Md.  560,  49  Atl. 
501.  The  pending  appeal  was  taken  by  the  plaintiffs,  who  are 
the  caveators.  The  others  were  brought  here  by  the  defendant, 
the  executor.  The  present  record  contains  thirty-four  bills  of 
exception.  Some  of  them  relate  to  rulings  on  the  admissibility 
of  evidence,  and  the  last  one  concerns  rulings  on  the  prayers  pre- 
sented by  the  defendant  and  granted  by  the  court  at  the  conclusion 
of  the  plaintiffs'  evidence.  Those  prayers  instructed  the  jury  to 
return  a  verdict  for  the  defendant  upon  the  ground  that  there 
had  been  adduced  no  legally  sufficient  evidence  to  support  the 
issues  before  the  jury.  It  will  be  necessary,  in  considering  the 
various  questions  which  arise,  to  understand  the  precise  situation 
of  the  case,  and  therefore  that  will  be  briefly  stated.  Upon  the 
filing  of  the  caveat  there  were  six  issues  framed  and  sent  to  a 
court  of  law  for  trial.  The  proceedings  were  instituted  by  col- 
lateral kindred,  the  testator  having  left  no  direct  descendants. 
The  issues  were,  in  substance,  as  follows:  The  first  relates  to 
mental  capacity ;  the  second,  to  knowledge  of  the  contents  of  the 
will ;  the  third,  to  its  execution ;  the  fourth,  to  undue  influence ; 
the  fifth,  to  fraud  in  its  procurement;  and  the  sixth  is  as  to 
whether  the  will  is  the  testator's  last  will.  After  the  rulings 
complained  of  on  the  former  appeal  had  been  reversed,  and  the 
record  had  been  remanded  for  a  new  trial,  the  case  was  removed 
from  the  Superior  Court  to  the  Court  of  Common  Pleas.  When 
the  jury  had  been  impaneled  in  the  latter  court,  they  were  in- 
structed by  the  trial  judge  to  find,  and  they  did  find,  in  favor  of 
the  defendant  on  the  third,  fourth,  fifth,  and  sixth  issues.  The 
first  and  second  issues  were  thus  left  open,  and  upon  them  the 
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parties  went  to  trial.  It  will  be  observed  that,  as  the  case  is  now 
presented,  it  is  a  case  where  a  verdict  has  been  rendered  finally 
determining  that  the  assailed  will  was  executed  in  accordance  with 
the  formal  requirements  of  the  statute ;  that  there  was  no  undue  in- 
fluence practiced  upon  the  testator ;  that  the  will  had  not  been  pro- 
cured by  fraud;  and,  fourthly,  that  the  contested  paper  was  the 
last  will  and  testament  of  George  R.  Berry.  With  those  findings 
of  record  at  the  beginning  of  the  case,  and  with  the  inquiry  before 
the  jury  narrowed  to  the  two  questions  as  to  whether  the  testator 
was  possessed  of  sufficient  mental  capacity  to  enable  him  to  make 
a  valid  deed  or  contract,  and,  secondly,  as  to  whether  he  was 
aware  of  the  contents  of  the  paper  which  he  signed,  the  plaintiffs 
not  only  offered  the  same  evidence  which  they  had  adduced  on  the 
former  trial,  but  much  of  that  which  had  been  presented  by  the 
defendant;  and  they  then  called  several  medical  experts  to  the 
stand,  and  offered  to  propound  hypothetical  questions  to  them, 
but  those  questions  were  excluded  upon  grounds  that  will  be 
stated  and  considered  later  on.  The  defendant  put  in  no  evidence. 
The  predominant  question  as  the  case  is  presented,  though  it  is 
the  last  one  raised  on  the  record,  is  this :  Was  there  any  legally 
sufficient  evidence  apart  from  the  proffered  and  excluded  expert 
testimony,  from  which  a  jury  could  rationally  find  that  the  testator 
was  not  mentally  capable  of  making  a  valid  will  ?  Now,  what  is 
the  degree  of  mental  capacity  which  the  law  requires  in  such*  a 
case  ?  We  are  not  dealing  with  a  question  of  sanity  or  insanity. 
Whatever  that  mysterious  malady  called  insanity  may  be  accord- 
ing to  the  theories  of  speculative  specialists,  the  law,  in  the  ad- 
ministration of  justice,  both  in  civil  and  criminal  proceedings, 
has  its  own  standards  of  mental  capacity  and  responsibility ;  and 
to  those  standards  judicial  tribunals  must  look,  and  by  them  they 
must  be  governed,  when  dealing  with  questions  of  the  character 
now  before  us.  By  the  legal  standard,  he  who  is  possessed  of 
sufficient  capacity,  at  the  time  of  executing  his  will,  to  make  a 
disposition  of  his  estate  with  judgment  and  understanding  in 
reference  to  the  amount  and  situation  of  his  property  and  the 
relative  claims  of  the  different  persons  who  should  have  been  the 
objects  of  his  bounty,  is  mentally  competent  to  make  a  valid  will. 
(Davis  v.  Calvert,  5  Gill  &  J.  269,  25  Am.  Dec.  282 ;  Jones  v.  Col- 
lins, 94  Md.  408,  51  Atl.  398.)      In  a  word,  if  he  has  capacity 
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enough  to  make  a  valid  deed  of  conveyance  or  an  ordinary  con- 
tract, then  he  has  capacity  enough  to  make  a  valid  will.  This 
standard  is  plain,  simple,  and  intelligible,  precisely  as  is  the  law's 
standard  of  criminal  responsibility,  viz.,  the  ability  to  distinguish 
between  right  and  wrong,  and  not  the  vague,  indefinite,  and  specu- 
lative theories  of  alienists,  who  undertake  to  measure  accounta- 
bility for  crime  in  a  totally  different  way.  {Spencer  v.  State,  69 
Md.  28,  13  Atl.  809.)  The  mental  condition  of  an  individual, 
whatever  the  cause  of  that  condition  may  be,  is  manifested  by  ex- 
ternal acts  and  appearances,  and  in  no  other  way.  Is  there  in 
the  record  any  evidence  of  external  acts  and  appearances  from 
which  a  jury  could  rationally  draw  the  conclusion  that  on  the  day 
George  R.  Berry  made  his  will  he  did  not  possess  sufficient  men- 
tal capacity  to  make  a  disposition  of  his  estate  with  judgment 
and  understanding  in  reference  to  the  amount  and  situation  of 
his  property  and  the  relative  claims  of  the  different  persons  who 
should  have  been  the  objects  of  his  bounty?  Let  us  see  what 
manner  of  man  he  was,  and  what  he  did.  George  R.  Berry  made 
and  executed  his  will  on  the  10th  day  of  February,  1899,  and  died 
on  March  19th  following.  His  estate,  according  to  the  inven- 
tories filed  by  the  executor,  amounted  to  something  over  $73,000. 
The  will  contains  thirty-six  bequests,  besides  a  residuary  clause, 
and  goes  into  the  most  minute  details  with  respect  to  much  of 
his  property.  To  his  own  relations  he  gave  sundry  sums  aggre- 
gating $9,200;  to  the  relations  of  his  deceased  wife  he  gave  alto- 
gether $20,500;  to  friends  of  his  wife  and  to  his  own  friends  he 
gave  $9,000 ;  to  his  servants  he  gave  $4,300 ;  to  the  Boys'  Home 
he  gave  $1,500;  to  the  Home  of  the  Aged,  $2,000,  and  to  the  Wo- 
man's College,  the  residue  of  his  estate.  At  the  time  of  his 
death  Mr.  Berry  was  seventy-eight  years  and  four  months  of  age. 
He  had  been  an  active,  energetic,  and  successful  business  man. 
He  had  held  positions  of  trust  and  responsibility,  both  public  and 
private.  He  had  been  a  member  of  the  general  assembly  of 
Maryland  and  of  the  city  council  of  Baltimore,  and  a  director 
of  the  Baltimore  &  Ohio  Railroad  Company,  of  the  Maryland 
Penitentiary,  and  of  the  Fireman's  Insurance  Company,  besides 
having  served  on  the  grand  jury  probably  more  frequently  than 
any  other  individual  in  Baltimore.  There  is  no  pretense  that 
he  was  not  perfectly  competent  to  transact  business,  or  to  make 
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a  valid  deed  or  contract,  up  to  the  date  of  the  death  of  his  second 
wife.  Physically  he  had  been  a  hale  and  vigorous  man.  But  it 
is  alleged  a  change  came  over  him  upon  the  death  of  his  wife  in 
November,  1897;  and  it  is  from  that  event  it  is  asserted  his  men- 
tal faculties  began  to  fail.  There  is  no  doubt  this  calamity 
greatly  depressed  him.  We  said  in  the  former  appeal :  "  But  if 
the  question  were  before  us  to  be  determined  on  the  evidence  in 
the  record,  we  feel  bound  to  say  that  we  see  nothing  in  all  that 
has  been  testified  to  to  indicate  that  this  great  sorrow,  or  any 
other  cause,  seriously  impaired  his  intellect,  or  deprived  him  of 
the  capacity  to  make  a  valid  will."  The  will  in  contest  was  not 
the  first  he  had  made.  During  the  life  of  his  wife  he  had  signed 
a  will  wherein  many  of  the  legatees  named  in  the  caveated  paper 
were  provided  for,  and  wherein  the  Woman's  College  was  also 
made  residuary  legatee.  After  the  death  of  his  wife  he  executed 
other  wills ;  "  and  the  record  shows  in  all  these  instances  that  he 
acted  with  particularity,  circumspection,  and  intelligence."  On 
the  former  appeal  we  said,  and  we  now  repeat :  "  If  there  ever 
was  a  will  made  with  deliberation  and  after  careful  preparation, 
the  evidence,  if  worthy  of  credence  at  all,  shows  that  the  will  of 
February  the  10th  was  so  made."  As  the  case  is  now  before  us 
on  the  legal  sufficiency  of  the  plaintiff's  evidence,  we  will  tran- 
scribe at  length  the  only  testimony  contained  in  the  record  on  the 
subject  of  the  preparation  and  the  execution  of  the  will. 

The  will  was  prepared  by  Mr.  John  W.  Marshall,  second  vice- 
president  of  the  Safe  Deposit  &  Trust  Company,  and  the  following 
is  what  Mr.  Marshall,  when  called  as  a  witness  by  the  plaintiffs, 
deposed  to:  "I  prepared  a  will  for  Mr.  Berry  in  1896;  then  one 
in  the  spring  of  1898 ;  then  a  codicil  in  the  fall  of  1898 ;  then  the 
final  will  of  1899.  Witness  stated  that  the  classification  from 
which  he  got  the  Walker  children,  who  were  legatees,  was  handed 
him  on  February  6,  1899,  by  Mr.  Berry.  It  was  a  list  of  lega- 
cies by  which  I  was  to  be  guided  in  the  preparation  of  the  will, 
and  the  order  in  which  they  should  be  inserted  in  the  will.  It 
was  not  in  the  handwriting  of  Mr.  Berry,  but  was  in  the  hand- 
writing of  Mattie  Loney,  his  chambermaid.  At  the  time  Mr. 
Berry  gave  me  this  classification,  he  also  gave  me  the  old  will  of 
1898,  with  the  codicil  attached,  together  with  various  sheets  of 
paper  upon  which  he  had  written  the  new  legacies  to  be  inserted 


BERRY  ET  AL.  v.  SAFE  DEPOSIT  &  TRUST  CO.    311 

in  the  will,  which  he  contemplated  having  prepared.  Mr.  Berry 
handed  me  on  February  6,  1899,  for  the  purpose  of  preparing  his 
will  [the  will  which  was  executed  on  the  10th],  a  classification 
in  Mattie  Loney's  handwriting,  in  which  tfie  legacies  were  ar- 
ranged in  a  certain  order;  his  old  will  of  1898,  with  memoranda 
on  it  in  his  handwriting,  noting  precisely  what  changes  were  to 
be  made;  and  separate- memorandum,  in  his  own  handwriting, 
showing  the  new  legacies.  These  papers  were  returned  to  Mr. 
Berry  witK.  his  new  will,  and  have  not  since  been  found.  On  the 
old  will  of  1898  Mr.  Berry  noted  the  changes  in  the  legacies  in  his 
own  handwriting.  There  was  no  change  in  the  will  of  1898  and 
the  present  legacies  to  William  J.  Berry  or  Louisa  C.  E.  Berry, 
or  Emily  H.  Berry,  or  John  H.  Morrow,  nor  Iza  May  Berry,  nor 
Lucy  C  Dorsey.  The  legacy  to  Dr.  Donavin  in  the  old  will  was 
marked  out,  and  new  legacies  were  left  to  the  daughters  of  Dr. 
Donavin,  Lucretia  B.  Donavin  and  Virginia  Donavin,  in  the  will 
in  controversy.  The  trust  clauses  were  new,  all  in  Mr.  Berry's 
handwriting.  On  a  separate  piece  of  paper,  in  Mr.  Berry's  hand- 
writing, was  a  bequest  to  our  company  of  $1,500  for  John  Ham- 
ilton Walker,  the  oldest  of  the  Walker  children.  A  memorandum 
under  that,  ditto  as  to  Georgia  O.  Walker,  ditto  for  Martha  G. 
Walker,  and  ditto  for  Sarah  P.  Walker,  and  ditto  for  Uthman 
Walker.  I  consolidated  them  into  one  item."  These  Walker 
children  were  the  children  of  Lucretia  Osborne  Walker,  a  niece 
of  the  testator.  "  The  mistake  spoken  of  in  reference  to  the 
five  hundred  dollars  for  the  fifteen  hundred  dollars  for  Uthman 
Walker  was  in  the  Mattie  Loney  classification."  The  witness 
(Was  here  explaining  that  in  the  classification  of  legacies  made  out 
in  the  handwriting  of  Mattie  Loney  an  error  occurred,  in  this: 
that  she  wrote  opposite  Uthman  Walker's  name  the  sum  of  $500, 
but  on  the  paper  which  was  in  Mr.  Berry's  handwriting  that 
error  did  not  appear,  because  there  the  correct  sum,  $1,500,  was 
given.  The  witness  then  proceeded :  "  The  legacy  to  Mr.  Wil- 
kinson in  the  old  will  was  the  same  in  the  present,  and  many 
minor  legacies  were  the  same  in  both  —  such  as  the  legacy  to 
Miss  Pindell,  and  the  legacy  to  Miss  Margaret  Young.  The  re- 
siduary clause  was  the  same  in  both  wills.  I  did  not  help  Mr. 
Berry  make  his  will  other  than  put  together  the  data  which  he 
gave  me  in  the  draft  of  the  will  which  he  executed  on  February 
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io,  1899,  at  the  office  of  the  Safe  Deposit  &  Trust  Company  in 
the  presence  of  Andrew  G.  Spamer,  I.  William  Marshall,  and 
myself."  In  November,  1897,  Mr.  Berry  drew  up  and  signed  a 
paper  certifying  that  he  had  made  certain  provisions  in  his  will. 
That  will  has  not  been  found.  On  the  back  of  that  certificate 
he  indorsed  the  following  memorandum :  "  This  is  to  certify 
that  I  have  canceled  all  former  wills  made  by  me,  and  substituted 
in  their  stead  the  one  dated  February  10th,  1899,  as  my  last  wilt 
and  testament,  in  which  I  bequeathed  to  Lucretia  Berry  Walker, 
my  wife's  namesake,  the  sum  of  $2,000,  I.  Hamilton  Walker  the 
sum  of  $1,500,  Georgia  O.  Walker  the  sum  of  $1,500,  Martha  G. 
Walker  the  sum  of  $1,500,  Sarah  P.  Walker  the  sum  of  $1,500, 
Uthman  Walker  the  sum  of  $1,500.  George  R.  Berry."  The 
figures  named  in  this  certificate  tally  precisely  with  those  set  forth 
in  the  will  of  February  the  10th.  On  the  23d  of  January,  1899  — 
or  eighteen  days  before  the  will  was  signed  —  Mr.  Berry  made 
out  in  his  own  handwriting  a  complete  inventory  of  all  his  real 
and  personal  estate,  affixing  to  the  various  shares  of  stock  and  to 
the  bonds  which  he  owned  their  then  market  value,  and  putting 
upon  the  real  estate  and  the  contents  of  his  dwelling-house  esti- 
mated values.  Included  in  this  inventory  were  250  shares  of 
City  Passenger  Railway  stock  and  252  shares  of  Consolidated 
Railway  stock.  These  502  shares  of  stock  he  sold  on  February 
10th  after  making  his  will,  and  received  therefor  the  sum  of 
$31,950,  which  was  deposited  to  his  credit  with  the  Mercantile 
Trust  &  Deposit  Company.  This  transaction  involved  about 
three-sevenths  of  the  testator's  estate,  and  it  has  not  been  suggested 
by  any  one  connected  with  it  that  Mr.  Berry  was  incapable  of 
making  it.     The  fact  is  he  did  make  it. 

Against  all  this  overwhelming  evidence,  showing  in  the  most 
positive  manner  that  George  R.  Berry  exhibited  on  February  10, 
1899,  judgment  and  understanding,  as  well  as  exact  knowledge, 
in  reference  to  the  amount  and  situation  of  his  property,  and  in 
reference  to  the  relative  claims  of  the  different  persons  who 
should  have  been  the  objects  of  his  bounty,  to  say  nothing  of  the 
strong  indications  in  the  same  direction  which  the  numerous  pro- 
visions of  the  will  itself  furnish,  the  plaintiffs  adduced  a  number 
of  independent  and  disconnected  incidents  in  the  life  of  the  testa- 
tor that  had  occurred  both  before  and  after  the  execution  of  the 
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will,  with  a  view  of  showing  that  at  the  time  he  made  the  will  he 
was  mentally  incapable  of  making  a  valid  one.  Nearly  all  of 
those  incidents  were  before  this  court  on  the  former  appeal. 
They  were  then  discussed  and  excluded  as  the  bases  for  hypotheti- 
cal questions.  It  would  be  a  wearisome  task  to  go  over  all  of 
them  again.  They  are  trivial,  insignificant,  and  of  no  probative 
value  as  respects  the  testator's  mental  capacity  on  February  10, 
1899,  when  the  will  was  made;  and  they  are  utterly  insufficient 
to  overthrow  the  plaintiffs'  own  affirmative  proof  establishing 
that  capacity.  It  is  not  pretended  that  George  R.  Berry  was  per- 
manently insane.  Even  if  the  incidents  alluded  to  had  a  tendency 
to  show  that  at  times,  owing  to  transient  causes,  his  mental  facul- 
ties were  clouded,  they  did  not  show  a  permanent  impairment, 
far  less  did  they  show  any  impairment  at  the  time  the  will  was 
executed.  Some  of  the  more  prominent  of  these  incidents  will 
now  be  mentioned,  and  they  will  serve  as  illustrations  of  all. 
Thus  it  was  shown  that  Mr.  Berry  had  been  addicted  to  excessive 
smoking,  but  that  was  thirty  years  before  the  will  was  made. 
Even  had  the  habit  been  contemporaneous  with  the  making  of  the 
will,  it  would  have  proved  nothing.  Would  any  court  permit  a 
jury  to  infer  that  a  man  was  mentally  incapable  of  making  a  will 
because  he  smoked  fifteen  cigars  a  day?  It  was  also  proved  by 
three  witnesses  that  Mr.  Berry,  many  years  ago,  and  frequently 
in  later  years,  had  stated  that  his  grandfather,  Charles  Constable, 
borrowed  half  a  million  of  dollars  in  his  lumber  business  from 
Robert  Oliver,  and  that  this  was  in  the  first  half  of  the  last  cen- 
tury. The  record  contains  evidence  that  Charles  Constable  did 
borrow  money  from  Robert  Oliver.  Certified  copies  of  the  ac- 
counts in  the  estate  of  Robert  Oliver,  deceased,  show  that  on  De- 
cember 31,  1834,  there  was  due  to  Oliver's  estate  by  Charles  Con- 
stable $15,587.70.  How  much  more  Constable  had  borrowed 
does  not  appear.  Nor  does  it  appear  from  what  source  Mr. 
Berry  got  the  impression  that  so  large  a  sum  as  one-half  million 
of  dollars  had  been  loaned  to  his  grandfather.  Had  he  been  told 
so,  or  did  he  simply  imagine  it?  It  has  not  been  shown  that  it 
was  a  delusion  —  that  he  believed  it  to  be  true  in  spite  of  evi- 
dence which  should  have  convinced  him  that  it  was  a  fiction. 
Without  anything  to  indicate  whether  Mr.  Berry  merely  repeated 
what  he  had  heard,  or  whether  he  imagined  the  whole  story,  or 
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was  simply  mistaken  as  to  the  event,  a  jury  would  not  have  been 
justified  in  concluding  that  this  incident  indicated  a  want  of  tes- 
tamentary capacity,  especially  when  the  incident  itself  had  no  rela- 
tion to  the  will  or  to  the  making  of  the  will.  In  1896  Mr.  Berry 
said  in  the  presence  of  several  persons  that  he  had  given  his  house 
on  Eutaw  place  to  his  wife ;  "  that  he  believed  in  being  honest  in 
everything;  that  he  had  given  his  Eutaw  place  house  to  his  wife, 
and  that,  if  he  went  to  the  bank  to-morrow  to  borrow  any  money, 
he  would  certainly  tell  them  he  had  given  her  the  house  before 
he  secured  the  loan."  His  wife  was  then  living.  When  Mr. 
Berry  died,  the  title  to  the  house  stood  in  his  own  name.  There  is 
no  evidence  to  show  that  he  had  not  given  her  the  house.  She 
may  have  held  an  unrecorded  deed  for  it.  There  is  nothing  to 
indicate  that  she  did  not.  Could  a  jury  be  permitted  to  guess 
that  she  did  not,  and  then  to  infer  from  that  guess  that  in  1896 
Mr.  Berry  was  laboring  under  a  delusion  with  respect  to  the 
ownership  of  a  portion  of  his  property?  It  is  true  that,  after  the 
death  of  his  wife,  in  November,  1897,  he  failed  physically.  His 
walk  became  less  elastic,  and  degenerated  into  a  shuffling  gait. 
But  can  a  jury  be  allowed  to  say  from  that  circumstance  that  he 
no  longer  possessed  the  requisite  capacity  to  make  a  will? 
"  Neither  age,  nor  sickness,  nor  extreme  distress,  nor  debility 
of  body  will  affect  the  capacity  to  make  a  will,  if  sufficient  intel- 
ligence remains."  (Higgins  v.  Carlton,  28  Md.  115,  92  Am. 
Dec.  666.)  One  of  the  witnesses  was  asked  whether  in  Novem- 
ber, 1898,  Mr.  Berry's  manner  impressed  the  witness  as  being 
silly.  There  was  no  foundation  laid  for  such  an  inquiry,  even  if 
it  had  been  competent  in  any  event.  It  was  the  mere  naked 
opinion  of  the  witness  which  was  asked  for,  and  it  would  be  ex- 
ceedingly dangerous  to  allow  such  opinions  to  go  to  a  jury. 
Such  evidence  is  open  to  many  objections.  It  is  not  the  state- 
ment of  a  fact,  but  simply  the  impression  of  the  witness,  which 
there  is  no  means  of  controverting.  If  a  witness  should  swear 
falsely  as  to  an  impression,  it  would  be  impossible  to  convict  him 
of  perjury,  because  there  would  be  no  method  by  which  the  falsity 
of  the  statement  could  be  shown.  It  is  very  easy  to  say  of  a  dead 
man  that  at  some  period  in  his  life  he  impressed  a  witness  as 
being  silly ;  and  if  the  validity  of  wills  is  made  dependent  on  such 
impressions,  it  would  not  be  difficult  to  vacate  any  will.      Nor 
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can  the  fact  that  a  testator  has  made  a  disposition  different  from 
the  one  he  antecedently  stated  he  would  make  be  treated  as  evi- 
dence of  his  inability  to  make  a  valid  deed  or  contract. 

Not  one  of  the  various  incidents  contained  in  the  record  tended 
to  show  that  Mr.  Berry  had  not  the  requisite  mental  capacity  to 
make  a  valid  will  at  the  time  he  did  make  his  will.  Can  it  be  possi- 
ble that  a  combination  of  all  those  incidents  will  establish  a  conclu- 
sion which  no  one  of  them  tends  to  prove  ?  The  sum  of  any  number 
of  zeros  will  always  be  zero,  and  this  is  true  in  the  law  of  evi- 
dence as  well  as  in  arithmetic.  You  may  combine  as  many  inde- 
pendent circumstances  as  you  please,  and,  if  no  one  of  them  has 
any  legal  tendency  to  establish  the  fact  to  be  proved,  then  all  of 
them  taken  together  can  have  no  greater  probative  value.  If 
each  proves  nothing,  all  can  prove  no  more.  To  assert  the  con- 
trary is  to  state  that  the  aggregation  of  a  number  of  incompetent 
facts  is,  by  force  of  that  mere  aggregation,  sufficient  to  establish 
a  result  which  no  one  of  the  same  facts  considered  by  itself  has 
even  the  remotest  tendency  to  prove.  (Railroad  Co.  v.  Pumphrey, 
72  Md.  87,  19  Atl.  8.)  This  must  be  distinguished  from  the 
other  proposition  that  a  fact  which  tends  to  prove  the  issue, 
though  in  itself  slight,  and,  if  standing  alone,  insufficient  to  estab- 
lish it,  is  still  admissible.  With  positive,  direct,  and  unequivocal 
evidence  adduced  by  the  plaintiffs  themselves,  and  showing  con- 
clusively that  George  R.  Berry,  when  he  made  out  the  memo- 
randa for  his  will,  and  afterward  when  he  signed  that  will,  fully 
and  accurately  knew  what  property  he  had,  and  that  he  intelli- 
gently selected  the  persons  he  wished  to  be  his  beneficiaries,  and 
further  showing  that  on  the  very  day  he  executed  the  will  he  con- 
cluded contracts  affecting  three-sevenths  of  his  entire  estate,  no 
jury  could  rationally  have  inferred  from  the  collateral  circum- 
stances alluded  to,  and  which  were  not  coincident  with  the  mak- 
ing of  the  will,  and  threw  no  light  upon  his  mental  condition  at 
that  time,  that  he  was,  when  he  signed  the  will,  unable  to  make  a 
valid  deed  or  contract.  It  was  therefore  the  clear  duty  of  the 
court  to  withdraw  the  case  from  the  consideration  of  the  jury, 
and  its  ruling  to  that  effect  in  the  thirty-third  bill  of  exceptions 
was  right,  unless  the  plaintiffs  were  entitled  to  have  had  the  medi- 
cal experts  express  their  opinions  on  the  facts  in  evidence.  And 
this  brings  us  to  the  inquiry :    Was  the  court  right  in  refusing  to 
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allow  the  medical  experts  to  draw  inferences  from  the  circum- 
stances testified  to  by  the  other  witnesses,  when  obviously  those 
circumstances  were  insufficient,  in  the  judgment  of  the  court,  to 
warrant  a  conclusion  that  the  testator  was  devoid  of  a  testa- 
mentary capacity  at  the  time  the  will  was  made? 

We  need  not  repeat  what  was  said  on  the  former  appeal  with 
respect  to  the  danger  of  inflicting  great  wrong  in  the  trial  of  con- 
tested will  cases,  if  much  reliance  is  placed  on  the  opinions  of 
medical  experts  who  personally  know  nothing  about  the  mental 
capacity  of  a  testator,  and  who  substitute  for  that  ignorance  mere 
conjectures  and  inferences,  often  most  illogical  and  absurd.  But, 
fortunately  for  the  cause  of  justice,  it  is  not  every  will  case  that 
presents  an  opportunity  for  these  medical  experts  to  ventilate 
their  theories.  The  precise  situation  with  which  we  have  to 
deal  now  is  this :  Given  a  case  where  the  contestants  have  them- 
selves conclusively  proved  that  the  testator  was,  at  the  time  he 
signed  and  published  his  will,  fully  competent  to  make  a  valid 
deed  or  contract ;  and  given  certain  other  circumstances  which  are 
neither  medical  nor  obscure,  and  need  no  interpretation  or  expla- 
nation by  a  physician,  and  which  relate  to  other  periods  of  time ; 
and  given  the  further  fact  that  those  circumstances  furnish  in 
the  opinion  of  a  judge  no  foundation  for  an  inference  that  the 
testator  was  incompetent  to  make  a  will  when  he  did  make  it  — 
can  a  medical  expert  be  put  upon  the  stand  to  draw  a  different 
conclusion,  and  to  say  that  in  his  judgment,  and  according  to  his 
method  of  reasoning,  those  circumstances  do  indicate  mental  in- 
capacity? If  this  can  be  done,  the  medical  expert  at  once  usurps 
the  province  of  the  judge,  whose  duty  it  is  to  decide  upon  the  legal 
sufficiency  of  evidence ;  and  such  a  decision  always  involves  a  de- 
termination as  to  whether  the  circumstances  are  susceptible  of 
sustaining  a  particular  inference.  Can  a  medical  expert  reason 
any  more  accurately  or  logically  than  an  individual  who  is  not  a 
medical  expert?  The  duty  of  the  court  is  clear.  "But  the 
legal  sufficiency  of  the  evidence  adduced  to  sustain  the  issue  or 
to  establish  any  particular  fact  material  to  its  determination  is  a 
question  of  law,  and  not  of  fact ;  and  wherever  it  is  so  light  and 
inconclusive  that  no  rational,  well-constructed  mind  can  infer 
from  it  the  fact  which  it  is  oflFered  to  establish,  it  is  the  duty  of  the 
court,  when  applied  to  for  the  purpose,  to  instruct  the  jury  that 
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there  is  no  evidence  before  them  to  warrant  their  finding  the  fact 
thus  attempted  to  be  proved.  *  *  *  The  exercise  of  this 
power  by  the  courts,  as  was  said  by  Judge  Dorsey  in  Cole  v. 
Hebb  (7  Gill  &  J.  41)  'is  no  infringement  of  the  sage  axiom  of 
the  common  law,  "Ad  questiones  juris  respondent  judices,  ad 
questiones  facti  respondent  juratores"  It  is  coeval  with  the  in- 
stitution of  the  trial  by  jury;  is  the  balance-wheel  of  the  machine 
by  which  their  powers  are  exerted  —  a  check,  a  safeguard  placed 
around  them  to  prevent  the  abuse,  and  not  the  use,  of  their  au- 
thority. It  is  in  fact,  both  in  practice  and  theory,  the  great  con- 
servative principle  of  our  jurisprudence  as  respects  the  trial  by 
jury/  "  (Clarke  v.  Dederick,  31  Md.  150.)  The  tendency  of 
the  medical  expert  to  involve  in  mystery  the  simplest  unscientific 
facts,  and  to  cloud  them  in  bewildering  technical  nomenclature, 
and  then  to  deduce  most  irrelevant  conclusions  from  them,  is  no- 
torious, and  is  frequently  exhibited  in  trials  at  nisi  prius;  and  it  is 
consequently  apparent  that  these  medical  experts  are  no  better 
qualified  to  draw  correct  inferences  from  everyday  transactions 
and  nonscientific  premises  than  is  the  ordinary  man  of  average 
common  sense.  "  These  doctors,"  said  the  Supreme  Court  of 
Illinois  a  few  years  ago,  "  were  summoned  by  the  contestants  as 
'  experts  '  for  the  purpose  of  invalidating  a  will  deliberately  made 
by  a  man  quite  as  competent  as  either  of  them  to  do  such  an  act. 
They  were  the  contestants'  witnesses,  and  so  considered  them- 
selves. The  testimony  of  such  is  worth  but  little,  and  should 
always  be  received  by  juries  and  courts  with  great  caution.  It 
was  said  by  a  distinguished  judge,  in  a  case  before  him,  if  there 
was  any  kind  of  testimony  not  only  of  no  value,  but  even  worse 
than  that,  it  was,  in  his  judgment,  that  of  medical  experts.  They 
may  be  able  to  state  the  diagnosis  of  the  disease  more  learnedly, 
but  upon  the  question  whether  it  had,  at  a  given  time,  reached 
such  a  stage  that  the  subject  of  it  was  incapable  of  making  a  con- 
tract, or  irresponsible  for  his  acts,  the  opinions  of  his  neighbors, 
of  men  of  good  common  sense,  would  be  worth  more  than  that 
of  all  the  experts  in  the  country.  *  *  *  It  must  be  apparent 
to  every  one,  but  few  wills  could  stand  the  test  of  the  fanciful 
theories  of  dogmatic  witnesses,  who  bring  discredit  on  science  and 
make  the  name  of  '  expert '  a  by-word  and  a  reproach.  We  con- 
cur with  the  judge  above  referred  to.     We  would  not  give  the 
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testimony  of  these  common-sense  witnesses  deposing  to  what  they 
know  and  saw  almost  every  day  for  years,  for  that  of  so-called 
experts,  who  always  have  some  favorite  theory  to  support." 
(Rutherford  v.  Morris,  jy  111.  397.) 

Without  pretending  to  lay  down  an  unvarying  rule  with  re- 
spect to  the  admissibility  of  expert  testimony,  because  the  decision 
of  this  case  does  not  require  that  we  should,  it  may  be  said  gen- 
erally that,  to  make  the  opinions  of  experts  admissible  in  evi- 
dence, it  is  necessary  — "  First,  that  the  subject-matter  of  in- 
quiry should  be  within  the  range  of  the  peculiar  skill  and  experi- 
ence of  the  witness ;  and,  secondly,  that  it  should  be  one  of  which 
the  ordinary  knowledge  and  experience  of  mankind  does  not  en- 
able them  to  see  what  inferences  should  be  drawn  from  the  facts." 
(Rogers  Expert  Testimony,  18;  Bank  v.  M anion,  87  Md.  80,  39 
Atl.  90;  Stumore  v.  Shaw,  68  Md.  19,  11  Atl.  360,  6  Am.  St.  Rep. 
412;  Muldowney  v.  Railroad  Co.,  36  Iowa,  473.) 

Now,  bearing  in  mind  that  we  are  not  dealing  with  a  question 
of  insanity,  or  with  some  occult  mental  disease,  but  solely  with  a 
statutory  mental  capacity,  or  that  degree  of  capacity  needed  to 
enable  a  person  to  make  a  valid  deed  or  contract  —  an  everyday 
transaction,  and  a  subject-matter  which  is  within  the  ordinary 
knowledge  and  experience  of  mankind,  and  where  ordinarily  in- 
telligent men  obviously  are  able  to  see  what  inferences,  if  any, 
should  be  drawn  from  the  facts  disclosed  to  them  —  upon  what 
possible  principle  or  theory  can  an  expert  be  allowed  to  say  that 
he  is  better  qualified  to  reason  logically  from  those  same  facts, 
in  such  a  situation  as  is  here  presented,  than  is  the  trial  judge? 
And  this  the  expert  must  say,  if  not  in  words  certainly  in  effect, 
if  he  undertakes  to  testify  that  the  facts  indicate  mental  inca- 
pacity, when  the  judge  is  of  opinion  that  they  do  not.  It  is  the 
settled  law  of  this  State  that  the  judge  must  determine  whether 
the  facts  deposed  to  by  a  nonexpert  witness  are  sufficient  to  en- 
able the  witness  to  draw  a  conclusion  from  them  as  to  a  testa- 
tor's mental  capacity.  Before  the  witness  can  state  his  conclu- 
sion, he  must  disclose  the  facts  upon  which  it  is  founded,  so  that 
the  judge  may  see  whether  those  facts  are  legally  sufficient  as  a 
basis  for  any  conclusion,  whether  a  rational  conclusion  to  the 
effect  that  the  testator  was  not  mentally  competent  can  be  drawn 
from  them.     If  the  facts  be,  in  the  judgment  of  the  court,  insuffi- 
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cient  to  warrant  the  inference  that  the  testator  yvas  incompetent, 
the  witness  will  not  be  permitted  to  state  such  an  inference ;  and, 
if  a  rational  mind  cannot  logically  deduce  from  those  facts  the 
conclusion  sought  to  be  established,  then  the  court  will  withdraw 
the  case  from  the  jury.  Now,  it  is  manifest  that,  if  the  court  may 
lawfully  say  that  given  facts,  needing  no  interpretation  or  elucida- 
tion, and  not  obscure  or  scientific,  do  not  warrant  a  conclusion  of 
mental  incapacity,  it  is  because,  in  the  opinion  of  the  court,  there 
is  no  necessary  or  logical  relation  between  the  facts  and  the  con- 
clusion attempted  to  be  deduced  from  them ;  and  the  question  as 
to  whether  there  is  such  a  relation  is  a  question  respecting  the 
relevancy  of  evidence.  Wherein  does  that  situation  differ  from 
the  one  where  precisely  the  same  facts,  not  obscure,  not  technical, 
and  needing  no  interpretation  or  explanation,  are  put  to  a  medical 
expert  with  a  view  of  getting  him  to  deduce  a  conclusion,  though 
as  a  matter  of  law  the  court  is  of  opinion  that  no  rational  infer- 
ence of  mental  incapacity,  as  contemplated  by  the  statute,  can  be 
drawn  at  all?  As  the  case  was  presented,  there  is  no  question 
raised  involving  medical  skill,  nor  is  there  any  inquiry  which 
lies  peculiarly  within  a  medical  expert's  knowledge  or  experience. 
The  medical  expert  is  no  better  qualified  to  determine  from  the 
facts  and  circumstances  alluded  to  the  testator's  capacity  to  make 
a  valid  deed  or  contract  than  common-sense  people  would  be, 
who  knew  nothing  more  about  him  than  the  expert  knew;  and 
the  assumption  that  the  expert  is  more  competent  than  other 
people  to  deduce  inferences  from  such  inconclusive,  immaterial, 
and  collateral  incidents  as  the  record  discloses  would,  if  conceded, 
put  the  expert  in  the  place  of  the  judge  to  pass  upon  the  relevancy 
of  evidence.  Nor  would  the  anomaly  end  there ;  for,  if  one  ex- 
pert may  be  permitted  to  draw  an  inference  of  incapacity  from 
such  facts  in  a  case  presented  as  this  was,  then  another  expert 
would  be  allowed  to  draw  precisely  the  opposite  conclusion  from 
identically  the  same  facts.  It  is  a  matter  of  common  knowledge 
and  everyday  experience  that  medical  experts  constantly  do  that 
very  thing.  Both  conclusions  cannot  be  right.  If  each  of  these 
irreconcilable  opinions  goes  to  the  jury,  the  issue  ceases  to  be 
one  of  fact,  and  degenerates  into  a  conflict  of  inferences,  even 
though  the  trial  judge  should  be  of  opinion  that  there  is  no 
foundation  upon  which  any  inference  can  rest.     And  this,  too, 
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in  a  case  where  the  judge  is  just  as  competent,  if  not  better  quali- 
fied, to  determine  whether  there  is  any  logical  relation  between 
the  facts  and  the  inference;  and  he  is  just  as  competent  to  so 
determine  because  the  whole  process  is  one  of  reasoning,  pure 
and  simple,  and  therefore  one  not  within  the  range  of  the  peculiar 
skill  and  experience  of  a  medical  expert. 

But  it  is  objected,  if  the  court  excludes  the  medical  expert  in 
the  circumstances  here  presented,  then  a  medical  expert  would 
never  be  allowed  to  testify  in  a  contested  will  case,  because: 
First,  if  the  facts  were,  in  the  opinion  of  the  court,  such  as  fully 
to  warrant  an  inference  of  capacity,  the  expert  would  not  be 
permitted  to  draw  an  opposite  inference;  and,  secondly,  if  the 
facts  were  such  as  to  justify  the  inference  of  incapacity,  the  ex- 
pert would  not  be  needed  to  draw  it.  Therefore  he  would  be 
excluded  in  every  instance.  But  this  conclusion  is  fallacious,  be- 
cause not  contained  within  the  premises.  If  the  first  contingency 
exists,  then  the  expert  would  be  incompetent  to  testify,  because 
the  subject-matter  would  not  be  within  the  range  of  his  peculiar 
skill  and  experience.  It  would  not  be  a  case  for  an  expert  opin- 
ion. To  this  category  the  case  at  bar  belongs.  If  the  second 
contingency  exists,  though  the  expert  might  not  be  needed,  if 
there  were  facts  tending  to  prove  a  mental  disease,  he  would  be 
a  competent  witness  to  explain  that  disease,  and  to  show  its  effect 
or  influence  upon  the  intellectual  faculties.  But  there  may  be  a 
third  contingency,  not  included  in  the  dilemma,  and  it  is  this: 
There  may  be  a  situation  so  obscure,  or  so  manifestly  depending 
on  scientific  phenomena,  that  neither  judge  nor  jury  can,  without 
technical  aid,  draw  an  accurate  conclusion  from  them.  In  such 
an  instance  the  expert  would  be  a  competent  witness. 

It  has  been  insisted  that  the  medical  experts  should  have  been 
allowed  to  testify  for  another  reason,  namely,  so  as  to  show  that 
the  other  witnesses  called  by  the  plaintiffs,  and  who  had  shown, 
by  the  facts  to  which  they  deposed,  the  existence  of  an  undoubted 
mental  capacity  on  the  part  of  Mr.  Berry,  were  mistaken.  Whilst 
a  party  to  a  cause  has  no  right  to  impeach  his  own  witness,  he 
may  show  that  his  witness  was  mistaken.  The  proffered  evidence 
does  not  fall  within  that  doctrine.  It  was  not  proposed  to  show 
facts  at  variance  with  the  other  facts,  but  the  purpose  was  to 
introduce   the   inferences   of  medical   experts,   notwithstanding 
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those  inferences  were  founded  on  data  which  furnished  no  legal 
basis  for  such  inferences.  If  the  facts  did  not  warrant  the  intro- 
duction of  expert  testimony  because  of  the  reasons  heretofore  as- 
signed, then  the  purpose  for  which  such  testimony  was  offered 
could  not  make  it  admissible.  No  evidence  was  adduced  to  show, 
under  the  second  issue,  that  the  testator  did  not  know  the  con- 
tents of  the  will;  on  the  contrary,  all  the  evidence  proved  most 
clearly  that  he  did  know  and  thoroughly  understand  all  of  its 
provisions. 

The  views  we  have  expressed  are  sufficient  to  show,  without 
further  elaboration,  that  the  trial  court  was  entirely  right  in  re- 
fusing to  let  any  of  the  medical  experts  testify.  This  being  so, 
it  becomes  unnecessary  to  notice  the  several  hypothetical  ques- 
tions propounded  and  excluded,  and  we  therefore  affirm,  without 
further  comment,  the  rulings  set  forth  in  the  twenty-eighth, 
twenty-ninth,  thirtieth,  thirty-first,  and  thirty-second  bills  of  ex- 
ception. 

Of  the  remaining  twenty-one  exceptions,  seventeen  relate  to 
nonexpert  opinions,  five  concern  the  admissibility  of  certain  facts, 
five  affect  rulings  admitting  evidence  on  cross-examination,  and 
one  was  taken  to  a  ruling  rejecting  evidence  as  to  collateral  in- 
sanity. These  exceptions  will  be  briefly  treated  in  the  inverse 
order  in  which  they  have  just  been  stated. 

In  the  eighteenth  bill  of  exception  a  niece  of  the  testator  was 
asked :  "  Have  there  been  other  members  of  your  family,  or 
other  connections  of  your  family,  who  are  affected  with  mental 
trouble?"  Upon  objection  made  by  the  defendant,  the  question 
was  ruled  out.  The  ruling  was  right.  It  is  competent  to  prove 
that  insanity  exists  or  existed  in  the  family  of  the  person  whose 
sanity  is  under  investigation,  but  this  can  only  be  done  after  a 
"  foundation  has  been  laid  by  an  offer  of  some  direct  proof  of 
insanity  in  the  person  whose  mental  condition  is  in  issue."  (16 
Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  614,  and  notes  1-3).  It  is 
only  cumulative  evidence,  and,  unless  the  foundation  above  in- 
dicated has  been  laid,  it  is  not  admissible.  Of  itself,  and  standing 
alone,  it  proves  nothing.  No  foundation  was  laid  for  its  introduc- 
tion, and  therefore  the  evidence  of  collateral  insanity  was  prop- 
erly excluded. 

The  nineteenth,  twentieth,  twenty-first,  twenty-third,  and 
Vol.  VIII  —  21. 
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twenty-fourth  exceptions  were  reserved  to  rulings  admitting  cer- 
tain questions  as  relevant  on  cross-examination.  The  nineteenth, 
twentieth,  and  twenty-first  cover  the  testimony  of  Dr.  Morgan, 
the  attending  physician  of  Mr.  Berry  during  the  latter's  last  ill- 
ness, and  for  several  years  prior  thereto.  Dr.  Morgan  was  called 
to  the  witness  stand  by  the  plaintiffs,  and  gave  an  intelligent 
and  clear  description  of  Mr.  Berry's  physical  condition  just  pre- 
ceding his  decease.  In  the  course  of  his  testimony  Dr.  Morgan 
stated  that  Mr.  Berry  had  had  a  fall  in  January,  1898,  and  that 
"  the  fall  shocked  his  nervous  system  for  a  day  or  two ;  that  was 
all."  The  obvious  purpose  of  the  plaintiffs  was  to  lay  a  founda- 
tion for  an  inference  that  the  shock  to  the  nervous  system  pro- 
duced some  effect  upon  the  mind,  and  it  was  clearly  competent 
upon  cross-examination  to  ask  the  attending  physician  whether 
that  shock  did  in  any  way  impair  the  testator's  mind,  because  such 
a  witness  could  speak  with  accuracy  of  the  symptoms  and  con- 
ditions which  he  saw.  The  cross-examination  was  manifestly 
relevant.  The  twenty-third  and  twenty-fourth  exceptions  relate 
to  part  of  the  testimony  of  John  W.  Marshall.  A  paper  was  in- 
troduced during  the  direct  examination  of  that  witness,  and  the 
paper  showed  some  inaccuracies  in  a  calculation  made  by  Mr. 
Berry.  Upon  cross-examination  Mr.  Marshall  was  asked  to  pro- 
duce another  paper,  in  the  handwriting  of  the  testator,  upon 
which  the  calculation  was  correct.  If  the  object  of  the  offer  of 
the  first  paper  was  to  show  an  incapacity  to  calculate,  it  was  com- 
petent on  cross-examination  to  rebut  that  by  showing  that  he 
could,  and  the  most  direct  way  of  doing  so  was  by  the  production 
of  other  calculations.  But,  even  if  the  ruling  were  wrong,  no 
injury  was  done.  The  case  was  taken  from  the  jury  because  of 
the  want  of  legally  sufficient  evidence  to  sustain  the  first  and 
second  issues,  and  the  fact  that  on  one  piece  of  paper  Mr.  Berry 
had  made  a  mistake  in  multiplying  certain  figures,  whilst  on 
another  slip  of  paper  he  had  correctly  multiplied  other  figures, 
in  no  way  reflects  on  the  question  as  to  whether  the  court  was 
right  in  holding  that  there  was  a  failure  of  evidence  to  prove 
mental  incapacity.  A  mistake  in  multiplying  a  set  of  figures  no 
more  proves  an  inability  to  make  a  valid  deed  or  contract  than 
would  a  mistake  in  spelling  or  in  grammar.  In  an  inventory  of 
his  property  made  out  by  Mr.  Berry  and  heretofore  alluded  to, 
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there  appeared  two  entries  —  one  of  250  shares  of  City  Passenger 
Railway  stock,  and  one  of  252  shares  of  Consolidated  Railway 
stock.  Mr.  Marshall  stated  on  his  examination  in  chief  that  the 
inventory,  including  the  two  entries  just  spoken  of,  was  a  correct 
list  of  Mr.  Berry's  property.  In  fact,  however,  Mr.  Berry  had 
sold  the  above-mentioned  shares  of  stock  after  the  will  had  been 
executed.  Upon  cross-examination  the  witness  said  that  Mr. 
Berry  had  told  him  on  February  10,  1899  —  the  day  the  will  was 
signed  —  that  he  had  agreed  to  sell  the  stock,  and  that  he  in- 
tended to  deposit  the  proceeds  of  sale  at  the  Mercantile  Trust 
&  Deposit  Company.  Mr.  Berry  did  do  this,  and  the  witness 
added:  "And  I  have  the  bank-book  showing  that  deposit." 
There  was  no  error  in  the  ruling  admitting  this  testimony.  The 
statement  made  by  Mr.  Berry  enabled  Mr.  Marshall  to  identify 
the  money  deposited  as  a  substitute  for  the  stock  which  had  been 
sold.  But  even  had  the  ruling  been  wrong,  no  injury  was  done 
by  it,  and  consequently  it  would  not  justify  a  reversal. 

The  fifth,  eighth,  twenty-second,  twenty-sixth  and  a  half,  and 
twenty-seventh  and  a  half  exceptions  relate  to  the  exclusion  of 
evidence.  The  eighth,  twenty-sixth  and  a  half,  and  twenty- 
seventh  and  a  half  need  not  be  discussed,  as  they  are  fully  cov- 
ered by  what  was  said  on  the  former  appeal.  The  fifth  arose  in 
this  way:  Frederick  A.  Cochran  testified  that  he  was  present 
when  the  will  was  read,  and  the  plaintiffs  then  offered  to  prove 
that  Mr.  Marshall  (who  drew  the  will,  and  who  is,  and  then  was, 
as  has  been  previously  stated,  the  vice-president  of  the  defendant 
corporation,  the  executor)  said  in  a  conversation,  before  the  exec- 
utor qualified,  that  the  children  of  Mr.  Berry's  brother  Charles 
had  been  left  out  of  the  will  because  he  (Marshall)  thought  they 
were  grandnieces,  and  not  nieces  and  nephews,  of  George  R. 
Berry.  This  was  not  admissible,  and  it  would  not  have  been 
competent  evidence  even  if  Mr.  Marshall  had  been  the  executor. 
No  declaration  made  by  an  executor  before  his  qualification  can 
be  received  against  him  as  the  representative  of  the  estate,  or 
bind  legatees,  distributees,  or  creditors.  (1  Greenleaf  Evidence, 
§  179;  Webster  v.  De  Compte,  74  Md.  259,  22  Atl.  232.)  In  the 
twenty-second  exception  the  plaintiffs  offered  to  ask  Mr.  Marshall 
whether  he  had  not,  "  after  the  death  of  Mr.  Berry,  and  after  the 
qualification  of  the  executor,  threatened  the  plaintiffs,  or  some 
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one  in  their  behalf,  or  some  one  connected  with  the  prosecution 
of  the  caveat,  that,  in  the  event  of  the  will  being  sustained,  he 
would  take  away  from  them  the  bequest  made  by  the  testator." 
This  was  wholly  irrelevant.  Suppose  Mr.  Marshall  had  so  stated, 
it  would  have  been  a  very  foolish  remark,  signifying  literally 
nothing,  because  he  was  powerless,  to  do  anything  of  the  sort.  If 
he  did  make  the  statement,  what  issue  did  it  tend  to  prove? 
Obviously  none.  And  it  was  clearly  not  competent  as  a  founda- 
tion for  the  impeachment  of  the  credibility  of  the  plaintiffs'  own 
witness. 

The  first,  second,  third,  fourth,  sixth,  seventh,  tenth,  eleventh, 
twelfth,  thirteenth,  fifteenth,  sixteenth,  seventeenth,  twenty-fifth, 
twenty-sixth,  and  twenty-seventh  exceptions  were  taken  to  the 
exclusion  of  nonexpert  opinions.  There  is  no  exception  numbered 
nine  in  the  record.  We  do  not  deem  it  necessary  to  consider  these 
exceptions  at  length.  What  has  been  said  in  this  opinion  and 
what  was  decided  on  the  former  appeal  respecting  most  of  these 
questions  is  all  that  is  needed  to  show  there  was  no  error  com- 
mitted in  any  of  those  seventeen  rulings.  It  is  apparent  that 
none  of  the  witnesses  disclosed  adequate  bases  for  acquiring  a 
knowledge  of  Mr.  Berry's  mental  capacity,  with  possibly  the 
single  exception  of  Dr.  Harris ;  and  he  did  not  undertake  to  speak 
of  Mr.  Berry's  capacity  as  of  the  day  the  will  was  executed.  If 
such  frivolous  data  as  most  of  the  witnesses  relied  on  for  the 
formation  of  a  judgment  as  to  Mr.  Berry's  capacity  were  treated 
as  sufficient  for  that  purpose,  the  trial  of  a  caveat  to  a  will  would 
become  a  mere  travesty  of  justice ;  and  no  man  would  feel  assured 
that  his  dispositions  of  his  property  by  last  will  would  be  re- 
spected or  upheld.  The  rules  of  evidence  cannot  be  applied  too 
rigidly  in  such  cases  as  this,  and  the  legal  standard  of  testa- 
mentary capacity  must  be  kept  clearly  and  sharply  distinct  from 
the  speculative  vagaries  of  dogmatic  experts.  The  common  sense 
of  judges,  and  of  jurors,  too,  if  a  case  is  submitted  to  them,  must 
interpose  to  arrest  such  groundless  assaults  on  wills.  We  have 
gone  patiently  through  the  merits  of  this  case  twice,  and  we  en- 
tertain not  the  faintest  doubt  as  to  Mr.  Berry's  thorough  com- 
petency to  make  a  valid  will.  As  we  find  no  errors  in  any  of  the 
rulings  made  below,  they  are  all  affirmed.  The  record  will  be 
remanded  so  that  the  Court  of  Common  Pleas  may  certify  back 
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to  the  Orphans'  Court  of  Baltimore  city  the  findings  of  the  jury 
and  the  costs  in  the  case,  with  a  view  of  bringing  this  protracted 
and  expensive  contest  to  a  close. 

Rulings  affirmed,  and  record  remanded. 


Adams  et  al.  vs.  Town  of  Derry. 

[Supreme  Court  of  New  Hampshire.  Dec.  2,  1902;  71  N.  H.  544,  53  Atl. 

734.J 

Wills  —  Construction. 

A  testator  bequeathed  to  a  town  $10,000  for  the  erection  of  a  building  to 
contain  a  public  hall,  rooms  for  "the  keeping  of  the  town  public 
library/'  rooms  for  the  use  of  the  town  officers,  and  fireproof  vaults 
for  the  safe-keeping  of  the  town  records,  but  without  designating 
the  location  of  the  building.  The  only  "  town  public  library  "  at 
the  date  of  the  will  was  located  by  the  donors  thereof,  and  given 
on  condition  that,  if  the  library  was  divided,  or  located  in  another 
section  of  the  town,  the  donations  should  be  forfeited.  The  testator 
resided  in  the  section  of  the  town  where  the  library  was  located,  and 
knew  of  the  conditions  of  the  gift,  and  that  the  rooms  for  the  library 
were  too  small,  and  that  it  was  necessary  to  provide  other  accommo- 
dations. Laws  1895,  chap.  118,  5§  1,  3,  enacted  four  years  before  the 
date  of  testator's  will,  requires  each  town  to  raise  annually,  by 
taxation,  a  sum  for  the  purpose  of  establishing  and  maintaining  a 
public  library  therein.  Held,  that  the  building  was  not  required  to  be 
located  in  the  section  of  the  town  where  the  "  town  public  library  " 
was  located. 

Case  transferred  from  Superior  Court ;  Pike,  Judge. 

Bill  in  equity  by  Lucian  H.  Adams,  trustee  under  the  will  of 
Benjamin  Adams,  deceased,  and  others,  against  the  town  of 
Derry,  for  the  construction  of  decedent's  will.  Facts  agreed,  and 
case  transferred  from  the  April  Term,  1902,  of  the  Superior 
Court. 

Case  discharged. 

Benjamin  Adams,  late  of  Derry,  in  this  county,  died  March  11, 
1901.  His  will  is  dated  December  13,  1899,  and  among  other 
provisions  contains  the  following :    "  Fourth.  I  give  and  bequeath 
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to  the  town  of  Deny  *  *  *  the  sum  of  ten  thousand  dollars 
($10,000),  to  be  used  and  expended  by  the  said  town  in  the  erec- 
tion of  a  suitable  building  to  be  known  and  designated  as  the 
'  Benjamin  Adams  Memorial  Building ;'  said  building  to  contain 
a  public  hall  for  the  accommodation  of  the  public,  and  suitable 
rooms  for  the  keeping  of  the  town  public  library,  and  rooms  for 
the  use  of  the  officers  of  said  town  for  the  transaction  of  the  town 
business,  and  to  contain  ample  fireproof  vaults  for  the  safe-keep- 
ing of  the  records  of  the  town.  The  building  herein  provided  for 
the  said  town  shall  erect  within  two  years  from  the  date  of  my 
death,  and  my  executor  herein  named  is  directed  to  pay  the  said 
sum  of  ten  thousand  dollars  to  said  town  as  soon  after  my  decease 
as  possible,  that  the  provisions  of  the  will  may  be  complied  with." 
The  only  "  town  public  library  "  is  the  Taylor  Library,  which 
was  given  to  the  town  by  will  and  gift,  and  was  located  by  the 
donors  at  East  Derry.  By  the  terms  of  the  gifts,  which  were  ac- 
cepted by  the  town,  the  donations  should  be  forfeited  if  the  library 
is  divided,  or  located  in  any  other  section  of  the  town.  Benjamin 
Adams  resided  in  that  section  of  the  town,  and  the  town  hall, 
selectmen's  rooms,  and  town  clerk's  office  were  located  there.  The 
rooms  containing  the  library  are  in  the  second  story  of  the  town- 
house,  are  not  fireproof,  and  have  become  too  small  to  properly 
accommodate  the  same,  so  that  it  will  be  necessary  very  soon  to 
provide  other  accommodations.  All  the  foregoing  facts  were 
known  to  the  testator  when  he  made  his  will.  June  26,  1901,  the 
town  voted  to  locate  the  Benjamin  Adams  Memorial  Building 
upon  a  lot  in  a  part  of  the  town  known  as  "  West  Derry,"  where 
the  principal  business  of  the  town  is  carried  on.  The  plaintiffs 
claim  that  by  the  terms  of  the  will  and  upon  the  foregoing  facts 
the  testator  intended  that  the  building  should  be  located  at  East 
Derry.  Lucian  H.  Adams,  one  of  the  plaintiffs,  is  a  trustee  under 
the  will,  and  the  other  plaintiffs  are  residents  and  taxpayers  in 
the  town  of  Derry. 

Eastman  &  Hollis,  for  plaintiffs. 

G.  K.  &  B.  T.  Bartlett  and  John  G.  Crawford,  for  defendants. 

Walker,  J. —  Upon  the  face  of  the  will  no  ambiguity  is  sug- 
gested in  regard  to  the  location  of  the  memorial  building.    There 
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is  no  express  direction  that  it  should  be  located  in  the  east  or  the 
west  part  of  the  town ;  nor  does  the  language  used  show  that  its 
location  in  a  particular  part  of  the  town  was  a  matter  which  the 
testator  wished  to  control.  If  such  had  been  his  purpose,  it  is 
inconceivable  that  he  should  not  have  used  apt  language  to  ex- 
press it,  but  preferred  to  leave  it  to  be  found  indirectly  by  a  doubt- 
ful inference.  The  absence  of  such  language  is  strong  evidence 
of  the  absence  of  such  a  purpose,  which  must  prevail,  unless  the 
competent  facts  and  circumstances,  not  found  in  the  will,  lead  to 
a  different  conclusion.  The  facts  that  the  donors  of  the  Taylor 
Library  provided  against  its  removal  from  East  Derry,  that  there 
is  no  other  "  town  public  library  "  in  the  town,  and  that  the  tes- 
tator knew  these  facts,  show,  it  is  claimed,  that  the  testator's  in- 
tention was  that  the  memorial  building,  which  was  to  contain 
"  suitable  rooms  for  the  keeping  of  the  town  public  library/' 
should  be  located  in  the  easterly  part  of  the  town.  But  the  very 
evident  general  purpose  of  the  testator,  as  shown  not  only  by 
this  paragraph  of  the  will  but  by  others,  was  to  confer  a  benefit 
upon  the  town  as  a  whole.  He  desired  to  promote  the  interests 
of  his  townsmen,  and,  to  effectuate  that  purpose,  he  provided  for 
the  erection  of  a  building  to  be  used  for  the  public  convenience, 
which  should  "  contain  a  public  hall,  *  *  *  suitable  rooms  for 
the  kefeping  of  the  town  public  library,"  and  other  rooms  for  the 
use  of  the  town  officers.  So  far  as  the  public  hall  and  rooms  for 
the  town  officers  are  concerned,  there  is  no  evidence  that  the 
testator  intended  that  the  building  should  be  erected  in  East 
Derry,  rather  than  in  some  other  part  of  the  town.  His  only  re- 
striction in  this  regard  was  that  the  building,  wherever  located, 
should  be  so  constructed  as  to  accommodate  the  people  in  those 
respects.  The  remaining  object  he  had  in  mind  was  that  it  should 
afford  suitable  rooms  for  public  library  purposes.  In  the  absence 
of  a  restriction  like  that  contained  in  the  Taylor  gift,  there  is  no 
reason  why  the  books  of  a  public  library  should  all  be  kept  in  one 
library-room  or  building.  Indeed,  it  might  be  of  great  public  con- 
venience that  there  should  be  two  or  more  suitable  places  in  a 
large  town  like  Derry,  containing  two  or  three  villages,  where 
books  of  the  public  library  might  be  found.  The  town  library 
would  not  be  destroyed  by  such  a  convenient,  disposition  of  its 
books.    If  the  books  purchased  by  the  funds  of  the  Taylor  gift 
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must  be  kept  in  East  Derry,  that  restriction  would  not  prevent 
books  paid  for  by  public  money  raised  by  taxation  from  being  kept 
in  "  suitable  rooms  "  in  West  Derry.  All  the  books  procured  in 
both  ways  would  constitute  the  "  Town  Public  Library/'  Four 
years  before  the  date  of  the  will  the  legislature  required  each  town 
to  raise  annually  a  sum  of  money  by  taxation,  proportioned  to  the 
amount  of  public  taxes,  which  "  shall  be  appropriated  to  the  sole 
purpose  of  establishing  and  maintaining  a  free  public  library 
within  such  town."  (Laws  1895,  chap.  118,  §§  1,  3.)  Books  pur- 
chased with  the  money  raised  by  compliance  with  this  statutory  re- 
quirement are  not  required  to  be  kept  in  any  particular  place.  They 
constitute  a  part,  at  least,  of  the  town  public  library,  and  it  is  not 
improbable  that  it  was  for  their  care  and  preservation  that  the 
testator  required  the  construction  of  "  suitable  rooms "  in  the 
memorial  building.  Whether  they  are  regarded  as  a  part  of  the 
library  now  located  in  East  Derry  or  not,  he  may  have  understood 
that  they  were  not  subject  to  the  restriction  attached  to  the  Tay- 
lor Library,  and  that,  if  the  town  chose  to  locate  the  building  in 
West  Derry,  rooms  for  their  accommodation  therein  would  be  a 
public  benefit.  In  view  of  the  absence  of  the  testator's  intention, 
expressed  by  the  language  of  the  will,  to  locate  the  building  in 
East  Derry,  and  in  view  of  the  fact  that  its  location  in  West  Derry 
would  not  be  necessarily  inconsistent  with  his  intention,  ascer- 
tained both  from  the  will  ajid  the  extraneous  circumstances,  it  is 
not  probable  that  he  intended  to  restrict  the  location  to  the  east- 
erly part  of  the  town.  Whether  there  may  be  other  reasons  lead- 
ing to  the  same  result,  it  is  unnecessary  to  inquire.  Upon  the 
facts  reported,  the  obvious  meaning  of  the  will  in  this  respect, 
which  its  language  alone  imports,  is  not  changed  or  modified 
by  possible  inferences  indicating  a  different  purpose. 

Whether  the  plaintiff  Adams,  as  trustee  under  the  will,  and 
the  other  plaintiffs,  as  residents  in  Derry,  are  proper  parties,  has 
not  been  considered. 

Case  discharged. 

Parsons,  C.  J.,  and  Bingham,  J.,  did  not  sit.  The  others  con- 
curred. 
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Helms  et  at.  vs.  Harclerode  (two  cases). 

(Supreme  Court  of  Kansas,  Dec.  6,  1902;  65  Kan.  736,  70  Pac.  866.] 

Set-off  —  Insolvent  Estate. 

One  who  is  a  creditor  of  an  insolvent  estate,  and  also  its  debtor,  may 
have  his  claim  against  the  estate  set  off  against  the  claim  of  the 
estate  upon  him,  if  such  claims  accrued  in  the  lifetime  of  the  de- 
ceased, and  are  of  such  nature  as  would  constitute  proper  subjects 
of  set-off  in  an  action  by  or  against  the  deceased  if  living. 
(Syllabus  by  the  court.) 

In  banc.  Error  from  District  Court,  Allen  county;  L.  Still- 
well,  Judge. 

Action  by  A.  D.  Harclerode  against  S.  F.  Helms  and  others, 
and  by  S.  F.  Helms  and  wife  against  A.  D.  Harclerode.  The 
cases  were  consolidated,  and  from  the  judgment  S.  F.  Helms  and 
wife  file  separate  petitions  in  error.  Judgment  in  favor  of  Har- 
clerode in  his  official  capacity  affirmed,  and  that  in  his  favor  as 
administrator  reversed. 

A.  H.  Campbell,  for  plaintiffs  in  error. 

Chris  Ritter,  for  defendant  in  error. 

Pollock,  J. —  S.  F.  Helms  and  wife  were  indebted  to  A.  D. 
and  G.  B.  Harclerode  jointly  in  the  aggregate  sum  of  $220,  evi- 
denced by  a  promissory  note  secured  by  chattel  mortgage.  A.  D. 
and  G.  B.  Harclerode  were  indebted  in  unequal  amounts  upon 
accounts  due  S.  F.  Helms.  G.  B.  Harclerode  died,  and  A.  D. 
Harclerode  was  appointed  administrator  of  his  estate.  Helms 
made  proof  of  his  claim  against  the  estate  in  the  Probate  Court 
in  the  amount  of  $100,  which  was  allowed,  and  assigned  in  equal 
amounts  to  the  second  and  fifth  class  of  claims.  Action  in  re- 
plevin was  commenced  by  A.  D.  Harclerode  in  his  individual  and 
in  his  representative  capacity  to  recover  possession  of  the  prop- 
erty covered  by  the  chattel  mortgage.     Thereupon  Helms  and 
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wife  commenced  their  action  against  A.  D.  Harclerode,  in  his 
individual  and  representative  capacity,  to  obtain  a  judgment 
setting  off  the  sum  of  $54  alleged  to  be  due  them  from  A.  D. 
Harclerode  individually  as  against  his  individual  interest  in 
the  note  of  $220,  and  also  against  the  estate  to  obtain  a  judg- 
ment of  set-off  of  the  $100  due  from  the  estate  against  the  in- 
terest of  the  estate  in  the  note.  It  was  alleged  and  proven  both 
A.  D.  Harclerode  and  the  estate  were  insolvent.  Before  bringing 
this  action  of  set-off  a  tender  was  made  to  A.  D.  Harclerode  of 
the  amount  of  his  interest  in  the  note,  less  the  sum  of  $54  claimed 
as  a  set-off.  Also  the  sum  of  $20  was  tendered  A.  D.  Harclerode, 
as  administrator  of  the  estate,  as  satisfaction  in  full  of  the  claim 
of  the  estate  in  the  note,  less  the  $100  due  from  the  estate,  which 
tenders  were  declined,  and  kept  good  by  deposit  in  court.  Both 
actions  were  by  the  District  Court  tried  together  as  one.  The 
court,  upon  conflicting  evidence,  determined  the  amount  due  from 
A.  D.  Harclerode  to  Helms  to  be  $25,  and  awarded  the  claim  of 
set-off  in  this  amount  against  the  individual  claim  of  A.  D.  Har- 
clerode. The  court  refused  to  award  the  set-off  of  $100  as  against 
the  estate,  but  gave  judgment  in  its  favor  for  the  full  amount  of 
its  interest  in  the  note. 

Separate  petitions  in  error  are  filed  in  this  court.  The  contro- 
versy between  A.  D.  Harclerode  and  plaintiffs  in  error,  having 
been  determined  upon  conflicting  evidence,  is  at  an  end.  The 
right  of  set-off  against  the  insolvent  estate  alone  remains.  It  is 
the  contention  of  plaintiffs  in  error  this  right  of  set-off  was  com- 
plete in  the  lifetime  of  G.  B.  Harclerode,  and  therefore  cannot  be 
defeated  by  his  death,  but  is  available  in  this  action.  On  the  other 
hand,  it  is  insisted  the  full  one-half  interest  in  the  note  is  an  asset 
of  the  estate.  The  estate  being  insolvent,  the  creditors  must  be 
paid  in  the  order  of  the  priority  of  their  claims,  and  to  allow  the 
set-off  claimed  would  be  inequitable  and  unjust  to  the  other  cred- 
itors of  the  estate.  The  solution  of  this  controversy  depends  upon 
what  we  are  to  regard  as  assets  of  the  estate.  Does  the  estate, 
which  must  be  applied  to  the  payment  of  the  claims  of  creditors 
in  the  order  of  their  priority  as  established  and  classified  in  the 
Probate  Court,  include  the  full  amount  of  its  one-half  interest 
in  the  note,  or  does  it  only  include  such  amount  less  the  sum  of 
$100  owed  by  the  decedent  to  Helms  before  his  death  ?    It  is  clear, 
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if  the  action  to  obtain  the  set-off  had  been  brought  before  the 
decease  of  Harclerode,  the  set-off  would  have  been  awarded.  It 
is  also  clear,  if  the  claim  upon  which  set-off  is  demanded  had 
arisen  against  the  estate  after  the  death,  and  not  against  the  de- 
cedent in  his  lifetime,  it  would  not  be  available.  Is  it  not  equally 
clear,  a  division  of  this  sum  of  $100  among  the  creditors  of  the 
estate  in  this  case  would  be  a  distribution,  not  of  assets  of  the 
estate,  but  of  the  rightful  property  of  Helms  in  payment  of  debts 
of  the  estate?  These  considerations  impel  us  to  hold  the  estate 
of  the  deceased,  from  which  creditors  are  entitled  to  demand  pay- 
ment of  their  respective  claims  in  the  order  of  their  priority  as 
ascertained  by  their  classification  in  the  Probate  Court,  consists 
of  that  portion  of  the  estate  which  remains  after  settlement  of 
mutual  claims  which  arose  in  the  lifetime  of  the  deceased,  and 
which  might  have  been  set  off  in  a  proper  action  prior  to  the  de- 
cease of  Harclerode,  and  that  the  set-off  pleaded  in  this  case  was 
proper  and  should  have  been  allowed.  This  view  would  seem  to 
be  in  accord  with  the  just  and  equitable  rights  of  the  parties,  and 
in  harmony  with  the  authorities.  The  precise  question  was  ruled 
in  Richardson  v.  Parktr  (2  Swan,  529)  :  "  Though  the  estate  of 
an  intestate  be  insolvent,  yet  one  who  is  a  creditor  of  the  estate, 
and  also  its  debtor  (both  debts  having  been  created  in  the  life- 
time of  the  intestate),  may,  in  an  actibn  upon  the  claim  against 
him  by  the  administrator,  set  off  his  demand  against  the  estate 
to  its  full  amount."  (See  also  22  Am.  &  Eng.  Encyc.  of  Law 
[1st  ed.],  312,  and  many  cases  citfed.) 

It  follows,  the  judgment  in  favor  of  A.  D.  Harclerode  in  his 
individual  capacity  must  be  affirmed.  The  judgment  in  favor  of 
A.  D.  Harclerode  as  administrator  must  be  reversed  for  further 
proceedings  in  accord  with  the  views  herein  expressed.  The 
costs  of  this  court  will  be  divided.    All  the  justices  concurring. 


Note.—  SET-OFF  OR  COUNTERCLAIM  AS  AFFECTING  ESTATE. 

(a)  General  rules  and  principles. 

(b)  Exceptions  or  limitations. 

(c)  As  affected  by  individual  liability. 

(d)  Surety  debts. 
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(e)  As  affected  by  insolvency. 

(f)  As  affecting  legacy,  devise,  or  heir. 

(g)  Statute  of  limitations, 
(h)  Other  illustrative  cases. 

(a)  General  rules  and  principles^—  The  policy  of  the  law,  requiring  the 
speedy  and  least  expensive  settlement  *  of  the  estate  of  deceased  persons, 
favors  the  trial  of  all  matters  in  issue  between  the  administrator  and  other 
persons  interested  in  the  estate  in  the  simplest,  most  direct  manner, 
The  affidavit  required  of  creditors,  before  their  claim  can  be  entertained 
in  the  Probate  Court,  compels  them  to  disclose  the  existence  of  any  set- 
off or  counterclaim,  and  the  amounts  for  which  they  can  obtain  allowance 
is  limited  to  the  difference  between  the  amount  claimed  and  any  sum  in 
which  they  may  be  indebted  to  the  estate.  Hence  the  judgments  can  be 
for  the  difference  only,  if  there  had  been  mutual  dealings  between  the 
creditors  and  the  decedent,  and  this  whether  the  estate  is  solvent  or  in- 
solvent, whether  the  debts  are  payable  simultaneously  or  the  one  presently 
and  the  other  in  the  future,  or  whether  there  be  other  claims  superior  in 
dignity  thereby  affected  or  not;  even  if  the  debt  of  the  estate  would  not 
have  been  the  proper  subject  of  set-off  during  the  lifetime  of  the  parties. 
Administrators  therefore  should,  although  not  bound  by  law  to  do  so  in 
all  the  States,  exhibit  or  plead  in  set-off  any  debt  or  liability  of  the  claim- 
ant to  the  deceased  against  or  claim  presented  for  allowance  against  the 
estate.  (Bealey  v.  Smith,  158  Mo.  515,  525,  quoting  2  Woerner  Adminis- 
tration, $  398.)  And  as  to  jurisdiction  of  Probate  Courts  to  adjust  differ- 
ences and  award  judgment  for  balances,  see  Mitchell  v.  Martin  (63  Mo. 
App.  560) ;  Dray  v.  Bloch  (29  Oreg.  347,  45  Pac.  772)  ;  Tinkham  v.  Smith 
(56  Vt  187)  ;  Stearns  v.  Stearns  (30  id.  213). 

The  Massachusetts  statute  authorizing  the  Probate  Court  to  set  off  a 
debt  due  the  estate  from  an  heir,  devisee,  legatee,  or  distributee  does  not 
relate  to  real  estate  inherited  by  an  heir.  (Jones  v.  Treadwell,  169  Mass. 
430,  48  N.  E.  339) 

The  title  of  an  executor  or  administrator  to  the  assets  of  the  estate  takes 
effect  by  relation  from  the  death  of  the  decedent,  but  it  passes  subject  to 
any  right  of  set-off  or  counterclaim  existing  in  favor  of  a  creditor  of  the 
estate;  and  the  purpose  of  the  law  in  adjusting  mutual  demands  in  farvor 
of  the  estate  and  of  a  claimant  against  it  is  to  ascertain  the  balance  exist- 
ing and  to  give  both  to  the  claimant  and  the  estate  the  benefit  of  all  just 
set-offs,  whether  the  estate  be  solvent  or  insolvent,  and  claims  not  liqui- 
dated and  debts  absolutely  due,  though  payable  in  future,  are  to  be  in- 
cluded in  the  adjustment,  and  the  balance  found  upon  such  adjustment 
is  the  only  debt  remaining.  (Ainsworth  v.  Bank  of  California,  119  Cal. 
470,  51  Pac.  952.) 

Where  there  are  mutual  claims  between  a  party  and  an  estate,  the  tri- 
bunal first  acquiring  jurisdiction  has  full  jurisdiction  over  the  claims  of 
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both  parties,  and  takes  jurisdiction  from  another  tribunal  to  adjust  them. 
(Martin  v.  White,  58  Vt.  398.  3  Ati.  498) 

When  claim  presented  for  allowance  it  is  the  duty  of  an  administrator 
to  claim  any  offset;  if  not  so  claimed  may  not  subsequently  be  enforced 
against  the  claimant.     (Bliss  v.  Little,  63  Vt.  86,  22  Atl.  13.) 

(b)  Exceptions  or  limitations. —  Where  a  surviving  partner  purchased 
from  the  administrator  of  his  deceased  partner  the  interest  of  the  latter 
in  the  partnership  property,  as  assets  of  the  estate,  he  cannot,  in  a  suit  to 
collect  the  purchase  money,  set  off  a  debt  due  him  from  such  decedent  m 
his  lifetime,  even  if  such  set-off  grows  out  of  a  settlement  of  partnership 
matters.    (Welborn  v.  Coon,  57  Ind.  270.) 

An  administrator  cannot  withhold  any  portion  of  the  estate  from  dis- 
tribution in  settlement  of  an  indebtedness  due  him  from  a  cestui  que  trust, 
arising  out  of  a  claim  to  compensation  for  services  rendered  prior  to  his 
appointment  as  administrator;  nor  can  the  same  result  be  obtained  by  a 
colorable  assignment  of  the  claim  to  a  third  party.  (McLaughlin  v. 
Barnes,  12  Wash.  373,  41  Pac.  62.) 

As  against  a  plaintiff  suing  as  administrator,  or  in  a  representative 
capacity,  defendant  cannot  set  up  as  a  bar  to  the  action  any  counterclaim 
or  defense  which  he  has  against  him  as  an  individual.  (Sperb  v.  McCoun, 
no  N.  Y.  605,  610,  18  N.  E.  441.) 

Any  set-off  against  the  demands  of  creditors  upon  decedent's  estate 
must  be  presented  on  a  hearing  of  the  claims,  unless  there  is  reason  to 
contrary,  and  where  once  asserted  it  cannot  be  withdrawn  and  prosecuted 
in  a  different  forum.     (Green  v.  Probate  Judge,  40  Mich.  244.) 

An  administrator  has  no  power  to  bind  the  assets  in  his  hands  by  an 
agreement  that  a  debt  contracted  by  his  intestate  may  be  set  off  against 
one  contracted  to  himself  in  favor  of  the  estate.  (Bishop  v.  Dillard,  49 
Ark.  285,  5  S.  W.  341) 

In  a  suit  by  administrator  to  recover  a  debt  originating  after  the  death 
of  the  intestate,  defendant  cannot  set  off  a  debt  due  him  by  intestate 
before  his  decease.  (Welborn  v.  Coon,  57  Ind.  270,  273;  Thompson  v. 
Whitmarsh,  100  N.  Y.  35,  2  N.  E.  273;  Toerring  v.  Lamp,  77  Iowa,  488, 
42  N.  W.  378.) 

A  debt  due  from  the  legatee  to  the  estate  cannot  be  set  off  against  a 
legacy  or  devise,  on  a  bill  for  partition  of  real  estate,  though  the  executor 
may  be  a  party.    (Jeffers  v.  Jeffers,  139  111.  368,  28  N.  E.  913.) 

A  debtor  to  the  estate  cannot  acquire  right  of  set-off  by  purchase  of 
claims  against  it  after  death  of  the  deceased.  (Wikel  v.  Garrison,  82 
Iowa,  453,  48  N.  W.  803;  Union  Nat.  Bank  v.  Hicks,  67  Wis.  189,  192, 
30  N.  W.  234.  And  see  Atchinson  v.  Smith,  25  Tex.  228.)  Nor  can  an 
executor  buy  up  claims  for  purpose  of  set-off.  (Union  Nat.  Bank  v.  Hicks, 
supra.) 

(c)  As  affected  by  individual  liability.— Upon  proof  that  all  the  debts 
of  the  testator  have  been  paid,  an  executor,  who  is  sole  legatee,  may  avail 
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himself  of  a  chose  in  action  belonging  to  the  estate,  as  a  counterclaim  in 
an  action  against  him.     (Blood  v.  Kane,  130  N.  Y.  514,  29  N.  E.  994.) 

While  an  administrator  cannot,  to  the  detriment  of  creditors,  distrib- 
utees, or  legatees,  discharge  a  debt  due  the  estate,  by  a  cancellation  of  his 
individual  liability  to  the  debtor  of  the  estate,  such  debtor  is  entitled  to 
a  credit  by  way  of  equitable  set-off,  where  by  its  allowance  justice  will 
be  done  as  between  him  and  the  administrator,  without  affecting  the  rights 
of  any  one,  except  those  of  the  administrator,  as  heir  or  devisee.  (State 
v.  Donegan,  94  Mo.  66,  6  S.  W.  693.) 

(d)  Surety  debts. —  Where  a  testator  was  the  surety  for  his  son  in  an 
amount  greater  than  the  value  of  the  son's  interest  in  the  estate,  it  was 
held  that  the  son  was  not  entitled  to  recover  from  his  father's  executor 
his  distributive  share,  although  the  executor  did  not  pay  the  surety  debt 
until  after  the  action  brought  by  the  son.  (Rainsour  v.  Thompson,  65  N. 
C.  628.)  And  as  to  set  off  of  surety  debts,  see  also  Koons  v.  Mullett  (121 
Ind.  585,  23  N.  E.  95)  ;  Taylor  v.  Jones  (97  Ky.  201,  30  S.  W.  595). 

(e)  As  affected  by  insolvency.— When  demand  sued  on  is  that  of  an 
administrator  of  an  insolvent  estate,  the  right  of  set-off  is  not  limited  to 
cases  provided  for  by  a  statute  of  set-off.  It  extends  to  all  cases  where 
mutual  demands  exist  which  survive  the  death  of  the  party;  and  a  de- 
fendant therefore,  when  sued,  may  set  up  in  defense  claims  not  liquidated 
as  well  as  those  the  amount  of  which  is  ascertained.  (Phelps  v.  Rice,  10 
Mete.  [Mass.]  128;  Boyden  v.  Massachusetts  Life  Ins.  Co.,  153  Mass.  544, 
548,  *7  N.  E.  669.) 

To  an  action  by  an  administrator  of  an  insolvent  estate  upon  a  judgment 
which  had  been  assigned  by  the  intestate  as  security  to  a  creditor,  any 
lawful  claims  against  the  estate  which  defendant  had  at  the  time  of  his 
death  may  be  filed  and  allowed  in  set-off,  after  the  debt  for  which  the 
judgment  was  assigned  has  been  first  paid,  and  the  costs  of  the  suit;  and 
if  the  amount  in  set-off  exceeds  the  balance  due  in  the  suit  the  defendant 
is  entitled  to  judgment  for  the  excess.     (Ellis  v.  Smith,  38  Me.  114.) 

A  party  having  a  present  claim  against  an  insolvent  estate  has  a  right 
of  set-off  as  against  the  same,  when  the  debt  sued  upon  and  against  which 
the  set-off  is  claimed  matured  after  the  death  of  the  deceased  insolvent. 
In  such  a  case  the  defendant's  right  of  set-off  existed  at  the  time  of  the 
death  of  the  holder  of  the  note  upon  which  suit  was  brought,  and  the 
mere  fact  of  the  nonmaturity  of  the  note  at  this  time  could  not  affect  the 
right.     (Skiles  v.  Houston,  no  Pa.  St.  254,  2  Atl.  30.) 

A  judgment  in  favor  of  an  estate  ought  to  be  set  off  and  canceled  by  one 
against  it,  without  regard  to  the  solvency  of  the  estate  on  one  hand,  or 
its  insolvency  on  the  other,  where  justice  and  equity  require  it,  and  this 
without  reference  to  the  fact  whether  the  judgments  were  both  obtained 
on  contract  or  not.     (Quick  v.  Durham,  115  Ind.  302,  16  N.  E.  601.) 

Jurisdiction  of  equity  when  plaintiff  insolvent.  (Reppy  v.  Reppy,  46 
Mo.  571.) 
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({)  As  affecting  legacy,  deviae,  or  heir— If  a  legatee  owes  a  debt  to  the 
estate  it  is  proper  matter  of  set-off  against  his  legacy,  and  insolvency  of 
the  legatee  is  an  additional  element  for  such  allowance  in  equity.  (Cowen 
v.  Adams,  78  Fed.  536,  545,  24  C.  C.  A.  198.  And  see  Bladder  v.  Boolt, 
114  Mass.  24.) 

When  a  legatee  is  a  debtor  to  the  estate  he  is  entitled  to  only  the  excess, 
if  any,  of  the  legacy  over  the  debt.  (Armour  v.  Kendall,  15  R.  I.  193,  2 
Atl.  311;  Jeffers  v.  Jeffers,  139  111.  368,  28  N.  E.  913;  Denise  v.  Denise, 
37  N.  J.  Eq.  163;  Irvine  v.  Palmer,  91  Tenn.  463,  19  S.  W.  326;  New  v. 
New,  127  Ind.  576,  27  N.  E.  154;  Webb  v.  Fuller,  85  Me.  443,  *7  Atl.  346.) 

And  this  rule  applies  to  any  one  entitled  to  a  distributive  share  of  an 
estate.  (Id.  And  see  Fiscus  v.  Fiscus,  127  Ind.  283,  26  N.  E.  831 ;  Nel- 
son v.  Murfee,  69  Ala.  598,  605;  Gosnell  v.  Flack,  76  Md.  423,  25  Atl.  411 ; 
Hopkins  v.  Thompson,  73  Mo.  App.  401 ;  Dray  v.  Bloch,  29  Oreg.  347,  45 
Pac.  772.) 

And  so  a  debt  due  the  estate  from  an  heir  may  be  retained  out  of  his 
distributive  share  of  the  surplus  proceeds  of  a  sale  of  real  estate.  (Fiscus 
v.  Moore,  121  Ind.  547,  23  N.  E.  362.  And  see  Hopkins  v.  Thompson, 
supra;  Tinkham  v.  Smith,  56  Vt.  187,  190.) 

And  such  debt  is  an  equitable  lien  upon  the  land  enforceable  in  equity 
as  against  a  judgment  creditor  of  the  heir.  (Streety  v.  McCurdy,  104 
Ala.  493,  16  So.  686.) 

But  held  otherwise  as  to  a  judgment  creditor  of  a  devisee  who  was  in- 
debted to  the  estate.     (Thompson  v.  Myers,  95  Ky.  597,  26  S.  W.  1014.) 

And  that  a  debt,  not  in  judgment,  due  to  a  testator  at  his  death  from  a 
devisee  is  not  a  lien  on  the  land  devised  as  against  a  judgment  recovered 
against  such  devisee,  see  also  Hagadorn  v.  Hart  (62  Hun,  94,  16  N.  Y. 
Supp.  625;  affd.,  136  N.  Y.  665,  33  N.  E.  335,  on  opinion  below). 

The  debt  of  one  of  the  heirs  to  the  estate  is  a  part  of  the  property  sub- 
ject to  distribution  and  should  be  taken  by  him  in  satisfaction  of  his  share 
pro  tanto;  or  if  more  than  his  share,  so  much  of  it  as  amounts  to  his 
share  should  be  set  aside  to  him.  (Oxsheer  v.  Nave,  90  Tex.  568,  40  S. 
W.  7.) 

The  doctrine  of  equitable  set-off  or  retainer  by  an  administrator  does 
not  apply  to  the  interests  of  distributees  in  the  land  of  the  intestate,  or  in 
the  proceeds  of  a  sale  thereof.  (Sartor  v.  Beaty,  25  S.  C.  293.)  Except 
where  there  is  a  judgment  operative  as  a  lien  upon  such  share.     (Id.  308.) 

The  debt  of  a  devisee  to  the  testator  is  not  a  charge  on  lands  devised 
to  him,  in  the  absence  of  language  in  the  will  making  such  debt  a 
charge.     (La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206,  10  Atl.  266.) 

(There  is  a  valuable  note  by  the  reporter  to  this  case.  And  see  In  re 
Smith,  108  Cal.  115,  40  Pac.  1037.) 

In  action  by  executor  to  recover  claim  due  the  estate,  a  legacy  cannot 
be  set  off,  unless  assented  to  by  the  plaintiff  as  executor.  (Latimer  v. 
Sullivan,  30  S.  C.  in,  8  S.  E.  639.)    Or  unless  estate  shown  to  be  solvent 
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and  in  condition  to  be  distributed.  (Dobbs  v.  Prothro,  55  Ga.  73.  And  sec 
Powell  v.  Palmer,  45  Mo.  App.  231&.) 

(g)  Statute  of  limitationa^-A  statute  of  limitations  cannot  be  inter- 
posed by  an  heir  or  distributee  to  prevent  an  application  or  set-off  by  an 
administrator  of  his  debt  to  the  estate.  (Holmes  v.  McPhreters,  149  Ind. 
587,  49  N.  E.  452.    And  see  Tinkham  v.  Smith,  56  Vt.  187.) 

(h)  Other  illustrative  cases.—  Unsecured  claims  of  a  life  insurance 
company  set  off  against  the  proceeds  of  policies.  (Boy den  v.  Massachu- 
setts Life  Ins.  Co.,  153  Mass.  544,  27  N.  E.  669.) 

That  an  executor  or  administrator  may  deduct  advancements  made  by 
them  on  account,  see  Blake  v.  People  (161  III.  74,  43  N.  E.  590). 

Effect  of  statute  limiting  set-offs  to  claims  due  or  existing  at  time  of 
death  of  deceased.  (White  v.  Henly,  54  Mo.  592;  Hatch  v.  Hatch,  60  Vt 
160,  13  Atl.  791.) 

Set-off  directed  by  will.  (See  Hill  v.  Bloom,  41  N.  J.  Eq.  276,  7  Atl. 
438;  Sleeper  v.  Kelley,  65  N.  H.  206,  18  Atl.  718;  Low  v.  Low,  77  Me. 
171;  Roberts'  Estate,  163  Pa.  St.  408,  30  Atl.  213.) 


In  re  Holman's  Estate. 

[Supreme  Court  of  Oregon,  Dec.  22,  1902;  42  Ortg.  34^  70  Pac.  908.] 

Wills  —  Undue  Influence  —  Evidence  —  Burden  of  Proof 
—  Presumptions. 

1.  Evidence  examined,  and  held  that  a  finding  that  the  execution  of  de- 

cedent's will  was  induced  by  undue  influence  was  not  justified. 

2.  The  law  gives  effect  to  the  will  of  a  man  of  sound  mind,  where  its  exe- 

cution is  free  from  fraud,  undue  influence,  or  coercion,  without  re- 
gard to  whether  he  has  given  his  property  to  the  natural  or  legiti- 
mate claimants  on  his  bounty. 

3.  Though  evidence  that  a  will  was  duly  executed  establishes  a  prima  facie 

case  entitling  the  court  to  probate  it,  the  proponent,  in  case  of  a  con- 
test on  the  ground  of  fraud,  undue  influence,  etc.,  still  has  the  burden 
of  proving  that  it  is  the  free  and  voluntary  act  of  the  testator,  and 
contains  his  unrestrained  wishes  in  the  disposition  of  his  property. 

4.  The  fraud,  undue  influence,  or  coercion  of  whatever  kind,  sufficient  to 

set  aside  a  will,  must  be  such  as  to  overcome  the  free  volition  or 
conscious  judgment  of  the  testator,  and  be  the  efficient  cause,  with- 
out which  the  will  made  would  not  have  been  made. 


IN  RE  HOLMANS  ESTATE.  337 

5.  The  mere  fact  that  a  will  does  not  make  a  natural  disposition  of  the 

testator's  property  does  not  raise  a  presumption  that  it  was  procured 
by  unlawful  means. 

6.  The  concurrence  of  the  fact  that  a  will  does  not  make  a  natural  dis- 

position of  the  testator's  property,  with  the  fact  that  the  beneficiary 
in  the  will  had  a  confidential  relationship  to  the  testator,  cannot 
overcome  the  prima  facie  case  arising  from  the  proof  of  due  execu- 
tion, though  slight  evidence  that  the  beneficiary  abused  the  confidence 
reposed  in  him  would  invalidate  the  will. 

Appeal  from  Circuit  Court,  Multnomah  county;  Alfred  F. 
Sears,  Jr.,  M.  C.  George,  and  Arthur  L.  Frazer,  Judges. 

Proceedings,  on  petition  of  Roy  Holman,  by  Edward  Holman, 
his  guardian  ad  litem,  to  revoke  the  probate  of  the  last  will  of 
John  W.  Holman,  deceased.  From  a  judgment  of  the  Circuit 
Court  reversing  a  judgment  of  the  Courty  Court  reprobating  the 
will,  the  proponents  appeal. 

Reversed. 

John  W.  Holman  died  February  18,  1902,  leaving  a  last  will 
and  testament,  whereby  he  devised  to  his  wife,  Lucetta,  and  his 
children,  Roy  and  Ruth,  certain  realty  in  section  26,  township  2 
N.,  range  1  W.,  and  another  parcel  situate'  on  Sauvie's  Island, 
in  Multnomah  county,  and  to  his  children  Anna  Sophia  and  John 
Wheeler  his  home  on  Everett  street,  in  Portland,  Oreg.,  and  be- 
queathed to  his  nephew  George  Holman,  son  of  his  brother  Rob- 
ert, all  his  jewelry  and  $250  in  money,  to  be  paid  by  Warren  J. 
and  Charles  Holman,  being  in  part  consideration  for  bequests 
made  to  them;  to  Beulah  Holman,  wife  of  Charles  Holman,  his 
piano ;  and  to  Lucetta  his  household  furniture  —  and  by  another 
provision  confirmed  a  certain  trust  deed  to  an  undivided  half  of 
lots  5  and  6,  block  56,  Couche's  addition  to  Portland,  theretofore 
executed  and  delivered  to  his  nephew  Charles  Holman  as  trustee 
for  his  son  Warren  J.,  and  directed  that  at  the  death  of  Charles 
such  property  should  vest  in  Warren  J.,  if  he  be  then  living,  and, 
if  dead,  in  his  heirs,  but  empowered  Charles,  if  deemed  advisable 
by  him,  to  at  once,  or  at  any  time  thereafter,  convey  the  property 
to  Warren  J.,  his  heirs  or  assigns,  and  by  the  fifth  item  ratified 
and  confirmed  a  bill  of  sale  made  and  executed  of  even  date  with 
Vol.  VIII  — 22 
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the  will,  to  Warren  J.  and  Charles,  of  all  his  interest  in  the  busi- 
ness of  Holman  &  Co. ;  being  a  truck,  dray,  and  forwarding  busi- 
ness in  the  city  of  Portland.  The  will  was  admitted  to  probate 
in  common  form  by  the  County  Court  of  Multnomah  county  Feb- 
ruary 21st,  and  on  December  3,  1900,  Roy  Holman,  by  Edward 
Holman,  his  guardian  ad  litem,  instituted  this  proceeding  by  pe- 
tition to  revoke  such  probate,  and  to  set  aside  and  annul  the  will. 
By  the  petition  it  is  shown  that  the  realty  situated  in  section  26 
was  appraised  at  $500;  that  on  Sauvie's  Island,  $1,000;  the  home 
on  Everett  street,  $5,000;  and  the  whole  estate,  both  real  and 
personal,  at  $7,425.75;  but  it  is  alleged  that  the  realty  devised 
to  the  widow  and  her  children  Roy  and  Ruth  does  not  in  fact 
exceed  $200  in  value.  It  is  further  alleged  that  the  pretended 
will  was  not  the  result  of  the  free  act  and  deed  of  the  testator, 
but  that  he  was  influenced,  induced,  and  compelled  to  execute  and 
sign  the  same  by  fraudulent  contrivances  and  undue  influence  of 
Anna  Sophia,  Charles  Holman,  and  Sarah  Norton,  and  especially 
that  of  the  two  former ;  that  for  some  time  prior  and  at  the  time 
of  the  execution  of  the  pretended  will  the  testator  was  weak  in 
mind  and  body,  and  without  individual  and  efficient  will,  and 
was  under  the  influence  of  the  parties  named,  who,  in  order  to 
influence  and  coerce  him  to  sign  said  pretended  will,  conspired, 
confederated,  and  connived  together,  and  falsely  and  fraudulently 
created  in  his  mind,  by  acts,  innuendoes  and  influences,  a  preju- 
dice against  his  wife  and  his  children  Roy  and  Ruth,  and  thereby 
influenced  him,  in  his  then  feeble  condition  of  n^ind,  to  execute 
said  pretended  will.  This  is  the  gravamen  of  the  petition.  Other 
allegations  follow,  but  they  are  merely  in  elaboration  of  the  man- 
ner in  which  the  signing  and  execution  was  procured  by  the 
persons  complained  of.  After  a  hearing,  the  County  Court  re- 
probated the  will,  but  upon  appeal  to  the  Circuit  Court  it  was  set 
aside,  and  from  that  decree  proponents  appeal  to  this  court. 

C.  H.  Carey,  for  appellant. 

C.  E.  Wood  and  W.  A,  CI  el  and,  for  respondent. 

Wolverton,  J.  (after  stating  the  facts). —  The  evidence  ad- 
duced is  voluminous,  and  it  is  impossible  to  discuss  it  in  detail, 
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or  even  to  cover  its  entire  scope  in  synopsis,  without  unduly 
prolonging  the  opinion.  We  will  therefore  recall  merely  such 
material'  facts  as  are  deemed  to  have  been  proven,  and  discuss 
such  testimony  only  as  seems  to  be  in  discord  or  doubt,  relative 
to  pertinent  facts  involved  in  the  controversy. 

John  W.  Holman  and  Lucetta  Holman  were  married  in  July, 
1882 ;  Holman  at  the  time  being  a  widower,  having  four  children 
then  living  —  Warren  J.,  aged  eight  years ;  Anna  Sophia,  some- 
times referred  to  as  "  Tennie,"  seven ;  Henry  J.,  since  dead,  five ; 
and  John  Wheeler,  three.  The  offspring  of  the  marriage  are  Roy 
and  Ruth,  aged  thirteen  and  eight,  respectively,  at  the  time  of 
the  trial  of  this  cause.  About  the  time  Roy  was  born,  or  before, 
there  grew  up  an  estrangement  between  Holman  and  his  wife, 
superinduced  by  the  inability  of  her  and  his  children  to  live  in 
harmony.  Being  asked  if  she  separated  from  her  husband,  she 
testifies  that  Tennie  made  things  so  unpleasant  for  her  that  she 
could  not  stay  in  the  house ;  that  she  went  away  for  a  few  days, 
and  her  husband  begged  and  persuaded  her  to  come  back;  that 
Mary  Holman  and  Ella  Holman  came  to  her  and  told  her  that, 
if  she  would  return,  he  would  not  let  Tennie  interfere  any  more; 
that  she  went  back,  and  things  were  worse  than  ever;  and  that 
she  went  away  again  for  three  weeks.  This  occurred  in  about 
1893,  the  exact  date  not  appearing.  The  estrangement  thus  en- 
gendered was  such  that  he  contemplated  divorce  proceedings 
against  her,  and  their  relations  continued  more  or  less  strained  up 
to  the  time  of  his  death.  They  lived  together  thereafter,  but  with 
more  or  less  ill-feeling  and  disagreement  relative  to  the  older 
children,  the  management  of  the  household  affairs,  and  the  ex- 
penditures for  their  living,  until  on  the  8th  of  October,  1899,  he 
departed  for  California  without  her  knowledge.  On  August  4, 
1893,  he  deeded  to  Charles  the  undivided  half  of  lots  5  and  6  in 
block  56,  Couche's  addition,  in  trust  for  Warren  J.,  and  for  his 
use  and  benefit ;  his  wife  not  joining  in  the  conveyance.  This  is 
the  deed  which  the  will  confirms.  On  the  day  preceding  he 
deeded  the  home  property  to  Anna  Sophia,  and  on  September  6th 
following  it  was  reconveyed  to  him  by  quitclaim ;  but  the  execu- 
tion of  these  deeds  was  never  disclosed  by  him  to  his  wife.  It 
must  be  conceded  that  Holman  was,  until  stricken  with  the  dis- 
ease from  which  he  died,  a  person  of  robust  physique,  of  strong 
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intellect,  self-reliant,  and  somewhat  opinionated.  There  is  some 
evidence  that  he  was  susceptible  to  influence  by  a  play  upon  his 
sympathies,  especially  after  he  became  sick  and  enfeebled  by  dis- 
ease, and  it  may  be  that  he  was  in  a  manner  subject  to  such 
dominance.  He  was  always  devoted  to  the  two  younger  children, 
manifestly  being  as  much  attached  to  them  as  to  the  older  ones ; 
and,  ordinarily  speaking,  there  was  no  reason  why  he  should  show 
any  partiality  between  them.  Among  the  older  children,  War- 
ren J.  was  perhaps  his  favorite,  or  at  least  he  seems  to  have  ac- 
corded to  him  more  advantages  than  to  the  others.  Charles  Hol- 
man  is  a  nephew,  the  son  of  a  brother  now  deceased  and  Mary 
Holman,  with  whom  he  has  long  enjoyed  a  familiar  acquaintance 
and  association,  not  in  business  relations  particularly,  but  in  social 
affiliations.  Prior  to  April  i,  1899,  when  Charles  was  appointed 
deputy  internal  revenue  collector,  he,  with  his  family,  lived  in 
Clackamas  county.  After  that  time  his  duties  called  him  to  Port- 
land more  frequently,  and  on  September  15th  his  family  moved 
thereto.  While  in  Clackamas  county  the  testator  visited  them  once 
or  twice  during  the  summer,  sometimes  taking  a  friend  and  spend- 
ing a  week  hunting  upon  and  about  the  place.  As  related  by 
Charles,  "  he  came  when  it  was  convenient  for  him  and  when  he 
wanted  an  outing."  After  that  date  he  saw  the  testator  more  fre- 
quently. In  their  conversations,  both  at  the  farm  and  in  Portland, 
the  testator  frequently  conversed  with  Charles  relative  to  his  fam- 
ily differences  and  affairs,  and  sometimes  touching  his  business  in- 
terests and  relations.  So  that,  without  doubt,  Charles  knew  of 
these  matters.  It  does  not  appear,  however,  that  the  testator 
sought  his  advice  in  general,  or  even  respecting  any  particular 
subject  or  transaction.  They  were  close  friends,  but,  if  there  was 
any  dominance  in  mentality,  it  is  not  apparent  from  the  record. 
Charles  testifies  that  on  the  day  prior  to  the  execution  of  the 
.  will  he  met  the  testator  at  the  Dekum  Building  in  the  afternoon, 

J  who  said  he  was  looking  for  him ;  that  he  had  made  up  his  mind 

to  go  to  California,  and  wanted  witness  to  "  look  after  his  affairs 
while  he  was  gone,  and  supervise  his  expenditures ;"  that  they 
discussed  the  matter  together,  the  testator,  among  other  things, 
saying  that  he  wanted  to  keep  his  expenses  down  as  closely  as 
possible ;  that  he  drew  nearly  his  whole  allowance  from  his  busi- 
ness, and  that  his  expenses  had  been  heavy;  that  he  wanted  to 
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arrange  matters  in  such  a  shape  that  he  would  be  protected  in 
his  absence  from  bills  that  might  be  run  by  those  for  whom  he 
was  responsible ;  that  witness  told  him  it  was  not  a  very  agreeable 
undertaking,  and  advised  him  to  give  his  wife  a  definite  allowance, 
to  which  he  responded :  "  That  would  not  do,"  and,  in  effect, 
that  she  would  pocket  the  allowance,  and  incur  liabilities  not- 
withstanding; that  he  proposed  putting  an  advertisement  in  the 
Oregonian  and  having  a  paper  drawn  up  for  his  protection  from 
these  bills,  and,  if  witness  would  look  after  the  matter,  he  would 
have  them  attended  to,  and  witness  consented ;  that  he  then  said : 
"  We  will  go  up  and  have  Judge  Northup  draw  up  something 
that  will  give  you  authority  to  look  after  those  things  while  I 
am  gone,"  and,  "  while  I  am  about  it,  I  believe  I  will  draw  my 
will;"  that  they  went  up  together,  and  he  conferred  with  Judge 
Northup  about  the  best  way  to  protect  himself :  that  he  requested 
him  also  to  draw  up  his  will ;  that  he  gave  Northup  instructions  as 
to  the  disposition  of  his  property,  who  made  a  memorandum 
thereof,  and  told  him  to  call  the  next  day,  saying  that  he  would 
then  have  the  papers  ready  to  be  executed  —  both  the  authority 
for  the  witness  to  look  after  his  business,  and  the  will ;  that  he 
and  witness  had  not  talked  about  the  bill  of  sale  of  the  drayage 
business,  but  that  he  and  Judge  Northup  discussed  the  "  ways  and 
means  to  that  end;"  that  witness  did  not  participate  in  the  con- 
versation between  them,  except  as  it  related  to  the  preparation  of 
a  notice  to  go  into  the  paper,  and  the  authorization  to  supervise 
expenses  while  the  testator  was  away,  and  that  he  did  not  attempt 
to  make  any  suggestion  about  the  disposition  of  his  property  or 
effects ;  that  after  they  left  the  office  they  were  together  perhaps 
half  an  hour ;  that  witness  agreed  to  meet  him  the  following  day 
at  2  o'clock  to  get  the  power  of  attorney,  and  did  so  meet  him 
shortly  after  lunch  at  the  Perkins  Hotel,  and  went  to  Northup's 
office  with  him;  that  they  were  together  ten  or  fifteen  minutes 
before  going ;  that  the  will  and  other  papers  were  then  executed 
together,  with  the  notice  that  he  would  not  be  responsible  for 
any  bills  incurred  in  his  absence ;  that  he  never  saw  or  knew  the 
contents  of  the  will  until  after  Holman's  death;  that  when  they 
left  the  office  they  were  together  only  about  six  or  eight  minutes ; 
that  he  was  not  in  the  city  when  Holman  left  for  California, 
being  up  the  valley  at  the  time  on  official  business;  that  when 
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he  returned  he  inserted  the  notice  in  the  Oregonian,  and  pro- 
ceeded otherwise  to  carry  out  Holman's  instructions,  by  calling  at 
the  home  of  his  wife  to  advise  her  of  the  arrangement,  but,  not 
finding  her,  he  subsequently  sent  her  a  note,  which  bears  date 
October  15th,  wherein  he  said:  "  You  will  find  published  in  the 
Oregonian  of  to-morrow  a  notice,  '  To  Whom  It  may  Concern/ 
signed  by  Uncle  Jack,  by  which  he  makes  me  his  sole  agent  to 
contract  all  bills  in  his  name,  and  to  prevent  all  other  persons  from 
contracting  bills  in  his  name.  He  did  this  for  the  safety  of  all 
concerned.  You  know  that  some  of  the  children  might  be  in- 
clined to  run  bills,  and  he  had  to  make  the  notice  general,  so  as 
to  include  everybody.  It  is  not  the  desire  of  Uncle  Jack  to  in 
any  wise  prevent  you  from  having  all  that  is  necessary  for  your 
comfortable  living,  but  he  especially  desired  me  to  see  that  all 
expenses  are  kept  as  small  as  possible,  as  he  has  some  obligations 
to  meet  in  the  near  future  that  will  require  his  funds ;"  that  wit- 
ness called  in  person  upon  different  business  houses  where  Mrs. 
Holman  and  the  family  were  in  the  habit  of  making  purchases, 
and  advised  them  of  the  conditions ;  that  two  or  three  days  later 
he  saw  Mrs.  Holman,  and  talked  with  her  personally  of  what 
had  been  done ;  that  she  said  it  was  very  humiliating  to  her,  and 
was  importunate  to  know  why  it  was  that  witness  was  doing  the 
business,  and  why  she  was  not  intrusted  with  it. 

Warren  J.  testifies  that  his  father  wanted  to  give  him  power 
of  attorney  to  transact  and  superintend  his  business  and  the  ex- 
penditures of  the  family  while  he  was  away  on  his  contemplated 
visit  to  California,  but  that  witness  declined  to  so  act  for  him, 
and  that  he  then  said  he  would  give  it  to  Charlie. 

Judge  Northup  relates  that  Jack  Holman  came  into  his  office 
about  the  4th  day  of  October,  1899,  accompanied  by  Charles,  and 
requested  that  he  draw  his  will ;  that  he  told  witness  how  he 
wanted  it  made ;  that  witness  took  a  memorandum  of  the  various 
items,  and  requested  him  to  call  the  next  day,  when  he  would 
have  it  prepared.  Using  his  own  language,  he  continues :  "As 
stated,  Mr.  Holman  requested  that  I  should  prepare  his  will.  I 
then  said :  '  Give  me  the  various  items ;'  requesting  him  to  make 
the  beneficiaries  of  the  will,  and  the  property  that  he  wanted  to 
give  to  each.  He  gave  me  the  names  of  his  wife  and  children, 
and  then  commenced  to  make  distribution  as  set  forth  in  the  will ; 
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naming  each  one,  and  stating  what  he  wanted  each  one  to  receive. 
He  then  stated  that  he  was  in  the  business  of  transportation,  of 
some  kind  in  connection  with  Mr.  Herrman,  I  think  was  the  name. 
His  desire  was  that  the  business  should  continue  without  inter- 
ruption, and  he  stated  that  he  wanted  that  property  to  go  to  his 
son  Warren  Holman,  and  wanted  to  know  in  what  manner  it 
could  be  arranged  so  that  the  business  would  not  be  interrupted. 
I  then  suggested  that  probably  the  best  way  would  be  for  him  to 
make  a  bill  of  sale  to  these  two  beneficiaries,  and  have  it  deposited 
with  some  person  in  whom  he  had  confidence,  to  be  delivered  in 
the  event  of  his  death,  and  to  take  effect  at  midnight  of  the  day 
preceding  his  death.  He  expressed  himself  as  satisfied  with  the 
arrangement,  and  I  drew  the  bill  of  sale  accordingly.  Then  he 
named  Mr.  Judge  as  the  person  whom  he  wanted  to  have  pos- 
session of  this  bill  of  sale.  I  filled  in  the  name  of  Mr.  Judge,  and 
then  suggested  that  the  bill  of  sale  and  the  directions  be  given  to 
him.  That  was  the  first  interview.  I  then  said  to  him :  'If  you 
will  call/  I  think,  '  to-morrow,  in  the  afternoon,  I  will  have  these 
papers  prepared/  *  *  *  He  had  no  written  memorandum. 
He  relied  upon  his  memory.  It  seemed  to  be  retentive."  He 
further  testifies  that  Charles  Holman  took  very  little,  if  any,  part 
in  the  conversation  carried  on  at  the  time;  that  the  testator  sat 
near  his  desk,  and  that  Charles  sat  back  some  little  distance ;  that 
witness  recalled  but  one  remark  of  his,  which  occurred  when  the 
testator  proposed  giving  the  piano  to  Beulah  Holman,  the  wife 
of  Charles,  which  was,  "  No ;  you  don't  want  to  do  that,  Jack. 
Should  not  that  go  to  Tennie?"  to  which  the  testator  replied: 
"  No,  Charles.  I  want  it  that  way.  I  may  be  at  your  house  a 
good  deal  yet.  Nobody  can  tell  "  —  or  words  to  that  effect ;  that 
on  the  next  day  the  testator  came  back,  accompanied  by  Charles, 
and  executed  the  papers ;  that  witness  took  him  alone  into  his  pri- 
vate office,  read  the  will  to  him,  and  asked  him  if  that  was  what 
he  wanted,  to  which  he  replied,  "  I  think  that  is  just  right ;"  that, 
while  it  was  being  executed,  Charles  came  to  the  door,  and  per- 
haps into  the  room,  but  otherwise  was  not  immediately  present. 
The  bill  of  sale  was  also  executed,  and  a  letter  of  instructions 
signed  by  the  testator  to  Bundy  Judge,  who  was  made  the  de- 
positary of  the  bill  of  sale  and  the  will  until  the  death  of  the  tes- 
tator.     Among  others,  the  letter  contained  these  instructions: 
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"  I  make  this  direction  because  it  is  my  wish  and  desire  that  said 
Warren  J.  Holman  and  Charles  Holman  shall  have  said  business 
at  my  death,  and  I  make  this  bill  of  sale  and  this  disposal  of  the 
same  that  there  may  be  no  interruption  in  said  business,  and  to 
save  all  costs,  expense,  and  trouble."  There  was  a  power  of  attor- 
ney drawn  at  the  same  time,  but  it  was  not  satisfactory  to  the 
testator,  and  was  therefore  destroyed  without  execution.  In  the 
opinion  of  the  witness,  who  had  known  the  testator  for  twenty- 
five  years,  more  or  less  intimately,  he  was  perfectly  competent  to 
dispose  of  his  property  by  will ;  and  witness,  continuing,  says  that 
he  observed  no  defect  of  memory  or  mental  disability  during  the 
transaction ;  that  "  he  was  clear  in  his  memory,  and  knew  what 
he  wanted  fully ;"  and  that  there  was  no  attempt  on  the  part  of 
Charles  Holman  to  influence  him  in  any  manner,  with  the  one  ex- 
ception relative  to  the  disposition  of  the  piano. 

Mr.  Herrman,  with  whom  Holman  was  associated  in  business 
as  a  partner,  under  the  firm  name  of  J.  W.  Holman  &  Co.,  testi- 
fies that  Holman  was  sick,  off  and  on,  for  several  years  (that  is, 
he  would  get  sick  and  go  home  for  a  day  or  so)  ;  that  one  day  he 
went  to  the  doctor,  and  came  back  feeling  very  badly,  and  that 
when  he  disclosed  the  nature  of  his  sickness  they  were  all  very 
much  distressed;  that  witness  induced  him  to  go  away  to  the 
springs ;  that  it  was  early  in  May  or  June,  1899,  when  he  went  ; 
and  that  he  was  away  on  three  or  four  occasions. 

Dr.  Nichols  testifies  that  Holman  consulted  with  him  about  his 
case  on  May  nth,  and  he  found  that  he  had  chronic  B right's  dis- 
ease, but  did  not  know  for  how  long  he  had  been  thus  afflicted, 
and  from  that  time  on,  during  the  summer  until  October,  he  was 
under  his  advice ;  that  on  the  7th  of  October  testator  came  into 
his  office  and  said  "  he  had  gotten  his  affairs  all  straightened 
u~p,  and  was  going  away  now  for  the  vacation;"  that  he  told 
witness  he  had  just  made  a  will,  and  that  Charles  Holman  would 
take  charge  of  and  look  after  his  affairs  while  away;  and  that 
he  never  intended  to  go  home  again  to  live  with  his  wife;  that 
he  had  trouble  at  different  times,  and  had  decided  that  they  could 
not  live  together;  that  he  was  better  when  he  went  away  than 
he  was  two  months  prior  thereto ;  that  at  about  that  time  he  had 
an  especial  attack  of  stomach  trouble,  but  during  September  and 
October  he  had  been  feeling  very  well;  and  that  witness  then 
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saw  nothing  that  would  indicate  he  was  not  in  the  full  possession 
of  his  faculties. 

Mrs.  Mary  Holman,  the  mother  of  Charles,  met  the  testator 
while  he  was  in  California,  and  testifies  that  he  told  her  he  was 
never  going  back  home;  that  he  wanted  to  make  his  home  with 
her,  and,  when  she  suggested  that  her  house  was  too  small  to 
accommodate  him,  he  asked  if  she  thought  he  could  go  to  Charles' 
to  live,  and  requested  her  to  write  him,  and  have  preparations 
made  for  him  when  he  returned. 

It  is  further  shown  that  Mrs.  Lucetta  Holman  went  to  Hills- 
boro  about  the  15th  of  September,  and  returned  on  the  30th;  that 
when  she  left  she  packed  up  Warren's  clothes  in  a  cracker-box,  and 
sent  them  down  to  the  office  of  Holman  &  Co.,  where  he  was  em- 
ployed, and  locked  up  the  house;  that  Holman  was  much  vexed 
at  his  wife  for  so  doing;  that  Warren  went  at  once  to  make  his 
home  with  Mrs.  Norton,  and  that  the  testator  thereafter  took  his 
breakfast  and  lunch  with  her,  sometimes  providing  his  own  diet, 
which  was  confined  to  such  as  was  prescribed  by  his  physician. 
Holman  was  at  home  afterward,  however.  On  the  8th  of  Octo- 
ber he  left  the  house,  not  saying  where  he  was  going,  and  there- 
after departed  for  California,  his  wife  knowing  nothing  of  his 
purposes,  but  a  number  of  his  relatives  were  at  the  train  to  see  him 
off,  among  whom  were  his  brother,  Capt.  Robert  Holman ;  the 
captain's  two  sons,  his  sister,  Sarah  Norton,  and  her  husband; 
Herbert  Holman,  the  brothei  of  Charles,  and  his  wife ;  Warren  J., 
Anna,  and  perhaps  Mary  Holman,  the  mother  of  Charles,  and 
others.  While  absent,  about  November  14th,  Mrs.  Holman  wrote 
to  him,  and,  among  other  things,  told  him  of  her  illness,  which 
was  severe  for  a  time,  and  from  which  she  had  not  then  recov- 
ered. In  writing  to  Charles  Holman,  the  testator  inclosed  this 
letter,  and  upon  the  back  of  one  of  the  sheets  thereof  is  found 
this  indorsement  in  Holman 's  handwriting :  "  I  wonder  now  if 
she  thinks  of  about  the  time  she  left  me  for  about  three  weeks  up 
in  that  house,  and  not  a  soul  in  the  house  to  give  me  not  even 
a  drink.  You  know  the  time  I  slept  up  at  your  house,  and  all  the 
time  she  was  gone  out  to  the  Hillsboro  ranch."  Holman  returned 
from  California  on  New  Year's  eve,  and  was  met  at  the  train  by 
Warren.  From  thence  they  went  to  the  Portland  Hotel,  where 
he  took  a  Turkish  bath,  and  from  there  they  went  to  the  home 
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of  Charles.  On  New  Year's  day  he  conversed  intelligently,  told 
of  his  trip  and  various  matters  in  connection  therewith,  but  in 
the  evening  sank  into  a  semi-comatose  state,  from  which  he  never 
fully  rallied.  Mrs.  Holman  learned  of  his  return  on  New  Year's 
day,  and  went  immediately  to  him,  intending  to  take  him  home, 
but,  on  consulting  the  physician,  found  it  was  not  advisable  to 
do  so.  There  is  much  dispute  as  to  whether  it  was  his  desire 
to  go  home,  and  a  great  deal  of  ill  feeling  was  engendered  between 
her  and  the  relatives  in  attendance  at  his  bedside;  but  it  is  not 
necessary  to  inquire  as  to  who  were  in  the  wrong,  as  it  can  have 
no  material  bearing  in  the  determination  of  the  present  contro- 
versy. 

Now  the  strong  contention  of  counsel  for  petitioner  is  that, 
while  it  is  conceded  the  testator  was  possessed  of  sufficient  testa- 
mentary capacity  to  make  a  will,  yet  he  was  so  weakened  and- 
debilitated  by  sickness  and  disease,  both  in  mind  and  body,  as  to 
make  him  a  pliable  subject  in  the  hands  of  Charles  Holman  and 
others ;  and  that  the  will  was  not  the  result  of  his  own  free  act, 
but  of  the  undue  dictation  and  domination  of  such  persons.  It  is 
alleged  by  the  petitioner  that  Anna  Holman  and  Sarah  Norton 
and  the  said  Charles  connived  and  confederated  together,  and 
fraudulently  induced  and  influenced  the  execution  of  the  will,  but 
the  evidence  fails  to  connect  Anna  and  Mrs.  Norton  with  its  exe- 
cution in  any  manner  whatever.  Both  these  persons  say  under 
oath  that  they  knew  nothing  of  his  making  a  will  until  after  the 
testator's  death.  Anna  and  Mrs.  Lucetta  Holman  certainly  did 
not  get  along  harmoniously,  which  state  of  affairs  developed  very 
soon  after  they  were  thrown  together.  Mrs.  Norton  furnished  a 
home  for  Warren  after  Mrs.  Holman  sent  his  clothing  away, 
and  prepared  meals  for  the  testator  as  he  called  for  them;  but 
these  acts  bear  no  suggestion  of  any  conspiracy  or  any  prear- 
ranged purpose  of  prejudicing  or  influencing  the  testator  against 
his  wife  and  the  younger  children.  Indeed,  we  do  not  under- 
stand that  it  is  now  urged  that  these  persons  were  insidiously  or 
designedly  instrumental  in  bringing  about  the  result  complained 
of.  This  eliminates  the  idea  of  a  conspiracy,  and  if  there  was 
undue  influence  exerted,  so  as  to  overcome  the  free  will  of  the 
testator  in  the  disposition  of  his  property,  it  must  be  attributed 
solely  to  Charles.     Charles'  testimony  seems  to  be  full  and  candid, 
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without  any  attempt  at  evasion  or  subterfuge,  and  he  seriously 
disavows  any  preconceived  purpose  to  take  undue  advantage  of 
his  uncle.  Nor  is  there  much  in  the  record  to  dispute  or  gainsay 
his  asseverations,  unless  it  be  the  sheer  fact  of  his  opportunity, 
and  that  the  disposition  of  the  testator's  property  appears  to  be 
somewhat  unnatural  and  unjust. 

The  right  of  one's  absolute  domination  over  his  property  is 
sacred  and  inviolable,  so  that  he  may  do  what  he  will  with  his 
own,  if  it  is  not  to  the  injury  of  another.  He  may  bestow  it 
whithersoever  he  will  and  upon  whomsoever  he  pleases,  and  this 
without  regard  to  natural  or  legitimate  claims  upon  his  bounty; 
and  if  there  exists  no  defect  of  donative  capacity,  whereby  his 
individual  will  or  judgment  does  not  have  intelligent  and  con- 
scious play  in  the  bestowal,  or  undue  influence  or  fraud,  whereby 
an  unconscionable  advantage  may  be  taken  of  him  through  the 
wicked  designs  of  another,  the  law  will  give  effect  to  the  dispo- 
sition; and  the  right  to  dispose  of  one's  property  by  will,  and 
bestow  it  upon  whomsoever  he  likes,  is  a  most  valuable  incident 
to  ownership,  and  does  not  depend  upon  its  judicious  use.  (In  re 
Kaufman's  Estate,  117  Cal.  288,  49  Pac.  192,  59  Am.  St.  Rep. 
179;  In  re  McDevitt,  95  Cal.  17,  30  Pac.  101 ;  Cramer  v.  Craum- 
baugh,  3  Md.  491.)  And  this  court  has  held,  in  effect,  that 
"  while  it  seems  harsh  and  cruel  that  a  parent  should  disinherit 
one  of  his  children  and  devise  his  property  to  others,  or  cut  them 
all  off  and  devise  it  to  strangers,  from  some  unworthy  motive, 
yet  so  long  as  that  motive,  whether  from  pride  or  aversion  or 
spite  or  prejudice,  Is  not  resolvable  into  mental  perversion,  no 
court  can  interfere."  (Potter  v.  lones,  20  Oreg.  239,  25  Pac. 
769,  12  L.  R.  A.  161.  To  the  same  purpose  is  Hubbard  v.  Hub- 
bard, 7  Oreg.  42;  Clark's  Heirs  v.  Ellis,  9  id.  128;  Chrisman  v. 
Chrisman,  16  id.  127,  18  Pac.  6;  In  re  Darst's  Will,  34  Oreg.  58, 
54  Pac.  947.)  The  burden  of  proof  in  the  probate  of  a  will  rests 
with  the  proponent,  as  it  relates  to  the  due  and  regular  execution, 
the  testamentary  capacity  of  the  testator,  and  his  voluntary  act,, 
free  from  the  domination  of  fraud,  undue  influence,  or  coercion. 
This  is  the  doctrine  announced  in  Hubbard  v.  Hubbard  (supra) 
and,  in  principle,  has  been  reaffirmed  in  the  Chrisman  Case 
(supra).  In  the  latter  case  the  only  ground  of  contest  was  as 
to  the  testamentary  capacity  of  the  testator,  but  it  is  just  as  essen- 
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tial  to  show  that  the  will  was  not  superinduced  by  fraud,  deceit, 
or  undue  influence,  to  make  it  his  act  and  will,  as  it  is  to  estab- 
lish a  disposing  mentality.  It  must  be  "  the  last  will,"  says  Baron 
Parke  in  Barry  v.  Butlin  (i  Curt.  Ecc.  637),  "of  a  free  and 
capable  testator."  It  is  said  in  Greenwood  v.  Cline  (7  Oreg.  17) 
that,  "  where  a  will  is  shown  to  have  been  duly  executed,  the 
law  presumes  competency  in  the  testator,  and  that  it  contains  his 
unrestrained  wishes  in  the  disposition  of  his  property."  The 
presumption  is  a  disputable  one,  however,  and  may  Be  overcome 
or  refuted  by  other  proofs.  It  is,  notwithstanding,  sufficient 
prima  facie  to  establish  the  will,  but  it  does  not  shift  the  burden 
of  proof.  That  rests  from  first  to  last  with  the  proponent,  and, 
if  he  would  prevail,  he  must  have  the  stronger  case  in  the  end. 
The  fraud,  force,  or  undue  influence  that  will  suffice  to  set  aside 
a  will  must  be  such  as  to  overcome  the  free  volition  or  conscious 
judgment  of  the  testator,  and  to  substitute  the  wicked  purposes  of 
another  instead,  and  must  be  the  efficient  cause,  without  which 
the  obnoxious  disposition  would  not  have  been  made.  This  may 
be  accomplished  not  alone  by  physical  coercion  or  threats  of  per- 
sonal harm  or  abuse,  but  also  by  the  insidious  operation  of  a 
stronger  mind  upon  one  weakened  and  impaired  by  disease  or 
otherwise,  whereby  the  latter  is  subjected  to  the  former,  and  in- 
duced to  do  its  bidding,  instead  of  acting  in  the  exercise  of  uncon- 
strained .volition  or  judgment.  It  is  not  all  influence  brought  to 
bear  upon  the  mind  of  the  testator  in  the  disposition  of  his  prop- 
erty that  may  be  denominated  undue  or  fraudulent,  as  a  friend 
or  relative,  or  even  those  in  confidential  relation,  may  employ 
argument,  or  even  persuasion,  to  induce  a  bequest,  so  that  not- 
withstanding it  leaves  the  mind  free  to  act  upon  its  own  consid- 
erations and  judgment.  Common  understanding  suggests  that  a 
will  should  be  natural ;  that  is,  conformable  to  the  nature  and  dis- 
position of  the  person  who  makes  it.  Where  it  does  not  conform 
to  this  idea,  it  is  a  circumstance,  no  doubt,  to  be  considered  in 
connection  with  other  proof  bearing  upon  the  question  as  to 
whether  or  not  it  was  the  result  of  undue  influence,  but,  within 
itself,  affords  no  conclusive  or  sufficient  proof  for  the  purpose, 
and  does  not  therefore  raise  a  presumption  that  it  was  so  pro- 
cured. (Salisbury  v.  Aldrich,  118  111.  199,  8  N.  E.  777.)  In  the 
case  of  gifts  inter  vivos,  and  contracts  made  in  favor  and  to  the 
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advantage  of  a  person  standing  in  a  fiduciary  or  close  con- 
fidential relation  with  the  donor,  or  other  contracting  parties, 
such  as  trustee  and  cestui  que  trust,  guardian  and  ward,  attorney 
and  client,  physician  and  patient,  or  priest  or  religious  adviser 
and  his  parishioner,  and  the  like,  the  burden  of  showing  that  the 
transaction  was  fairly  conducted,  and  that  no  advantage  was 
taken  of  the  relationship,  lies  with  the  one  having  secured  the  ad- 
vantage. The  reason,  however,  for  this  rule,  is  that  the  person 
receiving  the  benefit  has  actively  participated  in  the  transaction, 
as  a  party  thereto,  and  tne  explanation  required  is  very  naturally 
within  his  knowledge  and  power.  Such  a  reason  does  not  obtain, 
as  it  related  to  a  bequest,  as  the  person  to  whom  it  is  made  may 
not,  in  point  of  fact,  have  had  any  part  in,  or  even  knowledge  of, 
the  act  which  gives  him  the  advantage ;  and  no  such  presumption 
arises  from  the  mere  relationship  of  the  parties  —  that  the  donee 
has  abused  his  position  of  confidence,  and  turned  it  to  his  own  ad- 
vantage. (Parfitt  v.  Lawless,  L.  R.,  2  Prob.  &  Div.  462.)  Some 
authorities  deduce  a  presumption  of  undue  influence,  however, 
where  the  two  conditions  exist  together,  namely,  where  the  will 
is  one  that  the  testator  could  not  have  made,  consistent  with  the 
claims  of  duty  and  affection,  and  a  close  confidential  relationship 
between  him  and  the  object  of  his  bounty.  (Marx  v.  McGlynn, 
88  N.  Y.  357.  And  see  2  White  &  T.  Lead.  Cas.  Eq.  1275.) 
This  court,  however,  in  Greenwood  v.  Cline  (supra),  refused 
to  adopt  this  view,  but  declared  that,  where  such  conditions  exist 
together,  slight  evidence  that  the  legatee  or  devisee  has  abused 
the  confidence  reposed  in  him  will  suffice  to  invalidate  the  will ; 
and  we  are  not  now  disposed  to  overturn  the  doctrine  thus  estab- 
lished. It  simply  means  that  the  two  conditions  combined  and 
existing  together  will  not  suffice  within  themselves  to  overcome 
the  prima  facie  case  made,  or  presumption  arising  from  proof  of 
the  due  and  regular  execution  of  the  instrument,  in  favor  of  tes- 
tamentary capacity  and  the  exercise  of  an  unconstrained  volition. 
Something  more  will  be  required  to  be  shown,  and  slight  evidence 
that  advantage  has  been  taken  of  the  confidential  relations  wilt 
suffice  to  establish  the  undue  influence  as  against  the  prima  facie 
case  or  initial  presumption.  After  all,  the  difference  in  practical 
operation  between  the  two  theories  is  very  slight.  In  order  to 
show  that  the  testator  has  made  an  unnatural  disposition  of  his 
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possessions,  it  requires  evidence  aside  from  the  will,  and  so  where 
it  is  sought  to  establish  the  existence  of  a  close  confidential  rela- 
tionship. If  undue  influence,  fraud,  or  coercion  has  been  prac- 
ticed, slight  evidence  thereof  will  almost  necessarily  have  been 
developed  in  the  course  of  the  establishment  of  these  conditions ; 
and,  as  circumstances  to  be  considered  in  connection  with  all  the 
evidence  in  the  case  for  the  determination  of  the  question  as  to 
whether  the  testator  has  been  unduly  wrought  upon,  the  fact  of 
an  unjust  disposition  and  a  subsisting  confidential  relationship  will 
be  slight  or  strong  in  their  evidentiary  weight  as  they  are  shown 
to  exist  in  degree.  A  slight  departure  from  a  natural  disposition 
would  be  of  little  moment,  while  one  shockingly  unjust  would  have 
much  greater  weight ;  and  so  with  the  relationship,  it  would  have 
force,  as  it  may  be  shown  to  be  intimate  and  familiar.  So  it 
comes  at  last,  in  a  case  of  contest,  to  a  simple  determination  as  to 
the  weight  of  the  testimony  when  the  case  is  closed.  There  may 
arise,  and  possibly  have  arisen,  cases  where  they  were  dependent 
alone  upon  the  naked  presumption  of  the  exercise  of  a  sane  mind, 
and  the  operation  of  a  free  and  unconstrained  will,  from  a  due 
execution,  counterbalanced  by  a  presumption  of  an  undue  influ- 
ence, arising  by  the  conjoined  existence  to  the  two  conditions  dis- 
cussed. As  to  such  the  rule  becomes  most  important,  as  the 
establishment  or  invalidity  of  the  will  would  depend  entirely  upon 
the  two  presumptions.  But  in  the  great  generality  of  cases,  if 
not  in  all,  it  can  have  no  practical  effect,  as  the  testimony  adduced 
leaves  no  room  for  operation  of  the  latter  presumption,  and  affords 
the  more  satisfactory  criteria  for  determining  the  controversy. 
Such  is  clearly  the  nature  of  the  case  before  us. 

The  testator  and  Charles  were  close  friends,  and  were  much  in 
each  other's  company  after  Charles'  duties  called  him  to  Port- 
land, in  April,  preceding  the  execution  of  the  will.  And  it  may 
be  that  Charles  was  his  closest  friend,  but  no  business  relationship 
existed  between  them,  or  transactions  of  a  business  nature  had, 
prior  to  the  execution  of  the  will,  except  the  one  instance  when 
the  trust  deed  was  made  in  1893.  A  deed  was  made  to  Anna 
about  the  same  time  covering  the  home  property,  of  which  she  was 
not  advised  until  requested  to  reconvey.  No  one  has  suggested 
that  the  testator's  mind  was  in  a  weakened  condition  or  subject 
to  the  insidious  influence  of  another  at  this-  time.     He  was  robust 
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and  healthful,  both  in  mind  and  body ;  and,  if  he  could  have  been 
induced  to  depart  from  the  dictations  of  his  own  volition  or  judg- 
ment, it  must  have  been  by  sheer  force  of  a  superior  mind  or 
through  some  fraudulent  practice.  Charles  was  then  living  in 
Clackamas  county,  and  was  not  frequently  thrown  in  company 
with  the  testator,  and  from  the  testimony  there  cannot  be  adduced 
even  a  remote  suspicion  that  Charles  so  influenced  him  to  make 
the  conveyance  alluded  to.  During  the  last  year  of  the  testator's 
life,  and  perhaps  longer,  he  was  afflicted  with  a  fatal  disease,  and 
it  seems  that  prior  to  making  his  will  his  mind  was  somewhat 
affected  —  attributable,  no  doubt,  to  the  disease  with  which  he  was 
stricken.  An  instance  is  related,  which  occurred  probably  in 
September,  of  his  coming  home  sick,  and  directing  his  physician 
to  be  called,  when  it  developed  a  little  later  that  he  could  scarcely 
talk  —  mumbling  his  words  in  an  unintelligible  manner.  But  the 
attack  lasted  for  the  night  only.  The  next  day  he  was  about 
town,  and  could  talk  as  readily  as  before.  This  was  referred  to 
by  Mrs.  Holman,  and  perhaps  another  witness,  as  a  paralytic  at- 
tack ;  but,  in  view  of  his  rapid  recovery,  it  could  not  have  been 
of  that  nature.'  It  is  also  related  of  him  that  he  was  given  to 
weeping  at  times,  without  any  apparent  or  sufficient  cause.  Two 
or  three  instances  are  shown.  These  circumstances  may  have 
been,  and  no  doubt  were,  manifestations  of  a  mind  weakened  and 
impaired,  but  it  did  not  incapacitate  him  from  the  transaction  of 
business.  For  the  purpose  of  this  case,  it  may  be  conceded  that 
he  might  have  been  more  easily  wrought  on  by  the  insidious 
machinations  of  another,  and  constrained  to  do  that  which  his 
better  judgment  would  have  condemned.  The  question  then  is, 
was  any  advantage  taken  of  his  condition,  and  his  free  and  con- 
scious judgment  overcome  in  the  disposition  made  of  his  prop- 
erty? One  can  scarcely  follow  the  testimony  of  Judge  Northup 
touching  the  preparation  of  the  will  and  other  documents  with- 
out being  impressed  that  the  testator  not  only  knew  and  intelli- 
gently comprehended  fully  and  completely  what  he  was  doing, 
but  that  he  acted  entirely  upon  his  individual  judgment.  He 
stated  without  prompting  or  memorandum  the  details  of  his  in- 
tended disposition,  and  was  importunate  that  his  own  ideas  should 
be  carried  into  effect.  There  is  the  circumstance  that  Charles  at- 
tended him  on  the  day  he  directed  his  will  to  be  drawn,  and  also 
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upon  the  next  day,  when  it  was  executed ;  but  he  took  no  part  in 
directing  what  should  be  done,  except  to  make  a  single  suggestion, 
which  was  not  heeded.  Charles  relates  how  he  came  to  be  with 
his  uncle  on  this  occasion,  and  with  apparent  candor  and  truth- 
fulness details  the  different  conversations  had  with  him  leading 
up  to  the  transaction ;  and  there  is  certainly  nothing  in  the  testi- 
mony of  other  witnesses  to  convict  him  of  fraud  or  using  undue 
influence.  He  was  not  without  the  opportunity,  perhaps,  to  gain 
an  advantage,  but  this  is  not  sufficient  within  kself.  It  must  be 
further  established  that  the  advantage  came  through  his  fraud  or 
insidious  domination.  Aside  from  the  transfer  of  an  interest  in 
the  truck  and  transfer  business  of  Holman  &  Co.  to  Charles,  who 
had  no.claim  upon  his  bounty,  the  final  disposition  of  the  testator's 
property  was  not  altogether  inequitable.  His  reason  for  making 
the  bill  of  sale  was  that  he  desired  the  business  in  which  he  was 
then  engaged  should  be  continued  without  interruption  or  the 
necessity  for  administration  —  supposing,  no  doubt,  that  Charles 
and  Warren  would  take  his  place  in  the  copartnership  with  Herr- 
man,  and  desiring  that  Warren  should  be  installed  in  business  — 
and  this  was  not  without  relevancy.  That  he  was  mistaken  as  to 
the  outcome,  or  probably  had  not  counted  upon  the  condition  that 
Herrman  would  not  assent  to  the  new  relationship,  is  a  fault  in  the 
full  survey  of  the  situation,  yet  his  clear  purpose  was  manifest, 
and  accounts  for  the  disposition.  Warren  received  more  than  the 
other  children.  He  had  been  favored  before,  and  it  is  what  might 
have  been  expected.  The  two  younger  children  received  less 
than  the  others.  The  reason  assigned  for  this  by  the  testator 
was  that  their  mother  was  possessed  of  property  of  considerable 
value,  who  was  as  much  bound  by  parental  ties  to  provide  for 
them  as  himself,  and  believed  that,  if  they  received  her  property 
in  the  end,  they  would  be  as  well  provided  for  as  his  older  chil- 
dren under  his  will.  Upon  the  whole,  the  dispositions  made,  while 
not  altogether  equitable  and  just,  when  the  ties  of  kindred,  duty, 
and  affection  are  considered,  cannot  be  said  to  be  unnatural,  tak- 
ing into  account  the  testator's  predilections  and  disposition.  The 
will  shows  a  thoughtful  consideration  of  the  existing  conditions, 
and  a  full  adjustment  of  his  property  interests  from  his  peculiar 
standpoint.  His  wife  received  a  bequest  in  lieu  of  her  dower,  and 
as  to  this  she  had  her  election  whether  to  take,  or  to  retain,  her 
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dower  interest  in  his  realty  instead.  But  as  to  her  it  is  very  ap- 
parent what  induced  the  particular  provision.  The  idea  first  took 
root  in  1893,  which  induced  him  to  contemplate  divorce  proceed- 
ings against  her  on  account  of  her  conduct  toward  him,  and  when 
there  could  not  have  been  a  conjecture  of  any  undue  influence  on 
the  part  of  Charles  or  any  one  else.  Two  deeds  were  then  made, 
disposing  of  the  greater  portion  of  his  realty,  and  one  was  never 
recalled,  but  ratified  by  the  will.  Before  going  to  California, 
Holman  had  again  made  up  his  mind  to  separate  from  his  wife  — 
induced,  no  doubt,  by  her  treatment  of  him  —  among  other  things, 
in  turning  his  son  away  from  home,  locking  the  house  against 
himself,  and  leaving  no  provisions  for  his  convenience  and  com- 
fort. This  is  shown  by  the  testimony,  not  only  of  Charles,  but 
Dr.  Nichols,  who  talked  with  him  on  the  day  before  he  left ;  by 
that  of  Mrs.  Mary  Holman,  who  met  him  in  California;  and  by 
his  letters  while  away.  It  does  not  appear  that  there  was  any 
prearrangement  or  understanding  had  with  Charles  to  make  his 
future  home  with  him  on  his  return,  although  it  may  be  inferred 
that  he  probably  contemplated  such  a  thing ;  but,  from  Mary  Hol- 
man's  testimony,  it  would  seem  that  the  matter  had  not  been  fully 
settled  in  his  mind  until  shortly  prior  to  his  return.  Possibly 
there  might  have  been  such  an  arrangement  prior  to  his  going 
away,  but  one  thing  is  certain  above  all  others :  Whatever  ar- 
rangement was  made  in  the  end,  it  was  induced  by  the  action  of 
his  wife,  and  not  by  Charles  Holman.  He  did  not  then  intend 
to  return  to  his  home,  or  to  live  with  his  wife  again,  and  the 
aversion  which  she  induced  in  his  mind  had  more  to  do  with  the 
particular  disposition  of  his  property  than  all  other  influences  put 
together.  This  is  not  saying  that  she  was  entirely  in  the  wrong. 
Both  were  perverse,  and  he  may  have  been  as  obstinate  and  exas- 
perating as  she.  But  their  disagreement  gave  rise  to  his  aver- 
sion of  her,  and  became  a  controlling  factor  in  his  mind  when  he 
came  to  make  his  will.  It  does  not  account  for  the  bequest  to 
Charles  Holman,  yet  it  may  have  had  something  to  do  with  it. 
Charles  and  his  wife  had  been  kind  to  him  while  things  were  not 
altogether  agreeable  at  home.  There  is  another  circumstance 
that  may  have  had  much  to  do  in  influencing  this  particular  be- 
quest. Holman  was  unable  to  control  his  expenses  as  best  suited 
his  ideas  of  economy,  and  having  concluded  to  go  away,  and  being 
Vol.  VIII  — 23 
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desirous  of  keeping  them  within  the  bounds  of  his  income,  first 
requested  Warren  to  take  charge  of  his  affairs,  and  look  after 
and  superintend  the  incurring  of  bills  against  him  by  those  for 
whom  he  was  responsible,  but  he  declined  to  become  his  agent 
in  that  regard ;  and  then  he  applied  to  Charles,  who  was  willing 
to  undertake  the  responsibility,  and  did  afterward  execute  his 
behests  in  relation  thereto.  Holman's  acts,  carrying  into  execu- 
tion this  idea,  showed  a  determination  and  fixedness  of  purpose 
that  cannot  be  attributed  to  any  outside,  dominating  influence, 
and  was  a  conception  and  execution  entirely  his  own.  Nor  was 
he  subject  to  any  delusion.  His  purposes  were  grounded  upon 
fact,  and,  while  all  persons  would  not  have  arrived  at  the  same 
conclusion  and  done  as  he  did,  yet  what  he  did,  we  are  convinced, 
proceeded  from  his  own  free  and  conscious  judgment. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed,  and 
a  decree  entered  here  upholding  and  giving  effect  to  the  will. 


Hinkle  et  al.  vs.  Sage. 

[Supreme  Court  of  Ohio,  Dec.  2,  1902;  67  Ohio,  256,  65  N.  E.  999.] 

Claims  Against  Decedent's  Estate  —  Services  of  Member 
of  Family  —  Express  Contract. 

1.  In  an  action  to  recover  compensation  for  services,  when  it  appears  that 

the  plaintiff  was  a  member  of  the  family  of  the  person  for  whom  the 
services  were  rendered,  no  obligation  to  pay  for  the  services  will  be 
implied;  and  the  plaintiff  cannot  recover  in  such  case  unless  it  be 
established  that  there  was  an  express  contract  upon  the  one  side  to 
perform  the  services  for  compensation,  and  upon  the  other  side  to 
accept  the  services  and  pay  for  them. 

2.  Such  contract  may  be  in  writing  or  it  may  rest  entirely  in  parol,  and  it 

may  be  proved  by  direct  or  indirect  evidence;  but,  to  entitle  the 
plaintiff  to  recover,  the  contract  must  be  established  by  clear  and 
unequivocal  proof. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Warren  county. 

Action  by  Mrs.  Sage  against  Hkikle  and  others,  executors  of 
George  R.  Sage.     Judgment  for  defendants  in  the  Court  of  Com- 
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mon  Pleas  was  reversed  by  the  Circuit  Court,  and  defendants 
bring  error. 

Reversed,  and  judgment  of  Common  Pleas  affirmed. 

The  plaintiff,  in  her  petition,  avers  that  from  November  19, 
1892,  to  November  19,  1898,  inclusive,  she  performed  services  for 
the  decedent,  George  R.  Sage,  at  his  request,  as  housekeeper,  and 
also  services  in  nursing,  care,  and  attention  to  the  decedent,  at 
his  request,  during  said  period  of  time;  that  decedent  promised 
to  pay  the  plaintiff  for  the  aforesaid  work,  labor,  care,  and  dili- 
gence of  the  plaintiff  in  performing  the  service  for  him  as  house- 
keeper and  as  nurse  during  said  period  of  time,  as  much  as  the 
same  was  worth.  And  she  avers  that  the  usual  and  customary 
price  of  such  service,  care,  nursing,  and  attention  is  $15  a  week,  or 
a  total  sum  of  $4,680,  and  that  that  is  the  reasonable  worth  of  said 
services,  etc.  The  executors  of  Judge  Sage,  the  decedent,  an- 
swered to  the  effect  that  the  plaintiff  and  Corwin  Sage,  a  son  of 
the  decedent,  George  R.  Sage,  are  husband  and  wife,  and  that 
after  their  marriage  (that  is,  on  or  about  the  month  of  September, 
1890)  the  plaintiff  and  her  husband  became  members  of  the  dece- 
dent's family,  and  have  ever  since  that  time,  and  up  to  the  time  of 
the  decedent's  death,  continued  to  reside  with  the  decedent  as 
members  of  his  family,  and  that  any  services  rendered  by  the 
plaintiff  during  that  time  were  voluntarily  rendered  by  her,  and 
were  for  the  common  benefit  of  herself  and  her  husband,  and  the 
family  generally  of  the  decedent,  and  were  not  rendered  by  or  in 
pursuance  of  any  contract  or  agreement  that  the  plaintiff  should 
receive  pay  therefor ;  that  during  all  said  time  the  decedent  pro- 
vided a  house  for  the  said  family,  paid  all  rents  and  other  house- 
hold and  family  expenses,  and  at  his  own  expense  furnished  and 
provided  everything  necessary  or  required  for  the  comfort  and 
support  of  said  family,  including  the  plaintiff  and  her  husband.; 
that  during  all  the  time  mentioned  in  the  petition  the  plaintiff  and 
her  husband  received  their  board,  lodging,  clothing,  medical  at- 
tendance, and  all  other  necessaries  from  the  decedent,  or  at  his 
expense,  as  members  of  his  family,  and  the  plaintiff  received  from 
the  decedent,  from  time  to  time  during  said  period,  large  sums 
of  money  with  which  to  purchase  clothing  and  other  necessaries 
for  herself,  and  to  defray  her  traveling  and  other  expenses,  all 
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of  which  board,  lodging,  clothing,  medical  attendance,  and  other 
necessaries,  and  money  received  as  aforesaid,  were  accepted  by 
the  plaintiff  in  full  satisfaction  of  any  and  all  services  rendered 
by  her.  In  reply  to  the  answer  of  the  defendants,  the  plaintiff 
admitted  that  she  and  Corwin  Sage,  son  of  George  R.  Sage,  are 
husband  and  wife ;  that  about  September,  1890,  the  plaintiff  and 
Corwin  Sage  and  the  decedent  began  living  together  in  the  same 
house,  and  they  so  continued  to  live  until  the  death  of  George  R. 
Sage.  Plaintiff  also  admits  that  the  decedent  furnished  and  pro- 
vided some  of  the  household  and  family  expenses,  and  that  the 
decedent  furnished  her  certain  board  and  lodging ;  but  she  denies 
each  and  every  other  allegation  in  the  second  defense  contained, 
except  such  as  heretofore  have  been  expressly  admitted  to  be  true. 
Upon  the  issues  thus  made,  the  jury  returned  the  following  ver- 
dict :  "  We,  the  jury,  being  duly  impaneled  and  sworn  and 
affirmed,  find  the  issues  in  this  case  in  favor  of  the  defendants." 
Plaintiff  made  a  motion  for  new  trial,  which  was  overruled,  and 
judgment  was  entered  upon  the  verdict.  A  bill  of  exceptions 
was  allowed,  and  a  petition  in  error  was  filed  in  the  Circuit  Court, 
which  court  reversed  the  judgment  of  the  Court  of  Common 
Pleas  for  the  following  reasons:  "First.  In  giving  the  special 
charge  to  the  jury  that  '  the  plaintiff  cannot  recover  in  this  cause 
unless  you  find  from  the  evidence  that  there  was  an  express  con- 
tract between  her  and  the  decedent,  providing  that  she  should  be 
paid  for  her  services.'  Second.  In  the  general  charge,  to  the 
effect  that,  even  though  the  plaintiff  proved  she  had  rendered 
services  for  the  decedent,  yet,  if  she  had  not  produced  any  evi- 
dence upon  the  .  value  of  any  particular  item  of  service,  they 
should  not  allow  her  anything  for  that  item.  The  court  finds 
no  other  error  in  said  record,  but  also  finds  that,  because  of  said 
two  errors  only,  the  said  court  erred  in  overruling  said  motion 
for  a  new  trial."  The  executors  seek  in  this  court  a  reversal  of 
the  judgment  of  the  Circuit  Court,  and  an  affirmance  of  the  judg- 
ment of  the  Court  of  Common  Pleas. 

Rttnyan  &  Stanley  and  Thornton  M.  Hinkle,  for  plaintiffs  in 
error. 

Frank  Brandon  and  George  A.  Burr,  for  defendant  in  error. 
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Davis,  J.  (after  stating  the  facts). —  The  decision  of  this  case 
turns  upon  the  charge  to  the  jury  in  the  Court  of  Common  Pleas. 
The  Circuit  Court  reversed  the  judgment  of  the  Court  of  Com- 
mon Pleas  for  two  reasons,  viz. :  ( i )  Because  the  court,  upon  the 
request  of  the  defendants,  gave  the  following  special  charge  to 
the  jury:  "  The  plaintiff  cannot  recover  in  this  cause  unless  you 
find  from  the  evidence  that  there  was  an  express  contract  between 
her  and  the  decedent,  providing  that  she  should  be  paid  for  her 
services."  (2)  Because  the  court  charged  the  jury  that,  even 
though  the  plaintiff  proved  that  she  had  rendered  services  for  the 
decedent,  yet,  if  she  had  not  produced  any  evidence  upon  the  value 
of  any  particular  item  of  service,  they  should  not  allow  her  any- 
thing for  that  item.  The  Circuit  Court  expressly  found  that 
there  were  no  other  errors  in  the  record. 

It  is  claimed  for  the  defendant  in  error  (and  that  view  seems  to 
have  been  entertained  by  the  Circuit  Court)  that,  when  the  Court 
of  Common  Pleas  charged  the  jury  that  an  express  contract  must 
be  proven,  it  should  have  gone  further,  and  instructed  the  jury 
that  "  an  implied  contract,  warranting  a  recovery  in  such  case, 
may  be  shown  by  evidence  of  all  the  circumstances  under  which 
the  services  were  performed,  although  such  evidence  fails  to 
prove  an  express  contract."  This  conception  of  the  law  appli- 
cable to  such  cases  is  erroneous.  It  is  averred  in  the  answer  of  the 
defendants  that  during  the  time  mentioned  in  the  petition  the 
plaintiff  and  her  husband,  who  was  a  son  of  the  decedent,  lived 
with  and  at  the  expense  of  the  decedent,  and  were  members  of 
his  family ;  the  decedent  paying  the  house  rent  and  other  house- 
hold expenses,  and  giving  to  the  plaintiff  and  to  his  said  son  from 
time  to  time  large  sums  of  money,  and  paying  for  his  and  her 
clothing  and  personal  support.  The  plaintiff,  in  reply,  admits 
that  her  husband  is  a  son  of  the  decedent,  and  that  from  Septem- 
ber, 1890,  to  the  death  of  the  decedent,  they  lived  together  with 
decedent  in  the  same  house,  and  that  decedent  furnished  some  of 
the  household  and  family  expenses,  and  furnished  to  her  board 
and  lodging.  On  the  trial  it  was  agreed,  among  other  things, 
that  decedent  and  his  wife  were  absent  from  home  for  three 
months,  at  least,  of  each  summer  of  the  years  1892  to  1897,  b°th 
included,  and  that  from  1890  the  family  consisted  of  decedent  and 
his  wife,  the  plaintiff,  and  her  husband.    So  that,  without  regard 
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to  the  finding  of  the  jury,  the  family  relationship  of  the  plaintiff 
and  the  decedent,  and  the  dependency  of  her  and  her  husband, 
is  incontrovertible.  Under  such  circumstances,  where  compen- 
sation for  services  is  claimed  from  the  head  of  the  family,  or  his 
estate,  the  law  does  not  imply  a  promise,  and  no  recovery  can 
be  had  unless  an  express  contract  is  shown.  (Wood  Master  and 
Servant,  §§  72,  75;  Candor's  Appeal,  5  Watts  &  S.  513;  Bash  v. 
Bash,  9  Pa.  St.  260;  Duffey  v.  Duffey,  44  id.  399;  Zimmerman 
v.  Zimmerman,  129  id.  229,  18  Atl.  129,  15  Am.  St.  Rep.  720; 
Hall  v.  Finch,  29  Wis.  278,  9  Am.  Rep.  559;  In  re  Schmidt's 
Estate,  93  Wis.  120,  67  N.  W.  37;  Collar  v.  Patterson,  137  111. 
403,  27  N.  E.  604;  Disbrow  v.  Durand,  54  N.  J.  L.  343,  24 
Atl.  545,  33  Am.  St.  Rep.  678.)  Many  more  authorities  might 
be  cited,  but  these  are  sufficient  for  our  purpose.  Cases  of  this 
kind  are  odious,  and  are  not  favored  by  the  courts,  because  they 
afford  opportunity  for  fraud  against  the  estates  of  deceased  per- 
sons, and  great  temptation  to  perjury,  by  disappointed  or 
avaricious  relatives.  Hence  the  courts  exact  clear  and  un- 
equivocal proof  of  an  actual  agreement  upon  the  one  side 
to  perform  services  for  compensation,  and  upon  the  other 
side  to  receive  the  services  and  pay  for  them.  (See  Duffey 
v.  Duffey,  supra.)  An  eminent  judge  declared  that  such  a  con- 
tract can  be  proved  only  by  direct  and  positive  evidence  of  it,  and 
held  that  an  instruction  to  the  jury  that  such  a  contract  would  be 
proved  by  "  clear  and  satisfactory "  evidence  was  erroneous. 
(Gibson,  C.  J.,  in  Bash  v.  Bash,  9  Pa.  St.  260.)  This  was  upon 
the  principle  that  juries  are  liable  to  be  swayed  by  "  considera- 
tions of  hardship  or  paternal  injustice,"  and  that  evidence  which 
may  be  clear  and  "  satisfactory  "  to  a  jury  might  in  fact  be 
neither.  (See  also  Candor's  Appeal,  supra.)  Although  an  actual 
contract,  one  capable  of  enforcement  as  such,  must  be  clearly  and 
unequivocally  proved,  it  may  be  proved  by  either  direct  or  in- 
direct evidence.  Express  contracts  which  are  proved  by  the 
declarations  and  conduct  of  the  parties  and  other  circumstances, 
all  of  which  are  explainable  only  upon  the  theory  of  a  mutual 
agreement,  are  often  called,  although  not  with  entire  accuracy, 
"  implied  contracts."  (15  Am^  &  Eng.  Encyc.  of  Law  [2d  ed.], 
1078.)  And  this  distinction  will  explain  the  ambiguity  of  some 
authorities,  and  the  apparent  contrariety  of  others.     All  of  the 
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authorities,  however,  seem  to  agree  that  in  suits  for  compensa- 
tion for  services,  where  a  family  relation  is  conceded  or  shown 
to  exist,  an  actual  contract  must  be  clearly  proved.  Such  con- 
tract may  be  in  writing,  or  it  may  rest  entirely  in  parol,  but  it 
must  nevertheless  be  a  contract ;  and,  in  our  opinion,  it  is  a  mis- 
nomer to  denominate  it  an  "  implied  contract/'  It  does  not  arise 
from,  nor  is  it  aided  by,  implication,  but  it  must  be  strictly  proved. 
The  charge  to  the  jury  in  this  case,  including  the  special  request 
given  and  excepted  to,  was  correct,  and  the  finding  and  judg- 
ment of  the  Circuit  Court  in  that  respect  were  wrong. 

The  Court  of  Common  Pleas  committed  an  error  in  instruct- 
ing the  jury  that  they  should  not  allow  the  plaintiff  anything  upon 
any  item  concerning  which  there  was  no  evidence  as  to  the  value 
of  the  service.  (Hossler  v.  Trump,  62  Ohio  St.  139,  56  N.  E. 
656.)  But  under  the  instructions,  the  jury  must  have  found  from 
the  evidence  that  there  was  no  contract  between  the  parties,  since 
as  to  some  of  the  items,  at  least,  there  was  evidence  of  value. 
If  there  was  no  contract,  it  could  not  benefit  the  plaintiff  to  have 
a  correct  instruction  upon  this  question  of  value,  for  the  very 
foundation  of  recovery  is  wanting.  Consequently  the  error  was 
not  prejudicial. 

As  the  Circuit  Court  expressly  found  that  there  were  no  other 
errors  in  the  record,  the  judgment  of  the  Circuit  Court  is  re- 
versed, and  that  of  the  Court  of  Common  Pleas  is  affirmed. 

Burket,  C.  J.,  and  Spears,  Shauck,  Price,  and  Crew,  JJ., 
concur. 


In  re  Killan's  Estate. 

[Court  of  Appeals  of  New  York,  Dec.  9,  1902;  172  N.  Y.  547,  65  N.  E.  561.] 

Court  of  Appeals  —  Jurisdiction  —  Decree  of  Surrogate  — 
Accounting  by  Administrator  —  Notice  to  Unknown 
Heirs  —  New  Accounting  —  Commission  to  Foreign 
Country. 

t.  Where  exceptions  are  taken  to  the  conclusions  of  law  of  a  surrogate 
in  dismissing  a  proceeding  in  his  court,  they  present  questions  of  law 
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reviewable  by  the  Court  of  Appeals  on  an  appeal  from  an  order  of 
the  Appellate  Division  affirming  the  surrogate's  decree  entered  in 
accordance  with  such  conclusions. 

2.  Where  persons  interested  in  an  estate  within  the  meaning  of  Code  Civ. 

Proc.,  S  2514,  subd.  11,  whether  known  or  unknown,  were  not  duly 
cited  to  appear  at  a  judicial  settlement  of  the  accounts  of  an  admin- 
istrator, and  did  not  appear  voluntarily,  such  a  settlement  is  void, 
the  administrator  having  failed  to  sue  out  a  citation  running  against 
persons  unknown,  as  provided  by  Code  Civ  Proc.,  §§  2518-2523. 

3.  A  brother  of  an  intestate,  who  resides  in  a  foreign  country,  can  insti- 

tute proceedings  against  the  administrator  for  a  new  accounting 
under  Code  Civ.  Proc.,  §  2726,  subd.  1,  and  id.,  §  2727,  where  he  is 
the  only  next  of  kin  of  the  intestate,  and  was  not  cited,  nor  made 
a  party  to  such  settlement. 

4.  A  brother  of  an  intestate,  living  in  a  foreign  country,  not  cited  to  ap- 

pear at  the  judicial  accounting  of  the  administrator,  is  entitled  to  an 
order  that  a  commission  issue  with  interrogatories  for  his  examina- 
tion on  a  proceeding  by  him  for  an  accounting,  in  which  proceeding 
all  the  parties  who  were  cited  or  appeared  on  the  original  account- 
ing may  join  in  the  application  for  the  commission,  and  be  repre- 
sented in  the  execution  thereof. 
O'Brien,  Haight  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

In  the  matter  of  the  estate  of  Mary  Killan,  deceased.  From 
an  order  of  the  Appellate  Division  affirming  a  decree  of  the  Sur- 
rogate's Court  dismissing  proceedings  instituted  by  Martin  Killan 
for  settlement  of  the  accounts  of  Miles  T.  O'Reilly,  administrator,, 
and  denying  an  application  for  a  commission  to  take  testimony  in 
a  foreign  country,  Killan  appeals. 

Reversed. 

George  D.  Peck  and  Myron  D.  Short,  for  appellant. 

James  M.  E.  O'Grady,  for  respondent. 

Bartlett,  J. —  The  petitioner,  as  the  alleged  brother  and  only 
next  of  kin  of  the  intestate,  proceeds  under  section  2726,  sub- 
division 1,  and  section  2727,  Code  of  Civil  Procedure,  which  pro- 
vide that  a  judicial  settlement  of  the  accounts  of  an  adminis- 
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trator  may  be  compelled  by  the  next  of  kin,  or  any  party  in  in- 
terest, after  the  expiration  of  one  year  from  the  issuance  of  let- 
ters of  administration.  The  Code  defines  who  is  a  "  person  inter- 
ested "  as  follows :  "  The  expression,  '  person  interested/  where 
it  is  used  in  connection  with  an  estate  or  a  fund,  includes  every 
person  entitled,  either  absolutely  or  contingently,  to  share  in  the 
estate  or  the  proceeds  thereof,"  etc.  Code  Civ.  Proc.,  §  2514,  subcl. 
11.  Mary  Killan  died  intestate  at  Rochester  on  the  24th  day  of 
August,  1898.  In  the  following  October  letters  of  administra- 
tion were  issued  to  Miles  T.  O'Reilly  as  a  creditor,  on  his  own 
behalf,  he  being  the  undertaker  who  attended  to  the  funeral, 
etc.,  of  the  deceased.  The  decedent  left  personal  property 
amounting  to  the  sum  of  $1,514.77.  In  December,  1899,  pro- 
ceedings were  instituted  to  settle  the  accounts  of  the  adminis- 
trator, and  certain  persons  appeared  who  claimed  to  be  cousins  of 
the  intestate.  The  administrator  contested  these  claims,  and  the 
surrogate,  after  trial,  adjudged  and  decreed  that  claimants  were 
cousins  of  the  intestate,  her  only  heirs-at-law  and  next  of  kin, 
and  entitled  to  share  in  her  estate.  In  February,  1900,  the  sur- 
rogate made  his  decree,  adjudging  and  commanding  the  admin- 
istrator to  distribute  the  estate  to  these  cousins  after  payment  of 
debts,  expenses,  commissions,  etc.  In  January,  1901,  this  pe- 
titioner, Martin  Killan,  residing  in  Ireland,  filed  his  petition  in 
the  Surrogate's  Court  of  Monroe  county,  in  which  he  claimed  to 
be  the  sole  next  of  kin  of  the  intestate,  and,  after  setting  forth  the 
issuing  of  letters  of  administration,  alleged  that  no  accounting 
had  been  made  by  the  administrator,  and  asked  for  a  citation  di- 
recting him  to  show  cause  why  he  should  not  render  an  account. 
This  petition  is  based  on  the  fact  that  the  petitioner  was  not  a 
party  to  the  proceedings  for  accounting  and  distribution,  although 
a  brother  of  the  intestate.  Thereupon  citation  was  duly  issued 
by  the  Surrogate's  Court,  and  the  administrator  appeared  and 
served  his  answer  to  the  petition,  wherein  he  set  forth  the  ac- 
counting proceedings  and  his  due  discharge ;  also  denied  that  pe- 
titioner is  a  brother  of  the  deceased.  Thereafter  petitioner  moved 
for  an  order  that  a  commission  issue  authorizing  him  to  exam- 
ine the  petitioner  therein  and  eight  other  witnesses  upon  inter- 
rogatories, and  to  make  certificate  of  the  same  to  the  Surrogate's 
Court.    The  motion  was  denied,  and  this  proceeding  dismissed, 
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with  costs,  and  a  decree  and  order  entered  to  that  effect,  which 
the  Appellate  Division  (72  N.  Y.  Supp.  714)  affirmed  on  appeal. 
The  learned  surrogate,  on  dismissing  the  proceeding,  delivered 
an  oral  opinion  in  part  as  follows :  "  The  court  holds  that  the 
proceedings  upon  the  judicial  settlement  of  the  administrator 
are  before  the  court,  of  which  it  takes  judicial  notice,  by  which 
it  appears  that  there  has  been  a  judicial  settlement  of  the  accounts 
of  the  administrator  of  this  estate,  to  which  claimant  was  not  a 
party.  He  was  neither  cited  nor  did  he  appear.  The  court 
further  holds  that  the  decree  made  therein  is  entirely  inoperative 
as  to  this  claimant,  but  that,  the  court  having  acquired  jurisdic- 
tion of  the  subject-matter  of  the  judicial  settlement,  and  the  es- 
tate having  been  settled  in  that  proceeding,  it  is  incumbent  upon 
this  claimant  to  now  come  in  under  that  proceeding  by  petition 
or  otherwise,  and  ask  that  it  be  opened,  giving  notice  to  the  per- 
sons who  then  appeared  and  were  affected  by  that  decree;  and 
that  the  administrator  cannot  be  compelled  to  account  independ- 
ently, he  having  already  accounted,  and  his  account  being  filed 
and  before  the  court,  at  the  instance  of  any  number  of  claimants, 
who  may  invoke  the  aid  and  process  of  the  court  for  that  pur- 
pose." The  Surrogate's  Court  made  the  following  findings, 
among  others :  "  That  the  hearing  upon  said  motion  was  con- 
tinued until  the  7th  day  of  April,  1901,  upon  which  occasion  sard 
petitioner  appeared  by  counsel,  and  said  administrator  appeared 
by  counsel,  and  moved  that  the  application  for  the  order  be  de- 
nied, and  that  the  proceedings  for  the  accounting  be  dismissed." 
"  It  appears  from  the  proceedings  upon  the  judicial  settlement  of 
the  accounts  of  the  administrator,  which  are  before  the  court, 
and  of  which  the  court  takes  judicial  notice,  that  there  has  been 
a  judicial  settlement  of  the  accounts  of  the  administrator  of  this 
estate,  to  which  the  claimant  was  not  a  party ;  that  the  court  ac- 
quired jurisdiction  of  the  subject-matter  of  the  judicial  settle- 
ment, and  the  estate  has  been  settled  in  that  proceeding."  The 
surrogate  made  three  conclusions  of  law,  the  third  of  which  reads 
as  follows :  "  That  the  order  that  a  commission  issue  to  [naming 
commissioner],  authorizing  him  to  examine  the  petitioner  herein, 
and  also  [naming  eight  witnesses]  as  witnesses  for  the  petitioner, 
under  oath,  upon  interrogatories  to  be  annexed  to  such  commis- 
sion, and  to  take  and  certify  the  depositions  of  the  petitioner  and 
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of  such  witnesses,  and  to  return  the  same,  with  the  commission, 
through  the  post-office,  or  according  to  the  directions  therein  or 
therewith  given,  be,  and  the  same  hereby  is,  denied;  and  that 
the  proceeding  against  the  administrator  for  a  new  accounting 
be,  and  the  same  hereby  is,  dismissed,  and  that  the  said  adminis- 
trator have  twenty-five  dollars  costs  and  his  disbursements."  The 
petitioner  duly  excepted  to  these  conclusions  of  law,  and  we  thus 
have  presented  the  question  whether  the  dismissal  of  this  pro- 
ceeding can  be  justified  as  matter  of  law.  The  dismissal  of  the 
proceeding  resulted  in  a  final  decree.  (Village  of  Champlain  v. 
McCrea,  165  N.  Y.  264,  59  N.  E.  83.) 

Under  these  findings  the  decree  of  the  Surrogate's  Court  in 
the  original  accounting  proceeding  is  void  as  to  this  petitioner. 
"  It  is  an  elementary  principle,  recognized  in  all  the  cases,  that 
to  give  binding  effect  to  a  judgment  of  any  court,  whether  of 
general  or  limited  jurisdiction,  it  is  essential  that  the  court  should 
have  jurisdiction  of  the  person  as  well  as  of  the  subject-matter, 
and  that  the  want  of  jurisdiction  over  either  may  always  be  set 
up  against  the  judgment  when  sought  to  be  enforced,  or  any 
benefit  is  claimed  under  it"  (Ferguson  v.  Crawford,  70  N.  Y. 
253»  256»  ^6  Am.  Rep.  589;  Hood  v.  Hood,  85  N.  Y.  578.)  In 
1  Freeman  Judgments  (4th  ed.),  §  117,  the  learned  author  says: 
"A  void  judgment  is,  in  legal  effect,  no  judgment.  By  it  no 
rights  are  devested.  From  it  no  rights  can  be  obtained.  Being 
worthless  in  itself,  all  proceedings  founded  upon  it  are  equally 
worthless.  It  neither  binds  nor  bars  any  one.  All  acts  performed 
under  it  and  all  claims  flowing  out  of  it  are  void."  The  only 
question  presented  by  this  appeal  is  whether  the  petitioner  was 
liable  to  have  his  proceeding  for  an  accounting  dismissed,  and 
he  remitted  to  a  motion  to  open  the  decree  in  a  proceeding  ab- 
solutely void  as  to  him.  It  is  well  settled  that  an  application  to 
a  court  to  open  its  judgment  is  always  addressed  to  its  sound  dis- 
cretion, and  that  the  denial  of  the  motion  involves  no  substantial 
right.  In  Foote  v.  Lathrop  (41  N.  Y.  358,  361),  it  was  held  that 
an  order  of  the  Supreme  Court  denying  a  motion  to  set  aside  a 
regular  judgment  in  that  court  upon  the  ground  that  the  defend- 
ant was  not  served  with  process,  and  the  appearance  for  him  was 
wholly  unauthorized,  is  not  appealable  to  this  court ;  that  no  party 
"has  a  substantial  right,  within  the  meaning  of  the  Code,  to  have 
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a  regular  judgment  against  him  set  aside  on  motion ;  that  it  is  in 
the  discretion  of  the  court  in  which  such  judgment  was  rendered 
to  set  it  aside  or  not ;  and,  even  if  void,  they  may  leave  the  party 
affected  by  it  to  show  it  so  in  a  proper  action.  Judge  Grover 
said :  "  It  would  still  rest  in  the  discretion  of  the  court  whether 
to  entertain  a  motion  to  vacate  the  judgment,  or  leave  her  to 
show  the  judgment  void,  as  to  her,  whenever  interposed  as  an 
obstacle  to  her  pursuit  of  her  right  to  the  land."  This  case  was 
followed  in  Beards  v.  W heeler  (76  N.  Y.  213),  and  People  v. 
Brown  (103  id.  684,  9  N.  E.  327).  In  Estate  of  McCunn  (15 
N.  Y.  St.  712),  this  point  was  involved.  An  executor  of 
an  estate  filed  an  account,  on  which  a  decree  was  entered.  Some 
years  later  he  filed  a  second  account,  citing  therein  certain  grand- 
nieces  of  the  deceased,  who  were  not  parties  to  the  first  account- 
ing. These  grandnieces  moved  to  open  the  decree  on  the  first 
accounting  on  the  ground  that  they  had  not  been  made  parties. 
Surrogate  Rollins  of  New  York,  in  denying  the  motion,  said: 
"  I  am  referred  to  no  decided  cases  which  support  the  notion 
that  persons  not  parties  to  an  accounting  proceeding,  and  not 
bound  by  the  decree  therein,  pursuant  to  section  2742  of  the  Code, 
can  successfully  claim  that  such  decree  be  opened  under  circum- 
stances like  the  present."  The  learned  courts  below  erred  in 
holding  that  the  petitioner  was  not  entitled  to  maintain  the  pro- 
ceedings instituted  by  him,  and  that  he  must  seek  his  remedy 
by  a  motion,  which  is  merely  an  appeal  to  the  discretion  of  the 
court.  The  petitioner  is  asking  no  favor,  but  is  enforcing  a  sub- 
stantial right,  if  it  be  true  that  he  is  a  brother  of  the  intestate. 
The  surrogate  was  undoubtedly  right  in  suggesting  that  the  pe- 
titioner should  give  notice  to  the  persons  who  appeared  in  and 
were  affected  by  the  original  proceedings.  The  proper  practice 
was,  not  to  dismiss  the  proceedings  instituted  by  this  petitioner, 
but  to  require  him  to  amend  his  citation,  and  bring  in  the  parties 
who  were  cited  or  appeared  on  the  original  accounting.  The 
petitioner,  having  complied  with  this  requirement,  would  be  in  a 
position  to  apply  for  a  commission  with  interrogatories,  and  the 
parties  cited  could  join  therein,  and  be  duly  represented  at  the 
execution  thereof.  The  citation  should  be  amended  as  suggested. 
If  the  petitioner  succeeds  in  establishing  that  he  is  a  brother  of 
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the  intestate,  he  is  entitled  to  an  accounting  under  the  provisions 
of  the  Code  which  he  has  invoked. 

The  respondent  has  argued  a  number  of  points  that  possibly 
should  receive  special  consideration,  although  most  of  them  are 
covered  by  that  which  we  have  already  said  and  the  authorities 
cited.  We  have  the  positive  finding  of  the  Surrogate's  Court  that 
the  petitioner  in  this  proceeding  was  not  cited  in  the  accounting 
proceedings,  and  was  not  a  party  thereto,  and  that  the  same  were 
wholly  inoperative  as  to  him.  It  is  at  this  point  that  we  en- 
counter the  defect  in  the  administrator's  proceedings  for  an  ac- 
counting that  has  led  to  his  present  peril  of  being  called  on  to 
account  for  funds  paid  out  under  a  decree  that  does  not  protect 
him  against  this  petitioner  if  the  latter  establishes  the  fact  that 
he  is  intestate's  brother.  It  is  argued  that  it  would  be  a  strange 
miscarriage  of  justice  if  the  administrator,  after  having  proceeded 
to  an  accounting,  and  obtained  a  decree  directing  him  to  pay 
over  to  certain  parties,  could  be  compelled  to  again  account  in 
an  independent  proceeding  on  the  petition  of  some  one  claiming 
to  be  nearer  of  kin  than  those  cited  or  appearing  in  the  prior  pro- 
ceedings, and  consequently  entitled,  if  the  claim  is  established,  to 
the  personal  property  of  the  testator.  We  have  presented  here 
the  ordinary  situation  of  a  person  not  joined  as  a  necessary  party 
in  an  action  or  special  proceeding  ignoring  the  judgment  therein, 
and  proceeding,  as  this  court  said  he  might  in  Foote  v.  Lathrop 
(41  N.  Y.  358,  361),  to  show  the  judgment  void  when  interposed 
as  an  obstacle  to  the  remedy  he  has  invoked.  An  administrator 
is  not  left  in  the  helpless  and  unprotected  position  that  is  assumed 
to  be  the  case  in  the  argument  of  the  respondent.  The  Code  of 
Civil  Procedure  provides  for  his  ample  protection  by  permitting 
him  to  sue  out  a  citation  running  against  persons  unknown. 
(§§  2518-2523.)  A  citation  properly  issued  under  these  pro- 
visions binds  unknown  next  of  kin  precisely  as  if  they  were  named 
therein.  There  is  no  evidence  in  the  record  that  any  effort  was 
made  to  cut  off  unknown  next  of  kin,  and  the  citation  that  was 
issued  is  not  before  us.  On  the  contrary,  as  already  pointed  out, 
it  is  expressly  found  that  the  petitioner  was  not  a  party  to  the 
former  proceeding.  This  administrator  is  in  the  position  of  any 
plaintiff  who  proceeds  to  judgment  without  joining  all  of  the 
necessary  parties  defendant.     The  effect  of  the  judicial  settle- 
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ment  of  an  account  is  stated  in  section  2742  of  the  Code:  "A 
judicial  settlement  of  the  account  of  an  executor  or  administrator, 
either  by  the  decree  of  the  Surrogate's  Court,  or  upon  an  appeal 
therefrom,  is  conclusive  evidence  against  all  the  parties  who  were 
duly  cited  or  appeared,  and  all  persons  deriving  title  from  any  of 
them,"  etc.  It  follows  that  the  decree  in  the  accounting  proceed- 
ing binds  only  the  parties  thereto,  and  the  administrator,  not  hav- 
ing cut  off  unknown  next  of  kin,  is  liable  to  respond  to  any  claim 
that  one  or  more  of  them  may  successfully  make. 

The  respondent  has  cited  a  number  of  cases  relating  to  the 
jurisdiction  of  the  court  as  to  the  subject-matter,  apparently  over- 
looking the  fact  that  no  question  is  raised  on  this  appeal  as  to 
the  jurisdiction  of  the  Monroe  county  Surrogate's  Court  of  the 
estate  of  the  intestate.  The  contention  of  the  appellant  is  that  the 
court  acquired  no  jurisdiction  of  his  person,  and  the  record  con- 
clusively supports  this  position.  We  are  referred  to  Mr.  Redfield's 
Surrogate  Practice  (sth'ed.),  p.  865,  where  he  discusses  the  sub- 
ject of  evidence  of  jurisdictional  facts.  The  learned  author  ob- 
serves :  "  The  rule  is  stated  to  be  that,  '  when  certain  facts  are 
proved  to  a  court  or  officer  having  only  special  and  limited  juris- 
diction, as  a  ground  for  issuing  process-,  and  there  is  a  total  defect 
of  evidence  as  to  any  essential  fact,  the  process  will  be  void ;  but 
where  the  proof  has  a  legal  tendency  to  make  out  a  proper  case, 
in  all  its  parts,  for  issuing  the  process,  then,  although  the  proof 
may  be  slight  and  inconclusive,  the  process  will  be  valid  until 
set  aside  by  a  direct  proceeding  for  that  purpose/  "  This  quota- 
tion is  from  Staples  v.  Fairchild  (3  N.  Y.  41).  This  case  involved 
the  regularity  of  certain  attachment  proceedings,  and  discusses  the 
powers  of  courts  of  limited  jurisdiction.  It  is  a  direct  authority 
in  favor  of  the  petitioner  herein  on  the  point  that  the  court  ac- 
quired no  jurisdiction  of  his  person.  The  learned  judge  says: 
"  It  is  well  settled  that,  when  certain  facts  are  to  be  proved  to  a 
court  having  only  such  a  jurisdiction,  as  a  ground  for  issuing 
process,  if  there  be  a  total  defect  of  evidence  as  to  any  essential 
fact,  the  process  will  be  declared  void,  in  whatever  form  the  ques- 
tion may  arise."  It  is  unnecessary  to  discuss  the  other  cases  cited 
in  detail,  as  they  have  no  bearing  upon  the  failure  to  obtain  juris- 
diction of  the  person  of  the  petitioner.  The  much-discussed  and 
overruled  case  of  Roderigas  v.  Institution  (63  N.  Y.  460,  20  Am. 
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Rep.  555)  is  cited,  wherein  it  was  determined  in  a  Surrogate's 
Court  that  the  intestate  was  dead,  when  in  fact  the  contrary  was 
true.  The  same  case  was  before  this  court  in  another  phase  (76 
N.  Y.  316,  32  Am.  Rep.  309),  where  it  was  held  that  the  basis 
of  the  former  decision  was  that  the  statute  authorized  the  surro- 
gate to  decide  upon  evidence,  and  that  it  now  appeared  that  there 
was  nothing  amounting  to  proof.  In  Scott  v.  McNeal  (154  U.  S. 
34,  14  Sup.  Ct.  Rep.  1 108,  38  L.  ed.  896),  this  case  was  expressly 
overruled  as  violating  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  which  ordains,  among  other  things, 
"  nor  shall  any  State  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  court  said : 
"  In  Roderigas  v.  Institution  (63  N.  Y.  460,  20  Am.  Rep.  555), 
in  1875,  a  bare  majority  of  the  Court  of  Appeals  of  the  State  of 
New  York  decided  that  the  payment  of  a  deposit  in  a  savings 
institution  to  an  administrator  under  letters  of  administration  is- 
sued in  the  lifetime  of  the  depositor  was  a  good  defense  to  an 
action  by  an  administrator  appointed  after  his  death,  upon  the 
ground  that  the  statutes  of  the  State  of  New  York  made  it  the 
duty  of  the  surrogate,  when  applied  to  for  administration  on  the 
estate  of  any  person,  to  try  and  determine  the  question  whether 
he  was  living  or  dead,  and  therefore  his  determination  of  that 
question  was  conclusive.  *  *  *  And  in  a  subsequent  action 
between  the  same  parties  in  1879  tne  same  court  unanimously 
reached  a  different  conclusion,  because  evidence  was  produced  that 
the  surrogate  never  in  fact  considered  the  question  of  death,  nor 
had  any  evidence  thereof ;  thus  making  the  validity  of  the  letters 
of  administration  to  depend,  not  upon  the  question  whether  the 
man  was  dead,  but  upon  the  question  whether  the  surrogate 
thought  so.  {Roderigas  v.  Institution,  76  N.  Y.  316,  32  Am. 
Rep.  309.)  *  *  *  No  judgment  of  a  court  is  due  process  of 
law  if  rendered  without  jurisdiction  in  the  court,  or  without 
notice  to  the  party.  The  words  '  due  process  of  law/  when  ap- 
plied to  judicial  proceedings,  as  was  said  by  Mr.  Justice  Field, 
speaking  for  this  court  (Pennoyer  v.  Neff,  95  U.  S.  714,  733,  24 
L.  ed.  565),  'mean  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established  in  our 
system  of  jurisprudence  for  the  protection  and  enforcement  of 


368  PROBATE  REPORTS  ANNOTATED. 

private  rights.  To  give  such  proceedings  any  validity,  there  must 
be  a  tribunal  competent  by  its  constitution  —  that  is,  by  the  law 
of  its  creation  —  to  pass  upon  the  subject-matter  of  the  suit ;  and, 
if  that  involves  merely  a  determination  of  the  personal  liability 
of  the  defendant,  he  must  be  brought  within  its  jurisdiction  by 
service  of  process  within  the  State  or  his  voluntary  appearance.'  " 
(See  also  Lavin  v.  Bank,  18  Blatchf.  C.  C.  I,  24,  1  Fed.  641.) 
In  the  case  at  bar  it  was  essential  not  only  that  the  court  should 
have  jurisdiction  of  the  subject-matter,  but  of  the  person  of  pe- 
titioner. The  Code  of  Civil  Procedure,  §  2473,  provides,  in 
terms,  that  there  is  a  presumption  of  jurisdiction  where  the  neces- 
sary parties  were  duly  cited  or  appeared,  when  a  decree  or  other 
determination  is  drawn  in  question  collaterally.  The  argument 
of  the  respondent,  in  brief,  is  that  it  was. sufficient,  if  the  court 
had  jurisdiction  of  the  subject-matter,  to  sustain  the  position  that 
the  petitioner  must  resort  to  the  accounting  proceeding  if  he  de- 
sired to  enforce  his  rights  in  the  Surrogate's  Court. 

The  respondent  further  argues  that  not  only  is  the  present  pro- 
ceeding unauthorized  on  behalf  of  the  petitioner,  but  that  he  has 
an  absolute  right  to  intervene  in  the  accounting  proceedings,  open 
the  same  on  motion,  and  litigate  his  rights  therein.  We  have  al- 
ready pointed  out  that  the  motion  to  open  the  proceedings  is  an 
appeal  to  the  discretion  of  the  court,  and  that  the  petitioner  herein 
could  not  be  remitted  to  an  uncertain  remedy  in  a  proceeding 
which  resulted  in  a  decree  that  does  not  bind  him. 

It  is  further  argued  that,  assuming  it  to  be  an  appeal  to  the 
discretion  of  the  court,  nevertheless,  the  Surrogate's  Court  did 
exercise  its  discretion,  and  decided  that  the  petitioner  might  inter- 
vene in  the  accounting  proceeding.  The  record  before  us  dis- 
closes no  such  decision,  as  the  learned  surrogate  simply  intimated 
in  his  oral  opinion  that  it  was  incumbent  upon  the  petitioner  to 
come  in  under  the  accounting  proceedings  by  petition  or  other- 
wise, and  ask  that  it  be  opened.  There  is  no  intimation  as  to  what 
disposition  the  court  would  make  of  that  motion.  We,  however, 
regard  this  as  wholly  immaterial,  as  the  decree  in  the  accounting 
proceedings,  for  reasons  already  stated,  is  absolutely  void  as  to 
this  petitioner. 

It  is  contended  that  the  petitioner,  instead  of  instituting  the  i 

present  proceedings,  might  have  filed  a  bill  in  equity,  bringing  in  I 
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all  the  parties,  and  securing  such  a  judgment  as  justice  dictates. 
It  is  of  no  importance  whether  the  new  issue  as  to  the  petitioner 
being  a  brother  of  the  intestate  is  tried  in  this  proceeding,  or  in 
the  former  accounting  proceedings,  or  in  a  suit  in  equity,  as  the  re- 
sult must  be  the  same  in  case  he  succeeds  in  establishing  his  claim, 
so  far  as  the  administrator  is  concerned. 

It  is  argued  that  the  Surrogated  Court  would  have  na  authority 
to  render  a  decree  compelling  the  distributees  of  the  fund  to  make 
restitution  of  the  same  to  the  petitioner;  nor  could  it  vacate  its 
former  decree  in  the  premises,  having  no  equity  powers.  We 
hold  that  the  petitioner  was  at  liberty  to  invoke  one  of  two  rem- 
edies—  he  could  require  the  administrator  to  account  in  this 
proceeding,  or  he  might  have  summoned  him  and  all  the  parties 
jn  interest  into  a  court  of  equity  for  a  like  purpose.  The  prior 
accounting  proceedings  in  no  way  concern  the  petitioner,  as  he 
will  be  entitled,  if  he  succeeds  in  establishing  his  identity  as  a 
brother  of  the  intestate,  to  her  entire  personal  estate  after  debts 
and  expenses  of  administration  are  paid.  We  express  no  opinion 
as  to  the  limitations,  if  any,  which  restrain  the  Surrogate's  Court 
in  rendering  a  decree  in  this  proceeding  if  the  petitioner  is  suc- 
cessful. The  latter  has  chosen  his  forum,  and  must  content  him- 
self with  such  relief  as  can  be  afforded  him  therein.  The  ad- 
ministrator, having  entered  and  obeyed  a  decree  of  distribution 
that  does  not  bind  the  petitioner,  cannot  invoke  it  as  a  shield  at 
this  time.  If  he  is  subjected  to  loss  by  reason  of  this  fact,  it  is 
due  wholly  to  his  failure  to  avail  himself  of  the  protection  which 
the  law  afforded  him. 

The  suggestion  that  no  question  of  law  is  presented  by  this  ap- 
peal is  disposed  of  by  the  exception  to  the  surrogate's  conclusions 
of  law,  to  which  reference  has  already  been  made. 

The  order  of  the  Appellate  Division  and  the  decree  of  the  Sur- 
rogate's Court  of  Monroe  county  therein  affirmed  should  be  re- 
spectively reversed,  with  costs  in  all  the  courts  to  petitioner  to 
abide  the  event,  and  the  case  remitted  to  said  Surrogate's  Court 
to  proceed  in  accordance  with  the  views  herein  expressed. 

O'Brien,  J.  (dissenting). —  The  order  from  which  this  appeal 
is  taken  dismissed  an  application  by  the  petitioner  to  the  surro- 
gate to  compel  an  administrator  to  account  after  he  had  been  dis- 
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charged,  and  after  he  had  already  distributed  all  the  estate  under 
and  in  obedience  to  an  order  or  decree  of  the  surrogate  directing 
such  distribution.  The  petitioner  claims  that  the  former  decree 
directed  distribution  to  the  wrong  parties,  and  that  he  is,  in  fact, 
the  sole  next  of  kin  of  the  deceased,  who  was  entitled  to  the  es- 
tate. It  is  important  to  note  at  the  outset  that  the  order  of  the 
surrogate  in  dismissing  the  application  does  not  state  whether 
it  was  dismissed  for  want  of  power  to  entertain  the  proceeding 
or  in  the  exercise  of  discretion.  On  the  24th  of  August,  1898, 
one  Mary  Killan  died,  intestate,  in  the  city  of  Rochester,  leaving 
personal  property  of  the  value  of  about  $1,500.  One  Miles  T. 
O'Reilly,  a  creditor  of  the  deceased,  petitioned  for  letters  of  ad- 
ministration upon  her  estate,  and  they  were  granted  to  him  by  the 
surrogate  of  Monroe  county.  More  than  a  year  thereafter  the 
administrator  petitioned  for  a  settlement  of  his  accounts,  and  the 
surrogate  issued  a  citation  directed  to  the  next  of  kin  and  heirs- 
at-law,  creditors,  and  persons  interested  in  the  estate  of  the  de- 
ceased to  attend  a  judicial  settlement  of  the  administrator's  ac- 
counts on  the  30th  day  of  December,  1899.  The  citation  was 
duly  served  by  publication,  and  on  the  return  day  thereof  there 
appeared  five  persons,  who  claimed  to  be  cousins  of  the  deceased, 
and  entitled  to  the  distributive  share  of  her  estate.  The  admin- 
istrator denied  their  relationship,  whereupon  an  issue  of  fact  was 
formed  and  tried,  in  which  the  surrogate  adjudged  and  decreed 
that  they  were  in  fact  cousins  of  the  deceased,  and  the  only  heirs- 
at-law  and  next  of  kin  living.  He  ordered  the  administrator  to 
make  distribution  accordingly,  which  he  did,  and  having  filed  his 
receipts  with  the  surrogate,  a  decree  was  entered  discharging  the 
administrator  from  his  trust.  It  will  be  seen  that  this  proceeding 
involved  a  decision  of  the  issue  of  fact  as  to  what  persons  con- 
stituted the  sole  next  of  kin  of  the  deceased.  The  five  cousins 
alleged  that  they  were  the  sole  next  of  kin,  and  the  administrator 
denied  it.  In  determining  the  issue  the  surrogate  decided  that 
the  five  cousins  were,  in  truth,  the  sole  next  of  kin,  and  before  he 
could  reach  that  conclusion  he  had  to  determine  that  the  deceased 
died  leaving  no  parent,  child,  brother,  or  sister,  since  the  cousins 
could  not  be  the  sole  next  of  kin  if  she  had  left  any  nearer  relative. 
The  surrogate  had  jurisdiction  of  the  question  to  be  decided.  He 
had  jurisdiction  of  the  fund  to  be  distributed.    He  had  jurisdic- 
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tion  of  the  administrator  and  the  five  cousins.  Therefore  it  would 
seem  that  his  decree  of  distribution  was  made  with  perfect  juris- 
diction of  the  subject-matter  and  of  the  parties,  and  so  long  as 
that  decree  stands  it  is  obviously  a  bar  to  this  proceeding.  If, 
upon  that  hearing,  the  surrogate  had  found  and  adjudged  that 
the  deceased  left  a  brother  surviving,  and  that  the  present  pe- 
titioner was  that  brother,  and  that  as  such  he  was  the  sole  next 
of  kin,  and  entitled  to  have  the  estate  distributed  to  him,  no  one, 
I  think,  can  doubt  that  it  would  be  a  perfect  judgment  in  his  favor, 
available  to  him,  and  good  as  against  all  the  world  until  opened, 
reversed,  or  set  aside,  although  he  was  not  a  party ;  and  for  the 
plain  reason  that  the  court  had  power  to  make  it ;  and,  if  he  had 
power  to  render  a  judgment  in  his  favor,  he  had  the  same  power 
to  render  it  against  him  and  in  favor  of  the  five  cousins,  and  the 
judgment  has  the  same  binding  effect  in  the  one  case  as  in  the 
other  until  vacated  or  reversed  in  some  direct  proceeding  for  that 
purpose. 

About  a  year  after  the  discharge  of  the  administrator  the  pe- 
titioner, who  signs  his  name  as  Martin  Killeen  —  a  different  name 
from  that  of  the  deceased  —  and  a  resident  of  Ireland,  filed  a 
petition  with  the  surrogate,  alleging  that  he  was  a  brother  of  the 
intestate.  His  petition  set  forth  the  issuing  of  letters  to  the  ad- 
ministrator, claimed  that  no  account  had  been  made,  and  asked 
for  a  citation  directing  him  to  account.  Thereupon  a  citation 
was  issued  directing  the  administrator  to  show  cause  why  he 
should  not  render  an  account,  and  on  the  return  day  —  January 
23,  1901  —  the  administrator  filed  an  answer  setting  forth  his  ac- 
counting in  the  estate,  the  order  of  distribution,  compliance  with 
that  order,  the  filing  of  receipts  from  the  distributees,  and  a  de- 
cree of  judicial  settlement  and  discharge.  He  also  denied  Kil- 
leen's  relationship  with  the  deceased.  An  issue  of  fact  was  thus 
joined  between  the  petitioner  and  the  administrator,  and  the  for- 
mer was  bound  to  show  that  he  was,  as  he  claimed  to  be,  the 
brother  of  the  deceased.  The  petitioner  subsequently  made  ap- 
plication to  the  surrogate  for  a  commission  to  take  testimony  in 
Ireland  to  establish  his  relationship,  and  a  hearing  was  then  had 
on  the  whole  question  with  respect  to  the  petitioner's  right  to  an 
accounting.  The  surrogate  denied  his  application  for  a  commis- 
sion to  take  testimony,  and  also  his  application  for  an  independent 
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accounting,  on  the  ground,  among  others  stated  in  his  opinion, 
that  the  relief  to  which  he  was  entitled,  if  any,  was  to  open  the 
decree  already  entered,  on  notice  given  to  the  persons  affected 
thereby;  and  the  Appellate  Division  unanimously  affirmed  the 
order  of  the  surrogate.  The  petitioner  was  not  cited  by  name, 
and  the  surrogate  found  he  was  not  a  party  to  the  prior  proceed- 
ings in  the  Surrogate's  Court,  under  which  the  estate  was  dis- 
tributed and  the  administrator  discharged,  and  his  claim  is  that 
he  has  an  absolute  right  to  institute  an  independent  proceeding 
against  the  administrator  for  an  accounting  in  the  same  manner 
as  if  no  accounting  had  ever  been  had,  and  the  question  involved 
in  this  case  is  whether  the  former  decree  of  discharge  does  not 
protect  the  administrator  against  this  proceeding,  and  remit  the 
petitioner  to  an  application  to  open  the  decree,  or  some  other 
remedy.  The  contention  in  behalf  of  the  petitioner  is  that  the 
former  decree  of  distribution  was  absolutely  void  as  to  him,  and 
of  no  more  effect  with  reference  to  this  proceeding  than  if  it  had 
never  been  made.  This  seems  to  me  to  be  the  radical  and  funda- 
mental error  that  pervades  the  whole  argument  in  support  of  this 
appeal.  It  is  a  general  and  universal  rule  that,  where  general 
jurisdiction  is  given  to  the  Surrogate's  Court  over  such  a  sub- 
ject, and  that  jurisdiction  depends  in  a  particular  case  upon  facts 
which  must  be  brought  before  the  court  for  its  determination 
upon  evidence,  and  where  it  is  required  to  act  upon  such  evidence, 
its  decision  upon  the  question  of  jurisdiction,  as  against  all  the 
world,  is  conclusive  until  reversed,  revoked,  or  vacated,  so  far  as 
to  protect  its  officers  and  all  other  innocent  persons  who  acted 
upon  the  faith  of  it.  It  frequently  happens  that  a  surrogate  makes 
an  order  or  decree  in  which  the  wrong  party  is  appointed,  or  ad- 
ministration is  granted  even  in  cases  where  the  person  alleged  to 
be  dead  is  still  living;  but,  as  that  court  has  jurisdiction  to  inquire 
with  reference  to  all  these  facts,  its  orders  and  decrees  have  been 
held  to  be  conclusive,  even  when  infected  with  a  radical  error  of 
fact,  at  least  until  revoked,  vacated,  or  set  aside.  (Kelly  v.  West, 
80  N.  Y.  139;  Roderigas  v.  Institution,  63  id.  460,  20  Am.  Rep. 
555 ;  Bolton  v.  Schriever,  135  N.  Y.  65,  31  N.  E.  1001,  18  L.  R.  A. 
242;  Staples  v.  Fair  child,  3  N.  Y.  41 ;  Potter  v.  Ogden,  136  id. 
384,  33  N.  E.  228;  Porter  v.  Purdy,  29  N.  Y.  106,  86  Am. 
Dec.  283;   Redfield  Law  and   Practice  of  Surrogates'  Courts 
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tsth  ed.],  865.)  In  this  case  it  is  very  clear  that  the  sur- 
rogate had  jurisdiction  to  decide  as  to  what  persons,  as  matter  of 
fact,  constituted  the  sole  next  of  kin  of  the  deceased,  and  he  did 
decide  that  the  five  cousins  were ;  and  involved  in  that  decision  is 
the  finding  that  the  deceased  died  leaving  no  parent,  child, 'brother, 
or  sister,  since  the  cousins  could  not  be  the  sole  next  of  kin  if  she 
died  leaving  any  nearer  relative.  What  the  petitioner  wants  is  an 
opportunity  to  retry  that  question.  He  claims  that  he  has  new 
evidence  on  the  point,  which,  if  received,  would  show  that  the 
former  finding  of  the  surrogate  in  favor  of  the  five  cousins  was 
an  error  of  fact.  He  has  a  right  to  be  heard  and  to  give  that  evi- 
dence, but  not  in  an  independent  proceeding  which  utterly  ignores 
what  had  been  decided  before.  The  surrogate,  in  deciding  that 
the  five  cousins  were  the  sole  next  of  kin,  acted  judicially,  and 
his  jurisdiction  thus  adjudged  cannot  be  impeached  collaterally. 
It  can  be  attacked  only  directly  in  a  proceeding  for  that  purpose 
or  by  appeal.  If  it  were  otherwise,  and  the  petitioner  were  to 
succeed  in  his  application  for  an  independent  accounting,  and 
establish  his  relationship  as  a  brother  of  the  deceased,  the  effect 
would  be  to  have  two  degrees  of  distribution  in  one  estate  to 
entirely  different  parties,  made  by  the  same  court.  In  this  case 
we  would  have  one  decree  directing  distribution  to  be  made  to 
the  five  cousins,  and  another  decree,  made  after  the  administrator 
had  been  discharged,  directing  distribution  to  the  petitioner. 
Moreover,  if  this  proceeding  can  be  entertained,  the  administrator, 
although  he  has  accounted  and  distributed  the  fund  under  the 
order  of  the  surrogate,  must  again  account,  and  pay  over  again 
to  the  new  claimant.  But  that  is  not  all.  If,  after  responding  to 
that  demand,  another  party  should  appear,  claiming  that  he  was 
the  husband  of  the  deceased,  and  as  such  entitled  to  the  personal 
estate  in  preference  to  all  other  relatives,  and  the  claim  should 
be  entertained  and  established  in  an  independent  proceeding,  the 
administrator  would  have  to  respond  for  a  third  time  for  the 
estate  that  came  to  his  hands.  Thus  the  administrator  would  be 
compelled  to  litigate  during  his  life  with  genuine  or  spurious 
claimants  for  an  estate  that  he  had  once  distributed  under  an 
order  of  the  court  that  unquestionably  had  jurisdiction,  and  whose 
decrees  he  was  bound  to  obey.  The  well-considered  case  of  Ext  on 
V.  Zule  ( 14  N.  J.  Eq.  501 )  is  identical  in  its  facts  with  this  case. 
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There,  as  in  this  case,  a  new  claimant  without  notice  claimed  that 
distribution  of  the  estate  was  made  to  the  wrong  parties  in  dis- 
regard of  his  rights,  without  notice  of  a  hearing  to  him ;  and  the 
court  very  properly  said :  "It  may  be  true  that  neither  the  first 
nor  the'second  set  of  claimants  are  the  real  next  of  kin  of  the  in- 
testate, and  that  the  parties  actually  entitled  are  yet  undiscovered. 
But  this  will  not  authorize  the  Orphans'  Court,  upon  every  new 
ray  of  light  that  may  be  received,  to  set  aside  their  own  decree 
lawfully  made,  and  compel  the  administrator  to  pay  the  estate 
over  again  to  every  new  claimant.  It  is  the  duty  of  the  court, 
before  the  decree  of  distribution  is  made,  to  see  that  the  cas6  is 
clearly  proved.  If  there  be  reasonable  room  for  doubt  as  to  the 
rights  of  the  parties,  the  decree  should  be  denied.  When  once 
made,  and  not  appealed  from,  it  operates  as  an  effectual  shield 
to  the  administrator,  and  protects  him  against  all  other  claimants. 
If  a  party  entitled  to  a  distributive  share  is  by  the  decree  deprived 
of  his  rights  without  actual  notice,  and  without  a  hearing,  his 
only  remedy  is  against  the  distributees  who  have  received  the 
estate."     (14  N.  J.  Eq.  514.) 

I  think  this  proceeding  was  not  authorized  by  any  law  of  this 
State,  and  that  the  decisions  of  the  courts  below  to  that  effect  are 
clearly  right.  It  is  a  case  where  the  petitioner  has  mistaken  his 
remedy.  He  has  a  right  to  open  and  intervene  in  the  proceeding 
that  resulted  in  a  decree  of  distribution  and  the  discharge  of  the 
administrator.  There  are  other  remedies  to  which  the  claimant 
could  resort.  By  the  provisions  of  the  Code  (§  2481)  authority 
is  conferred  upon  the  surrogate  "  to  open,  vacate,  modify  or  set 
aside,  or  to  enter  as  of  a  former  time  a  decree  or  order  of  his 
court  *  *  *  for  newly-discovered  evidence,  clerical  error  or 
other  sufficient  cause."  The  petitioner  could  have  invoked,  and 
was  bound  to  invoke,  this  power,  if  he  desired  to  be  heard  with 
respect  to  his  claim.  There  is  but  one  answer  to  this  proposition, 
and  that  is,  that  since  it  was  in  the  discretion  of  the  surrogate  to 
grant  or  refuse  such  an  application,  the  claimant  was  not  bound  to 
resort  to  it.  While  some  of  the  powers  conferred  upon  the  surro- 
gate by  this  section  undoubtedly  are  discretionary,  the  petitioner 
had  the  absolute  right  to  intervene,  and  the  surrogate  had  no  dis- 
cretion to  refuse  his  application,  since  he  claimed  to  own  the  es- 
tate, and  was  deprived  of  his  property  by  a  decree  to  which  he  was 
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not  a  party.  It  is  quite  conceivable  that  under  our  probate  laws 
administration  may  be  taken  out  upon  the  estate  of  a  living  per- 
son,  and  his  property  distributed  under  a  decree ;  but  if  that  per- 
son, after  the  decree  was  entered,  appeared  before  the  Surrogate's 
Court  with  proof  that  he  was  the  person  alleged  to  be  dead,  and 
whose  property  was  distributed,  demanding  that  the  decree  be 
opened  or  set  aside,  he  would  be  entitled  to  a  hearing  and  the 
relief  as  an  absolute  right.  Any  other  view  would  lead  to  con- 
sequences most  unjust  and  absurd.  There  are  various  analogous 
provisions  of  law  on  this  subject,  which  show  that  a  party  situated 
as  this  claimant  is,  or  claims  to  be,  has  an  absolute  right  to  inter- 
vene. By  section  445  of  the  Code,  where  service  is  made  by  pub- 
lication and  there  is  no  appearance,  it  is  provided  that  a  party 
must  be  admitted  to  defend,  if  he  applies  within  seven  years  after 
the  filing  of  the  judgment-roll,  where  there  has  been  no  personal 
service  upon  him  of  a  written  notice  of  the  entry  of  the  judgment. 
The  right  secured  by  that  section  is  not  subject  to  discretion. 
{People  v.  Railroad  Co.,  77  N.  Y.  232 ;  Earle  v.  Hart,  20  Hun,  75.) 
But  even  if  it  be  true  that  the  right  to  open  the  former  decree  and 
to  be  heard  was  subject  to  the  discretion  of  the  surrogate,  that 
question  has  no  application  to  this  appeal,  since  the  discretion  was 
exercised  in  favor  of  the  claimant,  and  he  was  permitted  to  come 
in  and  try  the  question  as  a  party  to  the  first  accounting.  There- 
fore, so  far  as  this  claimant  is  concerned,  it  is  of  no  consequence 
whether  the  right  which  was  conceded  to  him  at  the  hearing  was 
absolute  or  discretionary. 

The  surrogate,  on  the  accounting,  had  an  issue  of  fact  to  try, 
and  that  was  whether  the  five  cousins  of  the  deceased  to  whom  the 
estate  was  distributed  were  in  fact  the  sole  next  of  kin  of  the  de- 
ceased. He  found  that  they  were,  and  therefore  he  necessarily 
found  that  the  claimant  is  not  her  brother.  Now,  the  fact  may 
have  been  determined  erroneously,  and  against  the  truth,  but  it 
cannot  be  denied  that  the  surrogate  had  complete  jurisdiction  of 
the  question,  and,  if  there  was  any  error  at  all  in  his  decision,  it 
was  an  error  of  fact,  and  the  claimant  had,  and  still  has,  an  ab- 
solute right  to  appeal  from  that  decision  of  the  surrogate  and 
from  the  decree  of  distribution  either  for  an  error  of  law  or  fact 
or  both,  and  on  the  hearing  of  that  appeal  he  has  an  absolute  right 
to  give  proof  to  show  that  he  is  the  sole  next  of  kin,  and  that  the 
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five  cousins  are  not.  (Code  Civ.  Proa,  §§  2568,  2569,  2576,  2586.) 
With  these  remedies  open  to  the  petitioner,  it  is  very  difficult  for 
me  to  see  that  the  surrogate  committed  an  error  of  law  review- 
able in  this  court  for  refusing  to  entertain  this  proceeding.  The 
Supreme  Court  has  concurrent  jurisdiction  of  matters  of  account- 
ing by  administrators,  and  the  petitioner  had  a  right  to  bring  an 
action  for  that  purpose.  If  that  court  had  ordered  distribution, 
and  discharged  the  administrator,  as  the  surrogate  did,  no  one, 
I  think,  would  claim  that  the  decree  was  void,  or  that  the  claimant, 
though  not  served,  had  any  other  remedy  than  to  apply  to  open  the 
decree  and  come  in  to  defend  and  prove  his  claim.  Nor  could  it 
be  asserted  that  in  such  a  case  the  right  to  defend  might  be  re- 
fused in  the  exercise  of  discretion.  There  cannot  be,  in  this  re- 
spect, one  law  for  the  Supreme  Court,  and  another  and  different 
law  for  the  Surrogate's  Court.  If  the  claimant  could  only  apply 
to  come  in  in  case  the  accounting  was  had  in  the  Supreme  Court, 
he  has  no  other  remedy  under  the  same  circumstances  where  the 
accounting  was  in  the  Surrogate's  Court,  and  certainly  not  the 
remedy  sought  in  this  proceeding. 

The  surrogate  found  that  he  issued  and  served  a  citation  by 
publication  on  the  creditors,  heirs-at-law,  and  next  of  kin  of  the 
deceased.  At  the  request  of  the  claimant  he  found  that  he  was 
not  cited,  or  a  party  to  the  accounting.  All  that  can  be  meant  by 
this  finding  is  a  conclusion  on  the  part  of  the  surrogate  that,  since 
his  name  was  not  mentioned  in  the  citation,  and  since  it  was  not 
addressed  to  him,  he  therefore  was  not  a  party,  and  was  not  cited. 
The  whole  fabric  of  error  in  this  case  is  built  upon  this  slender 
superstructure.  I  will  not  now  stop  to  inquire  whether  the  sur- 
rogate was  bound  to  pass  upon  requests  presented  to  him.  I  had 
supposed  that  the  Code  had  done  away  with  that  practice.  It 
certainly  has  in  some  cases.  (§  1022.)  But  I  do  not  regard  the 
finding,  if  it  can  be  called  one,  of  the  slightest  consequence.  It 
is  universally  held  and  understood  that  orders  and  decrees  in  pro- 
bate courts  are  not  made  between  party  and  party,  but  are  in  the 
nature  of  judgments  in  rem  that  are  good  against  all  the  world, 
even  against  persons  who  are  not  cited.  All  that  is  necessary  is 
that  the  court  obtain  jurisdiction,  and  it  is  conceded  that  the  de- 
cree of  distribution  in  this  case  was  binding  on  the  administrator, 
and  therefore  made  with  jurisdiction.     Such  judgments  are  not 
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in  personam,  but  generally  adjudge  the  status  of  a  person  or  a 
thing.  In  this  case  the  decree  adjudged  that  the  claimant  was  not 
the  brother  of  the  deceased,  and  hence  it  determined  his  status 
or  relationship  to  the  deceased.  It  likewise  determined  the  dis- 
position to  be  made  of  the  fund,  which  was  the  thing  or  res  over 
which  the  court  had  jurisdiction.  When  the  surrogate  got  juris- 
diction of  the  question  as  to  what  persons  constituted  the  next  of 
kin,  the  fact  that  the  present  claimant  was  not  a  party  is  wholly 
immaterial.  The  judgment  is  good  as  against  all  the  world  until 
it  is  opened,  vacated,  or  reversed.  (Exton  v.  Zule,  14  N.  J.  Eq. 
501 ;  Clemens  v.  Clemens,  37  N.  Y.  73 ;  Herman  Estoppels,  §§  45- 
48,  290-297,  326-330;  Black  Judgments,  §  635;  Freeman  Judg- 
ments, §  319&;  2  Smith  Lead.  Cas.  812,  813.)  Any  one  who  will 
read  the  case  first  above  cited  will  find  it  difficult  to  distinguish  it 
from  this.  It  covers  the  whole  ground  involved  here,  and  even 
more. 

It  may  be  profitable  to  stop  and  inquire  for  a  moment  as  to  the 
power  of  the  surrogate  in  case  it  is  held  that  this  proceeding  is 
authorized  by  any  law.  Of  course,  the  proceeding  is  utterly  fu- 
tile unless  the  surrogate  has  power  in  an  independent  and  collat- 
eral application,  such  as  this  is,  to  disregard  or  set  aside  his  for- 
mer decree  which  the  administrator  obeyed,  and  was  then  dis- 
charged from  his  trust,  and  to  make  a  new  decree  that  the  adminis- 
trator pay  to  this  claimant  the  money  which  he  paid  to  others 
under  a  decree  where  there  was  perfect  jurisdiction.  Can  he,  in 
this  proceeding,  set  aside  his  former  decree,  and  order  the  ad- 
ministrator, who  has  been  discharged,  to  account  and  pay  again, 
simply  because  that  decree  is  claimed  to  be  affected  by  an  error 
of  fact ;  for  that  is  all  that  can  be  alleged  against  it  ?  That  would 
plainly  mean  that  he  may  review  his  own  judgments  and  correct 
his  own  errors  of  law  and  fact,  not  upon  any  appeal  to  him  for 
that  purpose,  but  in  another  and  collateral  proceeding.  The  gen- 
eral powers  of  a  court  of  equity  do  not  belong  to  a  Surrogate's 
Court,  and  that  court  has  no  power  in  this  or  any  other  independ- 
ent proceeding  to  set  aside  or  disregard  its  own  decree  of  distribu- 
tion, and  the  order  discharging  the  administrator,  even  though 
either  or  both  orders  were  affected  by  fraud.  (In  re  Randall, 
152  N.  Y.  508, 46  N.  E.  945 ;  Sanders  v.  Soutter,  126  N.  Y.  193,  27 
N.  E.  263.)     It  would  be  a  novel  proceeding  for  a  surrogate,  on 
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the  petitioner's  application,  to  enter  upon  the  trial  of  a  question  of 
fact  whether  he  or  the  five  cousins,  who  have' received  the  money, 
are  the  sole  next  of  kin  of  the  deceased.  That  very  question  he 
tried  and  decided  once  before,  and  his  judgment  remains  in  full 
force,  and  is  a  complete  protection  to  the  administrator,  as  this 
court,  in  principle,  has  just  decided.  (Piatt  v.  Railway  Co.,  170 
N.  Y.  451,  63  N.  E.  532.)  If  the  claimant  has  any  case  at  all,  it 
is  clear  that  he  has  mistaken  his  remedy,  and  has  adopted  a 
method  of  procedure  that  cannot  be  tolerated  in  the  administration 
of  estates ;  and  this  would  be  so  even  though  his  right  to  intervene 
is  discretionary,  as  his  counsel  claims,  since  the  discretion,  if  it 
exists  under  the  law,  was  exercised  in  his  favor  by  the  surrogate, 
and  he  was  permitted  to  come  into  the  original  proceeding.  We 
have  seen  that  at  least  three  distinct  remedies  were  open  to  the 
claimant,  if  he  is  in  fact  entitled  to  the  estate  of  the  deceased  as 
her  sole  next  of  kin.  Those  remedies  were :  First,  a  motion  to 
open  the  former  decree;  secondly,  an  appeal  from  that  decree; 
and,  thirdly,  to  invoke  the  jurisdiction  of  a  court  of  equity  in  re- 
gard to  the  whole  controversy  by  an  action  in  which  the  five  dis- 
tributees could  be  made  parties,  and  could  be  decreed  to  restore 
the  fund  distributed  to  them  if  the  claim  of  the  petitioner  should 
be  established.  But  it  seems  that  for  some  reason  no  remedy  will 
answer  the  purposes  of  the  claimant  unless  he  is  permitted  to 
entertain  this  independent  proceeding,  which  ignores  all  that  has 
been  done  as  absolutely  void,  although  the  administrator  has  been 
discharged  from  his  trust  after  having  distributed  the  estate  that 
came  to  his  hands  in  accordance  with  the  decree  of  a  court  of 
competent  jurisdiction.  No  one  questions  the  proposition  that 
the  administrator  was  bound  to  obey  that  decree,  and  it  is  a  uni- 
versal rule  that  a  trustee  who  acts  in  obedience  to  a  decree  or 
judgment  of  a  court  of  competent  jurisdiction  is  protected  from 
any  future  personal  attacks  by  that  decree.  In  this  case  the  de- 
cree of  distribution  is  a  shield  and  protection  to  the  administrator 
and  to  the  five  distributees  until  it  is  vacated  or  set  aside,  and,  if 
that  is  so,  this  petitioner  has  no  right  to  attack  the  administrator 
in  this  independent  and  collateral  proceeding.  The  administrator 
being  bound  to  obey  the  decree,  it  would  be  quite  absurd  to  hold 
that  it  is  no  protection  to  him,  although  upon  its  face  it  is  regular, 
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but  that  he  must  respond  to  new  claimants  from  time  to  time  as 
they  may  appear. 

Assuming  all  the  facts  stated  in  the  claimant's  petition  to.be 
true,  he  can  accomplish  nothing  in  this  proceeding.  He  must  fust 
get  rid  of  the  order  discharging  the  administrator  and  the  decree 
directing  distribution.  It  is  not  enough  to  say  that  he  was  not  a 
party  to  this  proceeding  so  long  as  the  court  had  jurisdiction  over 
the  fund,  the  administrator,  and  the  distributees.  The  court  could 
have  made  a  complete  and  binding  decree  in  the  claimant's  ab- 
sence, since  the  very  question  before  it  was  with  respect  to  the 
persons  constituting  the  next  of  kin  of  the  deceased.  These  or- 
ders did  not  conclude^ the  petitioner  in  the  sense  that  he  may  not 
be  heard  in  the  proper  court  in  the  proper  proceeding,  but  they 
protect  the  administrator  and  the  distributees  until  reversed  or  va- 
cated. It  is  very  obvious  that  the  petitioner  must  invoke  the 
broad  powers  of  a  court  possessing  general  equity  jurisdiction  in 
order  that  he  may  compel  the  cousins,  who  are  the  distributees  of 
the  fund,  to  restore  it  to  him  through  the  coercive  powers  of  that 
court.  Any  proceeding  to  which  they  are  not  parties  cannot  re- 
sult in  any  relief  to  the  claimant.  There  are  two  things  which 
the  petitioner  must  accomplish  before  he  can  recover  the  fund 
representing  the  estate  of  the  deceased:  (i)  He  must  have  the 
decree  of  distribution  set  aside  or  vacated,  and  he  must  have  the 
decree  discharging  the  administrator  set  aside  or  vacated.  (2)  He 
must  procure  a  decree  requiring  the  five  cousins  to  make  restitu- 
tion of  a  fund  paid  to  them  under  an  error  of  fact  involved  in  the 
finding  of  the  surrogate  that  they,  instead  of  the  claimant,  were 
the  sole  next  of  kin.  A  Surrogate's  Court  has  no  power  to  do 
any  of  these  things,  since  they  belong  to  and  are  part  of  the  func- 
tions of  a  court  with  general  equity  jurisdiction. 

I  cannot  concur  in  the  judgment  about  to  be  rendered  in  this 
case  for  reasons  that  are  very  obvious.  I  cannot  believe  that  the 
decree  of  distribution  made  by  the  surrogate  and  obeyed  by  the 
administrator  is,  as  it  is  claimed  to  be,  void  as  against  this  claim- 
ant, or  any  one  else.  I  cannot  believe  that  it  is  legally  possible 
to  have  two  or  more  conflicting  decrees  of  distribution  all  in  force 
at  the  same  time,  one  distributing  the  estate  to  the  five  cousins  and 
the  other  to  this  claimant.  I  cannot  believe  that  an  administrator 
who  has  distributed  an  estate  that  has  come  to  his  hands  in  exact 
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accordance  with  the  decree  of  a  competent  court,  and  has  been 
discharged  from  his  trust,  can  be  attacked  years  afterward  by  a 
new  claimant,  at  least  so  long  as  the  former  decree  and  discharge 
are  in  full  force.  In  other  words,  I  cannot  believe  that  a  trustee 
and  the  sureties  upon  his  bond  can  be  held  personally  liable  for  the 
estate  that  came  to  his  hands,  and  which  he  has  distributed  and 
disposed  of  under  the  orders  of  the  court,  so  long  as  that  decree  is 
in  full  force.  To  state  the  proposition  in  another  way :  I  do  not 
believe  that  a  trustee  or  his  sureties  can  be  held  personally  liable 
for  obeying  the  judgment  of  the  court  which  he  was  bound  to 
obey.  Cases  like  this  are  liable  to  arise  frequently,  and  such 
cases  must,  in  the  nature  of  things,  have  been  presented  to  the 
courts  before ;  but  I  doubt  if  it  was  ever  held  by  any  court  in  the 
civilized  world  that,  after  an  administrator  had  distributed  the 
estate  in  his  hands  exactly  as  the  court  directed  him,  he  afterward 
could  be  held  personally  liable  upon  the  application  of  a  new 
claimant.  If  the  laws  of  this  State  authorize  or  sanction  any  such 
procedure,  the  situation  would  go  far  to  justify  some  of  the  gro- 
tesque caricatures  that  novelists  and  writers  of  fiction  have  drawn 
to  describe,  or  rather  distort,  those  endless  and  expensive  contro- 
versies in  the  courts  concerning  the  distribution  of  the  estates  of 
deceased  persons. 

It  is  proper  to  observe,  before  closing  the  discussion,  that  this 
drastic  law  is  to  be  made  in  a  case  over  which  this  court  has  no 
jurisdiction.  I  have  already  called  attention  to  the  circumstance 
that  there  was  no  question  before  the  surrogate  in  this  application 
except  an  issue  of  fact  formed  by  the  allegation  in  the  claimant's 
petition  and  the  denial  of  this  allegation  by  the  administrator. 
The  issue  thus  presented  called  for  an  inquiry  as  to  whether  this 
claimant  was  in  fact  the  brother  of  the  deceased.  The  decision 
of  the  Appellate  Division  is  unanimous,  and  nothing  can  be  re- 
viewed on  this  appeal  except  a  pure  question  of  law,  raised  by  a 
proper  exception.  There  was  no  trial  for  the  plain  reason  that  the 
claimant  was  not  prepared  for  trial,  and  so  the  surrogate  dismissed 
the  proceeding.  The  only  exception  in  the  case  is  one  filed  after 
the  decree  was  entered  on  the  dismissal  of  the  petition.  If  the 
surrogate  could  have  dismissed  the  proceeding  in  the  exercise  of 
discretion,  then  it  is  quite  clear  that  the  order  is  not  reviewable 
in  this  court,  since  upon  its  face  there  is  no  statement  that  it  was 
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made  for  want  of  power.  The  claimant  asked  the  court  for  a 
commission  to  examine  witnesses  in  Ireland  to  prove  the  allega- 
tions in  his  petition,  and  the  surrogate  refused  his  application  in 
that  respect.  A  ruling  or  order  of  a  surrogate  granting  or  refus- 
ing an  application  for  a  commission  to  examine  witnesses  in  a  for- 
eign country  is  not  reviewable  in  this  court.  The  right  to  pro- 
duce the  testimony  of  witnesses  in  such  a  proceeding  otherwise 
than  in  open  court,  subject  to  cross-examination,  is  not  an  absolute 
one,  but  is  subject  to  the  sound  discretion  of  the  court.  (Bank  v. 
Sheehan,  101  N.  Y.  176,  4  N.  E.  333.)  This  court  cannot  say 
that  the  surrogate  decided  anything  amounting  to  legal  error. 
No  one  has  been  able  to  point  out  any  question  of  law  which  the 
surrogate  decided  erroneously.  If  the  learned  counsel  for  the 
claimant  desired  to  bring  the  case  to  this  court,  he  should  have 
made  a  formal  offer  before  the  surrogate  to  prove  the  facts  stated 
in  the  petition,  and  should  have  excepted  to  the  ruling  in  case  the 
surrogate  refused  to  hear  such  proof.  I  am  far  from  suggesting 
that  such  an  exception  would  be  good,  since,  for  reasons  already 
stated,  the  whole  proceeding  was  misconceived ;  but  nothing  less 
than  that  could  give  him  any  standing  in  this  court.  When  a  case 
is  regularly  called  in  the  court  in  which  it  is  pending,  and  the 
plaintiff  is  not  prepared  to  proceed  to  try  the  issue  of  fact  involved, 
and  neither  gives  proof  nor  makes  offer  of  proof  otherwise  than 
by  an  application  for  a  commission  to  a  foreign  country  of  the  alle- 
gations of  fact  upon  which  he  relies,  the  dismissal  of  his  complaint 
or  petition  is  not  a  legal  error  which  this  court  can  review.  That 
is  the  only  assignment  of  error  which  this  appeal  presents.  It 
matters  not  what  reasons  the  surrogate  gave  for  his  action.  This 
court  is  not  concerned  with  the  reasons  of  the  trial  courts,  but 
with  their  judgments  and  orders.  It  matters  not  that  the  surro- 
gate stated  in  his  opinion  that  this  proceeding  was  unauthorized. 
The  fact  still  remains  that  he  was  not  bound  to  wait  until  the 
claimant  had  gathered  his  testimony  by  commission  in  a  foreign 
country.  Moreover,  one  of  the  reasons  given  by  the  surrogate 
for  dismissing  the  proceeding  was  that  the  claimant  had  not  cited 
the  five  cousins  who  had  received  the  estate  under  the  former  de- 
cree, so  we  have  before  us  an  order  made  by  a  surrogate,  which 
he  had  the  power  to  make  in  the  exercise  of  discretion,  and  there 
is  no  statement  in  the  order  that  it  was  made  for  want  of  power 
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to  entertain  the  proceeding.  It  has  been  held  a  great  many  times 
in  this  court  that  such  orders  are  not  reviewable.  As  the  surro- 
gate was  not  bound  to  wait  for  the  claimant  to  gather  his  proofs 
by  commission  in  a  foreign  country,  and  as  the  claimant  had  not 
brought  before  the  court  the  parties  who  had  received  the  estate 
under  the  decree  of  the  court,  the  surrogate  had  the  right  to  dis- 
miss the  proceeding  as  he  did ;  and,  since  the  body  of  the  order 
contains  no  statement  that  he  did  not  dismiss  in  the  exercise  of 
discretion,  but  for  want  of  power,  this  court  has  no  jurisdiction,  as 
no  question  of  law  is  presented.  (Tilton  v.  Beecher,  59  N.  Y. 
176,  17  Am.  Rep.  337 ;  Snebley  v.  Conner,  78  N.  Y.  218 ;  Salmon  v. 
Gedney,7$  id.  481 ;  Tolman  v.  Railroad  Co,,  92  id.  353.) 

For  these  reasons  I  am  in  favor  of  affirming  the  order  or  dis- 
missing the  appeal. 

Haight,  J. —  I  concur  with  O'Brien,  J.,  for  affirmance.  I 
think  the  Surrogate's  Court  acquired  jurisdiction  of  the  proceed- 
ings for  the  judicial  settlement  of  the  accounts  of  the  adminis- 
trator, and  that  the  decree  made  therein  is  binding  upon  the  ad- 
ministrator and  all  the  persons  cited,  served,  and  appearing  upon 
the  hearing;  and  that  under  the  provisions  of  the  Code  but  one 
final  decree  of  distribution  of  the  funds  in  the  hands  of  the  ad- 
ministrator is  contemplated  or  provided  for.  I  am  further  of  the 
opinion  that  the  surrogate  adopted  the  correct  practice  in  holding 
that  the  petitioner,  not  having  been  made  a  party  to  the  proceed- 
ing, and  not  having  appeared  therein,  has  the  right,  upon  his  appli- 
cation, to  have  the  decree  opened,  and  then  heard  upon  his  claim 
to  be  the  next  of  kin  and  entitled  to  share  in  the  distribution  of 
the  estate. 

Parker,  C.  J.,  and  Vann  and  Cullen,  JJ.,  concur  with  Bart- 
lett,  J.;  O'Brien  and  Haight,  JJ.,  read  dissenting  opinions; 
Werner,  J.,  concurs  with  O'Brien,  J. 

Order  reversed,  etc. 
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Waugh  vs.  Moan  et  al, 

[Supreme  Court  of  Illinois,  Dec.  16,  1902;  200  111.  298,  65  N.  E.  713.] 

Wills — Witnesses — Competency — Suit  Against  Executor 
—  Testamentary  Capacity  —  Evidence  —  Instructions. 

1.  Hurd's  Rev.  Stat.   1899,  p.  858,  provides  that  no  party  to  any  action  shall 

be  allowed  to  testify  on  his  own  behalf  when  any  adverse  party  de- 
fends as  executor,  administrator,  heir,  legatee,  or  devisee  of  any 
deceased  person,  unless  when  called  as  a  witness  by  such  adverse 
party.  Held,  that  the  complainant  in  a  will  contest  may  not  testify 
against  the  executor  and  legatees,  though  the  contest  is  between  the 
heirs  of  testatrix. 

2.  Ability  to  transact  ordinary  business  is  a  more  stringent  test  of  testa- 

mentary capacity  than  the  law  requires. 

3.  On  a  will  contest,  an  instruction  that  the  jury  must  find  for  the  will  if, 

among  other  things,  they  find  that  the  witnesses  to  the  will  believed 
testator  of  sound  mind  and  memory,  was  not  erroneous  because  the 
word  "believed"  was  used  instead  of  "believe,"  as  the  subscribing 
witnesses  to  a  will  must  have  believed  that  the  testator  was  of  sound 
mind  and  memory  at  the  time '  they  attested  the  execution  of  his  will. 

4.  On  a  will  contest,  it  was  not  prejudicial  error  to  complainant  to  instruct 

the  jury  that  testatrix  had  sufficient  testamentary  capacity  if  she  un- 
derstood what  she  was  doing;  the  jury  having  been  fully  instructed 
as  to  what  constitutes  testamentary  capacity,  in  several  of  which  in- 
structions the  law  was  given  more  favorably  for  complainant  than 
she  was  entitled  to. 

5.  On  a  will  contest,  the  use  in  an  instruction  of  the  word  "  sane  "  was 

not  error,  as  conveying  the  impression  that  the  will  was  good  unless 
testatrix  was  insane ;  it  appearing  that  the  word  was  used  as  synony- 
mous with  "  sound  mind  and  memory." 

6.  The  fact  that  testatrix,  at  the  time  her  will  was  drawn,  stated  that  she 

was  possessed  of  more  property  than  she  had  in  fact,  would  not,  as 
a  matter  of  law,  show  testamentary  incapacity  sufficient  to  defeat  the 
will. 

7.  On  the  issue  of  testamentary  capacity,  it  was  proper  to  admit  evidence 

that  testatrix  stated  to  the  scrivener  who  drew  her  will  that  her 
estate  was  larger  than  it  was  in  fact. 

Appeal  from  Circuit  Court,  Boone  county ;  Arthur  H.  Frost, 
Judge. 
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Suit  by  Agnes  Waugh  against  Joseph  Moan,  as  executor  of  the 
will  of  Catherine  Moan,  deceased,  and  others.  From  a  decree  for 
defendants,  complainant  appeals. 

Affirmed. 

Robert  W.  Wright,  for  appellant. 
William  L.  Pierce,  for  appellees. 

Hand,  J. —  This  is  a  bill  in  chancery,  filed  in  the  Boone  county 
Circuit  Court  by  the  appellant  against  the  appellees  to  set  aside  the 
will  of  Catherine  Moan,  deceased,  on  the  ground  that  the  testa- 
trix at  the  time  she  made  her  will  was  not  of  sound  mind  and 
memory,  and  did  not  have  sufficient  testamentary  capacity  to  make 
a  will.  Answers  and  replications  were  filed,  and  an  issue  of  fact 
was  submitted  to  a  jury,  and  a  verdict  was  returned  finding  the 
will  to  be  the  last  will  and  testament  of  Catherine  Moan,  de- 
ceased. A  motion  for  a  new  trial  was  overruled,  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity,  and  an  appeal  has 
been  prosecuted  to  this  court. 

Catherine  Moan  died  on  April  2©,  1901,  seized  of  real  and  per- 
sonal estate  of  the  value  of  about  $10,000,  and  left,  her  surviving, 
as  her  children  and  heirs-at-law,  the  appellant,  Agnes  Waugh, 
and  the  appellees,  Joseph  Moan,  Henry  Moan,  William  Moan,  and 
Francis  Moan,  and  her  grandchildren,  James  McDevitt,  Mary 
McDevitt,  Joseph  McDevitt,  and  Mathew  McDevitt,  the  minor 
children  of  a  deceased  daughter,  who  appeared  by  their  guardian 
ad  litem,  P.  H.  O'Donnell.  By  her  will  she  gave  to  Agnes 
Waugh,  Joseph  Moan,  William  Moan,  and  Francis  Moan  each 
the  sum  of  $500 ;  to  Henry  Moan,  $800 ;  and  the  balance  of  her 
estate^  after  the  payment  of  debts  and  funeral  expenses,  to  her 
grandchildren,  James,  Mary,  Joseph,  and  Mathew  McDevitt,  share 
and  share  alike  —  and  named  Joseph  Moan  as  executor  thereof, 
without  bond.  The  will  was  admitted  to  probate  on  June  17, 
1901,  and  letters  testamentary  were  issued  to  Joseph  Moan,  who 
qualified  and  is  now  acting  as  such  executor.  Subsequent  to  the 
commencement  of  the  suit,  Henry  Moan  died  testate,  and  Frank 
Waugh,  administrator  with  the  will  annexed,  was  substituted  as 
a  defendant  in  the  place  of  Henry  Moan,  deceased.     The  appel- 
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lant  has  brought  the  case  to  this  court  without  preserving  the  evi- 
dence in  the  record. 

The  court  certified  that  it  was  stipulated  by  the  parties  upon  the 
trial  that  Catherine  Moan  died  on  April  20,  1901 ;  that  at  the  time 
of  her  death  she  left  surviving  her  the  children  and  grandchildren 
above  named",  as  her  sole  heirs-at-law ;  that  she  died  seized  of  real 
estate  situated  in  Boone  county  estimated  to  be  worth  $7,500,  and 
personal  property  inventoried  at  $2,558;  that  on  July  1,  1897,  she 
made  a  paper  writing,  purporting  to  be  her  last  will  and  testa- 
ment, which  disposed  of  her  property  in  a  manner  different  from 
that  of  the  will  being  contested.  The  certificate  of  evidence  fur- 
ther states  "  that  on  the  trial  of  this  cause  the  complainant  took 
the  witness  stand  in  her  own  behalf,  and  was  duly  sworn,  but  her 
testimony  was  objected  to  by  the  defendants  [proponents  of  said 
will]  on  the  ground  that  she  was  incompetent  as  a  witness,  under 
the  statute,  and  the  court  sustained  such  objection  as  to  matters 
occurring  prior  to  the  death  of  said  Catherine  Moan,  deceased,  to 
which  ruling  of  the  court  in  sustaining  such  objection,  and  in  re- 
fusing to  allow  the  complainant  to  testify  in  her  own  behalf,  the 
solicitor  for  the  complainant  then  and  there  duly  excepted;  that 
on  the  trial  of  this  cause  there  was  given  evidence  tending  to  show 
that,  at  the  time  she  made  and  executed  said  paper  writing  pur- 
porting to  be  her  last  will  and  testament,  she  stated  to  the  witness 
L.  L.  Skelton,  who  was  the  scrivener  preparing  said  will,  that  she 
was  possessed  of  an  estate  of  about  $28,000,  to  be  disposed  of  by 
her  in  said  will ;  that  there  was  testimony  given  tending  to  shQw 
that  she  did  not  at  such  time  so  state  to  the  said  Skelton ;  that,  on 
the  trial  of  this  cause,  evidence  was  given  to  show  that,  at  the  time 
she  made  and  executed  the  said  paper  writing  purporting  to  be  her 
last  will  and  testament,  the  said  Catherine  Moan  was  of  sound  and 
disposing  mind  and  memory,  and  there  was  evidence  given  tend- 
ing to  show  that  at  such  time  she  was  not  of  sound  and  disposing 
mind  and  memory  (that  is  to  say,  that  the  evidence  on  that  propo- 
sition was  conflicting)  ;  that  on  the  trial  of  this  cause  the  propo- 
nents of  said  will  offered  the  same  in  evidence,  together  with  the 
affidavits  of  the  subscribing  witnesses  thereto,  and  said  will  and 
said  affidavits  were  received  by  the  court  and  admitted ;  that  upon 
the  trial  of  this  cause  the  testimony  of  the  subscribing  witnesses  to 
the  said  will  was  given,  tending  to  show  that  at  the  time  of  the 
Vol.  VIII  — 25 
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making  of  said  paper  writing  in  question  the  testatrix  was  of 
sound  and  disposing  mind  and  memory,  and  that  they  believed 
the  same  to  be  true  at  the  time  they  witnessed  the  said  alleged 
will." 

The  errors  assigned  and  urged  as  a  ground  for  reversal  are: 
( i )  The  court  erred  in  refusing  to  allow  the  complainant  to  tes- 
tify; (2)  the  court  erred  in  giving  improper  instructions  to  the 
jury  on  behalf  of  the  defendants ;  and  (3)  the  court  erred  in  refus- 
ing to  set  aside  the  verdict  and  grant  to  the  complainant  a  new 
trial. 

We  think  the  record  is  sufficient  to  enable  the  court  to  pass 
upon  the  questions  of  the  competency  of  the  complainant  as  a 
witness,  and  the  correctness  of  the  instructions  given  upon  behalf 
of  the  defendants,  although  it  does  not  contain  the  evidence. 
(Costly  v.  McGowan,  174  111.  76,  50  N.  E.  1047;  Johnson  v.  John- 
son, 187  111.  86,  58  N.  E.  237.) 

Ijt  is  contended  by  the  appellant  that  the  court  erred  in  holding 
that  she  was  an  incompetent  witness  in  her  own  behalf.  That 
appellant  was  an  incompetent  witness  as  to  matters  occurring  prior 
to  and  at  the  time  of  the  execution  of  the  will  is  too  plain  for  argu- 
ment. (Taylor  v.  Pegram,  151  111.  106,  37  N.  E.  837;  Bevelot 
v.  Lestrade,  153  111.  625,  38  N.  E.  1056.)  Section  2  of  the  act 
entitled  "  Evidence  and  Depositions  "  (Hurd's  Rev.  Stat.  1899, 
p.  858)  is  as  follows:  "  No  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  directly  interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  of  his  own  motion,  or  in  his  own 
behalf,  *  *  *  when  any  adverse  party  sues  or  defends 
*  *  *  as  the  executor,  administrator,  heir,  legatee  or  devisee 
of  any  deceased  person,  *  *  *  unless  when  called  as  a  wit- 
ness by  such  adverse  party  so  suing  or  defending."  Joseph 
Moan,  as  executor,  was  a  party  defendant,  and  defended  in  a  rep- 
resentative capacity.  He  was  a  necessary  party  (Bardell  v. 
Brady,  172  111.  420,  50  N.  E.  124),  and,  by  the  express  terms  of 
the  statute,  as  against  him  the  complainant  was  an  incompetent 
witness.  Neither  was  .she  a  competent  witness  as  against  the 
other  defendants  who  were  defending  as  the  legatees  of  Catherine 
Moan,  deceased.  The  complainant  was  a  party  to  the  proceeding, 
and  directly  interested  in  the  event  thereof;  and  the  defendants 
were  adverse  parties,  defending  as  the  legatees  of  a  deceased  per- 
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son.  The  fact  that  the  contest  was  between  the  heirs  of  the  de- 
ceased does  not  change  the  rule.  Such  was  the  case  in  Taylor  v. 
Pegratn  (supra),  and  Bevelot  v.  Lestrade  (supra)  ;  and  the  rule 
announced  in  Pigg  v.  Carroll  (89  111.  205),  and  kindred  cases,  does 
not  apply  in  this  case. 

The  appellant  contends  that  the  court  erred  in  giving  to  the 
jury  instructions  Nos.  4,  5,  6,  8,  9,  10,  and  n,  offered  by  the  de- 
fendants ;  but,  from  a  careful  examination  of  all  the  instructions 
given  to  the  jury,  we  are  satisfied  they  were  instructed  with  sub- 
stantial accuracy,  and  that  the  court  committed  no  reversible  error 
in  giving  to  the  jury  the  instructions  complained  of. 

The  criticism  made  upon  instructions  Nos.  4  and  5  is  that  they 
make  the  ability  to  transact  ordinary  business  the  test  of  testa- 
mentary capacity.  It  has  been  held  that  ability  to  transact  ordi- 
nary business  is  a  more  stringent  test  of  testamentary  capacity 
than  the  law  requires.  (Taylor  v.  Cox,  153  111.  220,  38  N.  E.  656; 
Ring  v.  Lawless,  190  111.  520,  60  N.  E.  881.)  If  a  testator  has 
capacity  to  transact  ordinary  business,  the  presumption  arises  that 
he  is  capable  of  doing  any  act  requiring  no  greater  capacity,  which 
would  include  the  act  of  making  a  will ;  but  the  converse  of  this 
proposition  is  not  true,  and  it  cannot  be  said,  as  a  matter  of  law, 
that,  because  incapable  of  transacting  ordinary  business,  a  person 
is  incapable  of  making  a  testamentary  disposition  of  his  estate. 
(Craig  v.  Southard,  148  111.  37,  35  N.  E.  361 ;  Sinnet  v.  Bowman, 
151  111.  146,  37  N.  E.  885.)  Testamentary  capacity  is  said  to 
exist  if  the  testator  at  the  time  of  making  his  will  had  "  such 
mind  and  memory  as  enabled  him  to  understand  the  business  in 
which  he  was  then  engaged,  and  the  effect  of  the  disposition  made 
by  him  of  his  property."  (Campbell  v.  Campbell,  130  111.  466, 
22  N.  E.  620,  6  L.  R.  A.  167.)  The  rule  given  to  the  jury  by 
the  court  by  which  to  measure  the  testamentary  capacity  of  the 
testatrix  was  more  stringent  than  the  law  required,  and  could  not 
have  worked  an  injury  to  the  appellant. 

The  sixth  instruction  informed  the  jury  that  before  they  would 
be  authorized  to  find  the  instrument  offered  in  evidence  to  be 
the  will  of  Catherine  Moan,  deceased,  it  must  appear  to  have 
been  attested  by  two  credible  witnesses,  who  must  testify  that  the 
testatrix  signed  the  same  or  acknowledged  the  same  in  their  pres- 
ence, that  they  witnessed  the  same  at  her  request,  and  that  they 


388  PROBATE  REPORTS  ANNOTATED. 

believed  her  to  be  of  sound  mind  and  memory.  It  is  said  this 
instruction  improperly  used  the  word  "  believed,"  instead  of  "  be- 
lieve." The  objection  is  without  force.  The  will,  together  with 
the  affidavits  of  the  subscribing  witnesses  attached  thereto,  was 
admitted  in  evidence,  and  two  of  the  subscribing  witnesses  were 
called,  and  testified  that  they  believed  the  testatrix  was  of  sound 
mind  and  disposing  memory  at  the  time  she  executed  the  will; 
and  the  instruction  applied  to  this  evidence.  The  subscribing 
witnesses  to  a  will  must  believe  that  the  testator  was  of  sound 
mind  and  memory  at  the  time  they  attested  the  execution  of  his 
will,  and  the  instruction  so  informed  the  jury.  In  Dickie  v.  Car- 
ter (42  111.  376)  the  court  said  (page  385,  42  111.)  :  "  To  entitle 
a  will  to  probate,  four  things  must  concur :  It  must  be  in  writing, 
and  signed  by  the  testator  or  testatrix,  or  in  his  or  her  presence, 
by  some  one  under  his  or  her  direction.  It  must  be  attested  by 
two  or  more  credible  witnesses.  Two  witnesses  must  prove  that 
they  saw  the  testator  or  testatrix  sign  the  will  in  their  presence, 
or  that  he  or  she  acknowledged  the  same  to  be  his  or  her  act  and 
deed.  They  must  swear  that  they  believed  the  testator  or  testa- 
trix to  be  of  sound  mind  and  memory  at  the  time  of  signing  and 
acknowledging  the  same."  In  Re  IngcUls'  Will  (148  III.  287,  35 
N.  E.  743)  it  was  held,  if  the  attesting  witnesses,  at  the  time  the 
will  is  signed  and  attested,  believed  the  testator  or  testatrix  was 
of  sound  mind  and  memory,  that  is  sufficient  to  admit  the  will  to 
probate.  The  right  to  probate  the  will  is  not  dependent  upon  the 
belief  of  the  attesting  witnesses,  formed  after  their  attestation. 
The  will,  the  certificate  and  oaths  of  the  subscribing  witnesses, 
and  the  evidence  of  the  subscribing  witnesses  made  a  prima  facie 
case  for  the  defendants,  and,  when  admitted,  shifted  the  burden 
of  proof  upon  the  appellant;  and  the  jury  could  not  have  been 
misled  by  this  instruction. 

It  is  said  instruction  No.  8  used  the  word  "  sane,"  and  thereby 
tended  to  mislead  the  jury,  by  conveying  to  them  the  impression 
that,  before  the  will  could  be  avoided,  it  must  appear  the  testatrix 
was  insane.  The  word  "  sane,"  as  used  in  this  instruction,  was 
used  as  synonymous  with  "  sound  mind  and  memory;"  and  could 
not  have  been  understood  otherwise  by  the  jury.  The  expression 
"  sound  mind  and. memory  "  has  been  held  by  this  court  to  mean 
nothing  more  than  "  sound  and  disposing  mind,"  and  equivalent  to 
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the  term  "  sanity."  (Yoe  v.  McCord,  74  111.  33 ;  Dickie  v.  Carter, 
supra;  Andrews  v.  Black,  43  111.  256;  Campbell  v.  Campbell, 
supra.) 

Instruction  No.  11  informed  the  jury  if  the  testatrix,  at  the  time 
she  executed  the  will,  "  understood  what  she  was  doing,"  she  had 
sufficient  capacity  to  make  a  will.  In  view  of  the  fact  that  the 
jury,  in  a  number  of  instructions  given  on  behalf  of  both  parties, 
were  fully  instructed  upon  the  subject  of  what  constitutes  testa- 
mentary capacity,  in  several  of  which  the  law  was  given  more 
favorably  for  the  appellant  than  she  was  entitled  to  receive  it,  we 
think  this  instruction  did  the  appellant  no  harm.  If  the  testa- 
trix knew  what  she  was  doing,  she  knew  she  was  making  her  will, 
and  the  effect  thereof,  and  that  was  sufficient.  In  Yoe  v.  McCord 
(supra),  after  an  examination  and  citation  of  many  authorities, 
the  court  concluded  that  the  most  intelligible  test  which  could  be 
given  to  a  jury  of  testamentary  capaqity  was  "  that  the  testator 
should,  at  the  time  of  executing  the  will,  know  and  understand 
what  he  was  about." 

The  scrivener  who  drew  the  will  testified  that  the  deceased 
stated  to  him  at  the  time  he  drew  the  will  that  she  was  possessed 
of  property  valued  at  $28,000,  while  other  parties  who  were  pres- 
ent testified  that  no  such  statement  was  made.  There  was  a  con- 
flict in  the  evidence  as  to  whether  or  not  the  testatrix  made  such 
statement.  Instructions  Nos.  9  and  10  informed  the  jury  that  the 
fact  that  the  testatrix,  at  the  time  the  will  was  drawn,  stated 
that  she  was  possessed  of  more  property  than  she  in  fact  was  the 
owner  of,  or  than  had  been  discovered  subsequent  to  her  death, 
would  not,  as  a  matter  of  law,  defeat  the  will.  It  is  insisted  that 
to  so  instruct  the  jury  was  reversible  error.  One  of  the  evidences 
of  testamentary  capacity  frequently  mentioned  by  judges  and  text- 
writers  is  that  the  testator  knew  and  realized  the  extent  and  char- 
acter of  his  property ;  another  is  that  he  knew  and  realized  the  ob- 
jects of  his  bounty,  while  a  third  is  that  he  knew  the  manner  in 
which  he  wished  to  dispose  of  his  property.  •  There  is  a  marked 
difference  between  testamentary  capacity  and  the  evidence 
thereof,  and  we  believe  no  case  can  be  found  where  it  has  been 
held,  because  a  testator  misinformed  the  scrivener  who  drew  his 
will  of  the  amount  of  his  property,  that  the  will,  by  reason  of  that 
fact  alone,  was,  as  a  matter  of  law,  void.    Upon  a  contest  of  the 
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will,  it  was  proper  to  prove  such  fact,  as  bearing  upon  the  testa- 
mentary capacity  of  the  testatrix;  but  such  fact,  if  proven, 
would  not,  as  a  matter  of  law,  necessarily  defeat  the  will.  The 
instructions  complained  of  did  not  say  to  the  jury  they  should 
not  consider  such  fact  in  passing  upon  the  testamentary  ca- 
pacity of  the  testatrix,  in  connection  with  the  other  facts 
proven,  but  only  informed  them  that  such  fact  alone,  if  proven, 
did  not,  as  a  matter  of  law,  destroy  the  will,  and  left  the  question 
of  wh$t  weight  should  be  given  to  such  fact  to  the  jury. 

We  find  no  reversible  error  in  this  record.  The  decree  of  the 
Circuit  Court  will  therefore  be  affirmed. 

Decree  affirmed. 


In  re  Koh  ley's  Estate. 

[Supreme  Court  of  Illinois,  Dec.  16,  1902;  200  111.  189,  65  N.  E.  6pp.] 

Wills  —  Execution  —  Evidence  —  Attestation  Clause  — 
Witnesses  —  Memory. 

1.  Testimony  by  the  subscribing  witnesses  to  a  will  that  they  did  not  see 

testatrix  sign  it,  and  that  they  were  called  into  the  room,  where  she 
sat  by  the  window,  to  witness  it,  and  wrote  their  names  as  witnesses, 
but  that  she  said  nothing,  is  insufficient,  on  an  application  to  the 
County  Court,  to  prove  due  execution. 

2.  On  an  appeal  by  the  proponent  of  a  will  from  the  order  of  the  County 

Court  refusing  probate,  he  is  not  limited  to  the  testimony  of  the  sub- 
scribing witnesses,  but  may  introduce  any  evidence  which  would  be 
competent  to  establish  the  will  in  chancery. 

3.  Evidence  on  an  appeal  from  an  order  of  the  County  Court  refusing  pro- 

bate to  a  will  examined,  and  held  sufficient  to  sustain  a  finding  that 
the  will  was  duly  executed. 

4.  Where  the  attestation  clause,  signed  by  the  witnesses  to  a  will,  recites 

a  compliance  with  all  the  statutory  requirements,  such  statements  arc 
to  have  due  weight,  and  the  mere  inability  of  a  witness  to  recollect 
the  facts  therein  stated  will  not  defeat  the  probate. 

Appeal  from  Circuit  Court,  Kane  county;  Geo.  W.  Brown, 
Judge. 

Proceedings  for  the  probate  of  an  instrument  purporting  to  be 
the  will  of  Mary  A.  Kohley,  deceased.     The  County  Court  denied 
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the  petition  for  probate  of  Nick  Lorenz,  the  executor  and  principal 
legatee,  and  he  appealed  to  the  Circuit  Court.     From  a  judgment 
reversing  the  judgment  of  the  County  Court  granting  such  peti- 
tion, Anna  K.  Roots,  the  contestant,  appeals. 
Affirmed. 

S.  N.  Hoover  and  Frank  G.  Plain,  for  appellant. 

John  M.  Raymond  and  Murphy,  Alschuler  &  Newhall,  for 
appellee. 

Cartwright,  J. —  The  County  Court  of  Kane  county  denied 
the  petition  of  Nick  Lorenz,  executor  and  principal  beneficiary 
under  the  will  of  Mary  A.  Kohley,  deceased,  for  the  probata  of 
said  will.  He  appealed  to  the  Circuit  Court,  where  the  petition 
was  heard  by  the  court  and  granted,  and  an  order  was  entered 
admitting  the  will  to  probate.  Anna  K.  Roots,  daughter  of  tes- 
tatrix, who  was  contestant  in  said  courts,  took  this  appeal. 

To  entitle  a  will  to  be  admitted  to  probate,  four  things  must  be 
proved :  The  will  must  be  in  writing,  and  signed  by  the  testator, 
or  in  his  presence  by  some  one  under  his  direction.  It  must  be 
attested  by  two  or  more  credible  witnesses.  Two  witnesses  must 
prove  that  they  saw  the  testator  sign  the  will  in  their  presence,  or 
that  he  acknowledged  the  same  to  be  his  act  and  deed.  They 
must  swear  that  they  believe  the  testator  to  be  of  sound  mind  and 
memory  at  the  time  of  acknowledging  the  same.  {Dickie  v.  Car- 
ter, 42  111.  376;  Crowley  v.  Crowley,  80  id.  469.)  In  this  case 
the  will  was  in  writing,  dated  February  10,  1899,  an(*  signed  by 
the  testatrix.  The  evidence  introduced  on  the  question  of  her 
sanity  was  sufficient  to  admit  the  will  to  probate.  The  contro- 
versy related  to  the  question  whether  the  testatrix  signed  the  will 
in  the  presence  of  the  witnesses,  or  acknowledged  the  same  to  be 
her  act  and  deed,  and  knew  its  contents.  The  evidence  on  that 
question  is  in  irreconcilable  conflict,  and  there  is  no  controlling 
fact  or  circumstance  by  which  the  fact  can  be  absolutely  deter- 
mined. 

Attached  to  the  will  is  the  usual  attestation  clause,  signed  by 
R.  J.  Walker  and  L.  B.  Judson,  Jr.  The  will  was  written  in  the 
office  of  Galvin  &  Judson,  a  firm  of  attorneys  of  Aurora,  com- 
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posed  of  James  F.  Galvin  and  L.  B.  Judson,  Jr.,  and  was  prepared 
by  James  F.  Galvin.  Mary  A.  Kohley,  the  testatrix,  was  a  Ger- 
man woman,  seventy-one  years  of  age,  who  could  not  read  Eng- 
lish, and  spoke  it  very  imperfectly.  At  the  time  of  the  alleged 
execution  of  the  will,  Galvin  called  his  partner,  Judson,  from  the 
adjoining  room  to  witness  the  will ;  and  Judson  went  to  the  office 
of  R.  J.  Walker,  a  doctor  in  the  same  building,  and  requested  him 
to  come  in  and  witness  the  will.  They  both  signed  the  attestation 
clause.  When  called  as  a  witness,  Judson  testified  that  he  signed 
the  attestation  clause  first,  but  that  the  testatrix  did  not  sign  the 
will  in  his  presence;  that  he  did  not  see  her  sign  it;  that  she  sat 
by  a  window  in  the  office ;  and  that  she  did  not  in  any  manner,  by 
word  or  act,  acknowledge  the  paper  to  be  her  will,  act,  or  deed. 
He  further  testified  that,  when  Dr,  Walker  came  in,  there  was  not 
a  word  said ;  that  the  paper  was  presented,  and  he  saw  the  doctor 
reach  for  a  pen ;  and  that  the  testatrix  did  not  acknowledge  the 
will  in  the  presence  of  either  of  the  witnesses,  and  nothing  was 
said  by  anybody  at  the  time  about  the  paper  being  a  will.  He  tes- 
tified that  the  directions  given  by  the  testatrix  to  Galvin  in  the 
morning,  when  the  will  was  prepared,  were  different  from  the  will 
as  presented  for  probate.  By  the  will  so  presented,  the  testatrix, 
after  providing  for  the  payment  of  her  funeral  expenses  and 
debts,  devised  to  Nick  Lorenz,  the  husband  of  her  granddaughter, 
fifty  acres  of  land  in  the  town  of  Batavia,  which  was  substantially 
all  of  her  property.  She  then  gave  $5  each  to  her  children,  and 
requested  that  her  executor  expend  the  sum  of  $600  for  masses 
in  the  Holy  Catholic  Church  for  the  repose  of  her  soul  and  the 
soul  of  her  deceased  husband,  but  it  was  provided  that  this  should 
not  be  a  lien  or  charge  on  her  real  estate.  Nick  Lorenz  was 
named  as  executor.  Judson  testified  that  the  testatrix  told  Gal- 
vin that  she  did  not  want  to  give  Nick  Lorenz  more  than  $5; 
that  Galvin  told  her  she  must  give  Nick  Lorenz  something,  or 
she  would  stand  the  chance  of  there  being  a  quarrel  over  the 
will ;  that  she  said  she  wanted  to  give  the  most  of  her  property  to 
her  daughter,  and  a  note  to  her  son  for  $100,  that  she  had  had 
to  pay,  and  she  wanted  to  give  the  Catholic  Church  something. 
Dr.  Walker  had  practically  no  recollection  of  the  occurrence,  ex- 
cept that  he  was  called  into  the  office  of  Galvin  &  Judson  to  wit- 
ness a  will,  and  understood  that  the  paper  was  the  will  of  the  tes- 
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tatrix.  He  could  not  tell  whether  he  was  informed  that  it  was 
her  will  before  he  went  into  the  office,  or  while  he  was  in  the  room. 
He  said  he  had  no  conversation  with  the  testatrix,  and  could  not 
recollect  that  she  said  anything,  and  that  he  was  only  in  the  room 
long  enough  to  write  his  name  and  then  turn  around  and  walk 
out.  This  testimony  would  be  clearly  insufficient,  on  an  appli- 
cation to  the  County  Court,  to  prove  the  due  execution  of  the 
will,  but  on  the  appeal  proponent  was  not  limited  to  the  testimony 
of  the  subscribing  witnesses,  and  was  entitled  to  introduce  any 
evidence  which  would  be  competent  to  establish  the  will  in  chan- 
cery. (Thompson  v.  Owen,  174  111.  229,  51  N.  E.  1046,  45 
L.  R.  A.  682;  Gould  v.  Chicago  Theological  Seminary,  189  111. 
282,  59  N.  E.  536;  Illinois  Masonic  Orphans'  Home  v.  Gracy,  190 
111.  95,  60  N.  E.  194.) 

James  F.  Galvin  was  the  attorney  for  the  proponent  in  the 
County  Court,  but  other  attorneys  were  substituted  in  the  Circuit 
Court,  and  he  then  testified  to  every  requirement  of  the  law  to 
make  the  will  a  good  and  valid  one.  His  testimony  was  that  the 
will  was  drawn  as  directed  by  the  testatrix ;  that  after  it  was  writ- 
ten he  went  over  it  with  her,  and  read  it  to  her  and  explained  it 
fully ;  that  when  it  was  executed  she  stood  by  him  at  the  desk,  and 
told  Judson  and  Walker  that  it  was  her  will,  and  that  she  wanted 
them  to  sign  it  as  witnesses ;  that  the  witness  gave  her  his  chair 
at  the  desk,  and  she  took  the  chair  and  signed  the -will;  that  Jud- 
son then  drew  up  the  chair,  and  signed  as  a  witness;  that  Dr. 
Walker  signed  after  them ;  that  they  both  saw  her  sign  the  will ; 
and  that  she  saw  them  sign  it.  Alice  M.  Callan,  the  stenographer 
who  was  called  in  by  Galvin  to  receive  the  dictation  for  the  will, 
testified  that  Mrs.  Kohley  was  present;  that  Galvin  had  some 
notes  of  what  was  to  be  put  in  the  will,  and  asked  the  testatrix 
from  time  to  time,  as  he  dictated,  whether  it  was  right,  and  she 
answered  that  it  was ;  that  the  witness  took  her  notes  back  to  her 
father's  office  and  copied  them ;  and  that  she  brought  the  draft  of 
the  will  back  to  Galvin's  office  after  dinner.  Mrs.  Kohley  had 
previously  deeded  her  property  to  her  daughter,  the  contestant, 
Anna  K.  Roots,  but  had  become  dissatisfied  and  it  had  been  recort- 
veyed  to  her.  She  made  her  home  with  her  granddaughter,  to 
whose  husband  she  devised  the  property.  Ella  McNulty  testified 
that  the  testatrix  told  her  that  she  had  had  trouble  with  Mrs.  Roots, 
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and  would  leave  nothing  to  her,  and  that  she  would  leave  her 
property  to  Nick  Lorenz.  This  witness  was  not  frtendly  to  Mrs. 
Roots,  and  had  had  a  personal  difficulty  with  her.  Michael  J. 
Marx  testified  that  the  testatrix  told  him  that  she  had  willed  $600 
to  the  Catholic  Church,  $5  to  Mrs.  Roots,  and  $5  to  her  son,  Peter 
Kohley,  and  the  balance  to  Nick  Lorenz.  Solomon  Kessel  testi- 
fied that  the  testatrix  told  him  she  had  had  trouble  with  her 
daughter,  and  that  she  had  made  a  new  will,  and  had  it  changed ; 
that  she  gave  $600  to  the  Catholic  Church,  and  the  rest,  as  he 
understood,  was  to  be  left  to  a  tenant  on  the  farm  where  she 
made  her  home,  whose  name  was  Lorenz,  and  whose  wife  was  a 
granddaughter.  On  the  other  hand,  James  Corbin,  a  witness  for 
the  contestant,  testified  that  about  February  10,  1899,  the  date  of 
the  will,  he  saw  the  testatrix  on  the  street  in  Aurora,  having  a 
heated  argument  with  Nick  Lorenz,  and  she  told  him  Lorenz 
wanted  her  to  make  a  will  in  his  favor,  and  she  did  not  want  to 
do  it,  but  wanted  to  make  it  in  favor  of  her  children,  and  that  on 
the  following  Saturday  he  saw  her,  and  she  told  him  that  she  had 
made  a  will  and  left  the  property  to  her  children.  The  only  wit- 
ness testifying  directly  to  the  facts  necessary  to  admit  the  will  to 
probate  was  James  F.  Galvin,  who  had  been  the  attorney  for  pro- 
ponent up  to  that  time.  There  was  a  previous  will  of  the  testatrix, 
devising  the  bulk  of  her  property  to  the  contestant,  Mrs.  Roots, 
and  both  wills  had  been  in  Galvin's  safe.  As  affecting  the  credi- 
bility of  Galvin,  and  the  truthfulness  of  his  testimony,  it  was 
proved  that,  after  the  will  presented  for  probate  was  filed  in  the 
County  Court,  he  went  to  the  house  of  Mrs.  Roots  and  told  her 
husband  that,  if  he  would  give  him  $1,000,  he  would  probate  the 
previous  will,  but,  if  he  would  not  pay  him  the  $1,000,  he  would 
probate  the  will  in  favor  of  Nick  Lorenz.  When  Mr.  Roots  said 
he  did  not  have  $1,000,  Galvin  proposed  that  Mr.  and  Mrs.  Roots 
should  make  a  note  for  that  amount,  and  secure  it  by  mortgage, 
and  he  would  probate  the  will  in  favor  of  Mrs.  Roots.  The  evi- 
dence was  that  he  said  then  that  this  will  was  not  signed  right,  and 
could  be  defeated.  Galvin  denied  having  made  this  proposal,  but 
it  was  testified  to  by  disinterested  witnesses,  as  well  as  by  Mr.  and 
Mrs.  Roots,  and  there  cannot  be  much  doubt  of  the  fact.  On  the 
other  hand,  L.  B.  Judson,  Jr.,  was  the  only  witness  directly  contra- 
dicting the  statements  of  the  attestation  clause,  and  he  was  inter- 
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ested  professionally  in  behalf  of  contestant,  although  not  appear- 
ing in  the  case.  The  partnership  between  Galvin  and  him  had 
been  dissolved,  and  they  were  not  friends.  Judson  was  a  lawyer, 
and  knew  that  he  was  attesting  a  will.  He  was  called  in  there 
by  his  partner  for  that  purpose,  and  knew  that  the  testatrix  had 
been  having  a  will  prepared.  He  signed  the  attestation  clause, 
in  which  he  certified  that  the  instrument  was  signed,  sealed,  pub- 
lished, and  declared  by  the  testatrix  as  and  for  her  last  will  and 
testament  in  the  presence  of  the  attesting  witnesses,  of  whom  he 
was  one,  who,  at  her  request  and  in  her  presence,  and  in  the 
presence  of  each  other,  subscribed  their  names  as  witnesses 
thereto,  believing  said  testatrix  to  be  at  the  time  of  sound  mind 
and  memory.  On  the  trial  he  emphatically  contradicted  all  of 
these  things.  The  statements  of  the  attestation  clause  are  to  have 
due  weight,  and  the  mere  inability  of  an  attesting  witness  to  recol- 
lect the  facts  therein  stated  will  not  defeat  the  probate.  The  fail- 
ure of  Dr.  Walker  to  recollect  such  facts  will  not  destroy  the 
presumption  arising  from  the  attestation  clause.  (Gould  v.  Chi- 
cago Theological  Seminary,  supra,)  The  statutory  requisites 
were  all  apparently  complied  with  in  the  execution  of  the  will,  and, 
if  the  evidence  tending  to  show  due  execution  was  worthy  of 
credit,  the  requirements  of  the  law  to  admit  the  will  to  probate 
were  met.  It  will  be  manifest  from  this  statement  of  the  evi- 
dence that  the  issue  was  to  be  determined  from  the  credibility  of 
the  witnesses  testifying  concerning  the  material  facts,  and  upon 
that  question  the  judge,  who  saw  and  heard  the  witnesses,  had 
advantages  which  we  do  not  possess.  Weight  is  to  be  given  to  his 
conclusions  in  respect  to  mere  questions  of  credibility,  on  account 
of  such  advantages.  Under  the  law  and  established  rules,  the 
finding  should  not  be  disturbed  unless  it  clearly  appears  from  the 
record  to  have  been  wrong. 

In  view  of  all  the  circumstances,  and  the  facts  proved  affecting 
the  credibility  of  the  two  principal  witnesses,  directly  contradict- 
ing each  other  as  to  what  took  place  when  the  will  was  signed  and 
witnessed,  we  are  unable  to  say  that  the  decision  of  the  court 
is  clearly  wrong.  The  judgment  of  the  Circuit  Court  will  there- 
fore be  affirmed. 

Judgment  affirmed. 
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Perkins  vs.  First  Nat.  Bank  of  Yazoo  City  et  al. 

[Supreme  Court  of  Mississippi,  Dec.  i,  1902;  81  Miss.  358,  33  So.  18.] 

Wills  —  Legacy  —  Charge  on  Lands. 

Testator's  will  gave  his  wife  all  his  estate  of  every  kind,  with  the  ex- 
ception of  two  legacies,  one  of  which  was  of  a  sum  per  annum  to  the 
legatee  during  her  life,  to  be  paid  from  the  "  money  belonging  to  the 
estate."  Held,  that  the  testator  having  obliterated  all  distinction  be- 
tween realty  and  personalty,  and  it  not  being  probable  that  he  in- 
tended to  tie  up  personalty  to  meet  the  annuitant's  demands,  the 
legacy  was  a  charge  on  the  lands. 

Appeal  from  Chancery  Court,  Yazoo  county ;  Edward  Mayes, 
Special  Chancellor. 
"  To  be  officially  reported." 

Suit  by  Delilah  Perkins  against  the  First  National  Bank  of 
Yazoo  City  and  others.  From  a  decree  for  defendants,  complain- 
ant appeals. 

Reversed. 

The  bill  alleged  that  A.  M.  Heath  died  seized  and  possessed  of 
certain  real  estate  in  said  county,  which  was  devised  to  his  wife, 
Emma  Conn  Heath;  that  under  the  provisions  of  said  will  of 
A.  M.  Heath  complainant  was  devised  an  annuity  of  $100  during 
the  term  of  her  natural  life;  that  said  Emma  Conn  Heath  sold 
said  real  estate  to  the  defendants  named  in  the  bill,  and  had  left 
the  State,  and  was  now  insolvent.  The  bill  seeks  to  have  this  an- 
nuity fixed  as  a  charge  on  the  lands  devised  in  the  will  of  A.  M. 
Heath.  The  defendants  demurred  to  the  bill,  and  the  demurrer 
was  sustained,  and  the  bill  dismissed.  From  that  decree  com- 
plainant appeals. 

Henry  &  Barbour,  for  appellant. 

Barnette  &  Perrin,  for  appellees. 

Whitfield,  C.  J. —  The  question  is  this:  whether  the  legacy 
to  the  appellant  is  chargeable  on  the  lands  devised  to  the  residuary 
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devisee.  The  provisions  of  the  will  are :  "(i)  I  give  and  devise 
all  my  worldly  estate  of  every  kind  to  my  wife,  Emma  Conn 
Heath,  in  fee  simple  absolute,  with  the  exceptions  hereinafter 
named.  (2)  I  give  to  Mollie  Peck  Martin  ten  dollars,  to  be  paid 
by  executrix  out  of  any  money  left  at  my  death.  (3)  I  give  to 
Delilah  Perkins  one  hundred  dollars  per  annum  during  the  term  of 
her  natural  life,  the  same  to  be  paid  by  my  executrix  out  of  any 
money  belonging  to  my  estate.  (4)  I  nominate  and  appoint  my 
wife,  Emma  Conn  Heath,  my  sole  executrix,  without  bond  or 
security,  and  my  sole  devisee  and  beneficiary  of  my  estate,  with 
two  exceptions  in  favor  of  Mrs.  Martin  and  Delilah  Perkins, 
.  above  specified."  The  plain  meaning  of  the  testator  is  this :  that 
his  widow  should  have  the  whole  of  his  estate  —  realty,  and  per- 
sonalty, blended  into  one  —  after  payment  of  the  legacies  named. 
He  himself  obliterated  all  distinction  between  realty  and  per- 
sonalty, blending  the  whole  estate  into  one  common  mass,  and 
devises  all  to  his  widow,  except  enough  to  discharge  these  legacies. 
This  court  say  in  Knotts  v.  Bailey  (54  Miss.  239,  28  Am.  Rep. 
348)  :  "A  will  constructed  on  that  plan  indicates  clearly  that 
the  residuary  devisee  shall  take  whatever  property  remains  after 
satisfying  previous  gifts."  In  that  case  the  legacy  was  a  mere 
general  legacy,  and  yet  was  held  a  charge  upon  the  lands.  The 
court  looked  to  the  environment  —  the  situation  of  the  testator 
and  the  legatee,  who  had  lived  many  years  in  the  testator's  family, 
and  rendered  valuable  services.  If  it  is  clear,  either  by  express 
provision  or  necessary  implication,  that  the  legacy  is  to  be  paid 
at  all  events,  and  that  is  what  the  testator  intended,  that  is  the  end 
of  the  matter,  and  the  legacy  is  to  be  charged  upon  the  lands. 
The  true  doctrine  is  well  stated  in  Cody  v.  Cody  (67  Miss.  431, 
7  So.  216)  :  "  While  the  books  are  full  of  cases  in  which  discus- 
sion is  had  upon  the  question  whether  pecuniary  legacies  are  or 
are  not  chargeable  upon  the  real  estate  of  the  testator,  and  there 
is  a  conflict  in  the  conclusions  reached,  the  diversity  of  opinion 
is  not  greater  than  that  which  exists  in  other  controversies  where 
the  courts  seek  to  discover  the  intention  of  a  party  from  language 
he  has  used  by  the  application  of  arbitrary  rules  of  construction. 
The  sole  difficulty  is  in  discovering  the  intent  of  the  testator, 
which,  being  found,  is  to  be  enforced.  Ordinarily,  pecuniary 
legacies  are  payable  by  the  executor,  and  out  of  the  personal  es- 
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tate.  The  claim  of  the  heir-at-law  or  of  the  devisee  is  ordinarily 
as  much  in  the  mind  of  the  testator  as  that  of  the  legatee,  and, 
unless  a  contrary  purpose  appears  from  the  will,  it  will  be  assumed 
that  the  testator  intended  that  legacies  are  to  be  paid  only  out  of 
his  personal  estate,  and  that,  upon  that  being  insufficient,  the 
legacies  must  abate  in  whole  or  in  part.  But  the  single  inquiry 
always  involved  is,  what  was  the  intent  of  the  testator?  This, 
being  discovered,  must  be  effectuated  by  the  courts.  Where  the 
testator,  for  the  purpose  of  paying  his  debts  or  legacies,  blends 
his  real  and  personal  estate,  giving  to  his  executor  equal  power 
over  each,  and  thus  obliterates  the  distinction  which  the  law 
makes  between  real  and  personal  estates,  the  courts  accept  this  as 
indicating  a  general  purpose  on  his  part  to  charge  both  real  and 
personal  estate  with  the  payment  of  debts  and  legacies,  and  un- 
der such  circumstances  the  real  estate  is  held  to  be  onerated  in 
aid  of  the  personalty  in  payment  of  debts  and  legacies.  {Knott s 
v.  Bailey,  54  Miss.  235,  28  Am.  Rep.  348 ;  Turner  v.  Turner,  57 
Miss.  77s;  Heatherington  v.  Lewenberg,  61  id.  372.)"  It  must 
be  noted  that  this  was  an  annuity,  payable  as  long  as  the  legatee 
lived.  She  might  live  many  years,  and  the  language  of  the  opin- 
ion of  Justice  Chalmers  (at  page  376,  61  Miss.)  is  exactly 
apropos :  "  It  could  scarcely  have  been  intended  by  the  testator 
that  the  personalty  should  be  tied  up  indefinitely  to  meet  the  yearly 
demands  of  the  annuitants,  whose  rights  would  be  sufficiently  and 
more  appropriately  secured  by  the  land."  The  case  of  Turner  v. 
Turner  (57  Miss.  775)  is  a  much  stronger  case  for  appellees 
than  this.  The  testator  divided  the  property  there  into  three 
classes  —  First,  lands;  second,  slaves;  and,  third,  all  other  per- 
sonal property;  and  it  might  have  been  argued  with  much  in- 
genuity that  the  legacies  were  intended  to  be  paid  out  of  the  other 
personal  property  — "  all  my  other  personal  property  of  every 
description."  Yet  the  court  properly  held  that  the  legacies  were 
chargeable  upon  all  the  property  left.  (See  also  Adams  v. 
Brackett,  5  Mete.  [Mass.]  280,  in  which  there  was  an  express 
direction  that  the  charges  named  therein  should  be  paid  out  of  the 
personal  estate  alone,  the  testator  directing  that  the  charge  should 
be  paid  "therefrom;"  that  is  to  say,  from  the  personal  estate.) 
There  are  no  words  limiting  the  funds  out  of  which  this  legacy 
is  to  be  paid.    The  testator  three  times  declares  his  intention  that 
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the  legacy  shall  be  paid.  First  he  devises  to  his  widow  all,  "  with 
the  exceptions  hereinafter  named;"  second,  he  specifically  men- 
tions the  exceptions ;  third,  he  repeats  that  she  is  to  have  all  of  his 
property  of  every  kind,  with  the  exception  of  the  legacies  given 
to  the  two  legatees  specifically  named  again.  And  all  this,  too,  in 
a  case  in  which  he  has  blended  realty  and  personalty  into  one  com- 
mon mass.  It  seems  to  us  plain  that  the  purpose  of  the  testator 
was  that  this  legacy  should  be  paid  at  all  events,  and  that  it  is 
a  proper  charge  upon  the  lands  involved.  This  is  the  doctrine 
of  all  the  Mississippi  cases  and  of  the  general  American  law. 
(See  Knotts  v.  Bailey,  54  Miss.  235;  Heatherington  v.  Lewen- 
berg,  61  id.  372 ;  Turner  v.  Turner,  57  id.  775 ;  Cody  v.  Cady,  67 
id.  425,  7  So.  216;  Peebles  v.  Acker,  70  Miss.  359,  12  So.  248;  19 
Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  pp.  1354  [2],  1356  [3].) 
The  decree  is  reversed,  the  demurrer  overruled,  and  the  cause 
remanded,  with  leave  to  answer  within  thirty  days  from  the  filing 
of  the  mandate  in  the  court  below. 


In  re  Scott's  Will. 

Board  of  Commissioners  of  Rice  County  vs.  Scott  et  al 
[Supreme  Court  of  Minnesota,  Jan.  30,  1903;  88  Minn.  386,  93  N.  W.  109.] 

Wills  —  Bequest  —  Revocation. 

A  testator,  by  the  seventh  clause  of  his  will,  gave  the  residue  of  his  es- 
tate to  the  county  of  Rice,  this  State.  He  added  a  codicil  thereto, 
the  second  clause  of  which  was  this :  "  I  hereby  revoke  the  seventh 
item  in  the  above  will,  having  made  a  different  disposition  of  my 
money ;  and  Rice  county  shall  not  be  a  legatee,  nor  have  any  interest 
in  or  to  my  estate,  or  any  part  thereof."  And  in  the  third  and  last 
clause  thereof  he  directed  his  executor  to  destroy  the  residue  of 
money  and  evidence  of  credit  belonging  to  his  estate.  Held,  that 
the  bequest  to  the  county  was  expressly  and  unconditionally  revoked 
by  the  codicil,  though  the  new  disposition  of  the  subject  thereof  may 
be  void. 
(Syllabus  by  the  court.) 

Appeal  from  District  Court,  Rice  county;  Thomas  S.  Buck- 
ham,  Judge. 
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Judicial  settlement  of  the  estate  of  Harvey  Y.  Scott,  deceased. 
From  a  decree  of  final  distribution,  distributing  the  estate  to 
Jasper  Scott  and  others,  as  heirs-at-law  of  deceased,  the  board 
of  commissioners  of  the  county  of  Rice,  claiming  the  county  to 
be  a  beneficiary  under  the  will  of  deceased,  appeals. 

Affirmed. 

William  W.  Pye,  for  appellant. 

George  N.  Baxter  and  G.  V,  Frotrime,  for  respondents. 

Start,  C.  J. —  On  July  3,  1901,  Harvey  Y.  Scott,  a  resident  of 
the  county  of  Rice,  this  State,  made  his  will.  After  making  some 
minor  bequests,  he  disposed  of  the  residue  of  his  estate  in  these 
words:  "  Seventh.  I  desire  and  it  is  my  will  that  whatever  I  have 
in  money,  either  in  bank  or  elsewhere,  shall  be  given  to  Rice 
county,  to  the  credit  of  county  revenue,  and  so  benefit  all  the 
taxpayers  of  the  county,  by  diminishing  the  amount  they  will 
have  to  pay;  hereby  intending  that  the  residue,  after  all  devises 
and  bequests  hereintofore  made,  shall  be  disposed  of  as  above 
directed."  On  July  25,  1901,  he  added  a  codicil  to  his  will,  which, 
so  far  as  here  material,  was  in  these  words:  "  Second.  I  hereby 
revoke  the  seventh  item  in  the  above  will,  having  made  a  differ- 
ent disposition  of  my  money;  and  Rice  county  shall  not  be  a 
legatee,  nor  have  any  interest  in  or  to  my  estate,  or  any  part 
thereof.  Third.  It  is  my  will,  and  I  hereby  direct,  that  my  exec- 
utor above  named  shall,  after  paying  all  my  just  debts  and  ex-» 
penses,  shall  destroy  all  the  rest  and  residue  of  the  money  or 
cash  or  other  evidence  of  credit  that  to  me  or  to  my  estate  may 
belong."  The  testator  died  leaving  no  widow  or  child,  but  left 
as  his  heirs-at-law  a  brother  and  sister  and  the  children  of  a 
deceased  brother.  This  will  and  codicil  were  duly  proven  and 
admitted  to  probate,  and  the  residue  of  the  estate,  real  and  per- 
sonal —  the  latter  exceeding  $43,000  —  was  by  the  final  decree 
of  distribution  of  the  Probate  Court  assigned  to  the  heirs-at-law 
of  the  testator.  The  county  of  Rice  appealed  from  this  decree 
to  the  District  Court.  The  result  of  such  appeal  was  that  the 
District  Court,  by  its  judgment,  affirmed  the  decree,  and  the 
county  appealed  to  this  court.     The  only  question  we  find  it 
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necessary  to  decide  is  whether  the  bequest  of  the  residue  of  the 
estate  to  the  county  was  revoked  by  the  codicil.  If  it  was,  the 
conclusion  follows  that  the  judgment  appealed  from  must  be 
affirmed,  and  that  it  is  useless  to  discuss  the  interesting  and  per- 
haps doubtful  question  of  the  capacity  of  the  county  to  take 
under  the  will. 

We  assume,  for  the  purpose  of  this  decision,  that  the  direction 
in  the  codicil  to  the  executor  to  destroy  all  of  the  residue  of  the 
money  or  cash  or  evidences  of  credit  belonging  to  the  estate  was 
void.  We  have,  then,  this  sole  question:  Did  the  testator  by 
the  codicil  absolutely  revoke  the  bequest  to  the  county,  or  was 
it  revoked  upon  the  implied  condition  that  the  direction  as  to  the 
residue  of  his  estate  should  prove  valid?  If  the  revocation  by 
the  codicil  is  express  and  unconditional,  it  will  operate  to  cancel 
the  bequest  to  the  county,  though  the  new  disposition  of  the 
subject-matter  thereof  fails  of  its  intended  effect.  The  court  will 
not  in  such  a  case  conjecture  what  would  have  been  the  testator's 
intention  if  he  had  known  that  the  new  disposition  would  fail. 
On  the  other  hand,  if  it  appears  from  the  words  of  the  codicil 
and  will,  when  read  and  construed  together,  that  the  revocation 
of  the  bequest  to  the  county  was  subject  to  the  implied  condition 
that  the  new  disposition  should  prove  effectual,  then,  upon  the 
assumption  that  the  new  disposition  was  invalid,  it  must  be  held 
that  the  bequest  to  the  county  was  not  revoked,  (i  Redfield 
Wills,  363 ;  Schouler  Wills,  §§  410,  418;  Page  Wills,  §§  277,  310; 
Underhill  Wills,  §§  250,  253;  Powell  Devises,  116;  In  re  Cun- 
ningham, 38  Minn.  171,  36  N.  W.  269,  8  Am.  St.  Rep.  650.) 
We  are  of  the  opinion  that  the  language  used  by  the  testator  in 
his  codicil  cannot  be  reasonably  construed  as  implying  a  con- 
dition that  the  revocation  of  the  bequest  to  the  county  should 
not  be  operative  unless  the  new  disposition  of  the  subject  of  the 
bequest  should  prove  effectual.  On  the  contrary,  the  codicil 
cannot,  without  ignoring  its  positive  provisions  and  unambiguous 
language,  be  construed  as  other  than  as  an  express  and  uncon- 
ditional revocation  of  the  bequest  to  the  county.  It  is  clear  from 
the  will  that  the  testator  intended  that  his  heirs-at-law  should 
not  receive  any  part  of  his  estate,  and  equally  clear  from  the 
codicil  that  at  the  time  it  was  made  he  had  reached  the  conclu- 
sion that  in  no  event  should  the  county  of  Rice  have  any  interest 
Vol.  VIII  — 26 
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therein.  The  direction  in  the  codicil  as  to  the  disposition  of  the 
residue  of  his  money  is  wholly  independent  of  the  revocation 
clause  therein.  The  testator,  in  his  codicil,  not  only  expressly 
revokes  the  bequest  to  the  county,  reciting  that  he  had  made  a 
different  disposition  of  his  money,  but,  to  prevent  any  possible 
misunderstanding  as  to  his  intention,  he  adds  the  words,  "  and 
Rice  county  shall  not  be  a  legatee,  nor  have  any  interest  in  or  to 
my  estate,  or  any  part  thereof."  These  words  leave  no  room 
for  construction  or  question  as  to  their  meaning.  We  therefore 
hold  that  the  codicil  expressly  and  unconditionally  revoked  the 
bequest  to  the  county,  and  that  it  has  no  interest  in  the  estate  of 
the  testator. 
Judgment  affirmed. 


Fleming  vs.  Fleming. 

[Supreme  Court  of  Pennsylvania,  Jan.  5,  1903;  204  Pa.  St.  648,  54  Atl.  473.] 

Wills  —  Death  of  Partner  —  Notes  of  Continuing  Firm  — 
Liability  of  Decedent's  Estate. 

Testator  bequeathed  his  business,  with  the  good  will  thereof,  to  his 
brother,  the  latter  to  pay  legacies  mentioned  in  the  will,  and,  if  the 
available  assets  were  not  sufficient  so  to  do,  he  was  to  carry  on  the 
business  for  the  benefit  of  testator's  estate  until  the  proceeds  were 
sufficient  to  make  up  any  deficiency  in  the  moneys  applicable  to  the 
legacies.  The  brother  took  possession,  paid  all  the  legacies, 
and  associated  his  sons  with  him  in  business.  The  firm  there- 
after issued  certain  notes.  The  executors  of  testator  had  noth- 
ing to  do  with  the  business,  nor  was  it  carried  on  for  the  benefit  of 
the  estate.  The  firm  notes  were  not  paid.  Held,  that  a  suit  thereon 
could  not  be  maintained  against  testator's  executors. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  county. 

Action  by  Laura  W.  Fleming,  executrix  of  John  Fleming,  de- 
ceased, against  Cochran  Fleming.  From  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals. 

Affirmed. 
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Argued  before  Mitchell,  Dean,  Fell,  Brown,  Mestrezat, 
and  Potter,  JJ. 

M.  A.  Woodward,  R.  T.  McElroy,  and  L.  B.  Duff,  for  appellant. 

D.  T.  Watson  and  Johns  McClearve,  for  appellee. 

Mestrezat,  J. —  This  is  an  action  by  Laura  W.  Fleming,  execu- 
trix of  the  surviving  member  of  L.  H.  Harris  Drug  Company, 
against  Alexander  M.  Byers  and  Cochran  Fleming,  surviving 
executors  of  John  Fleming,  deceased,  to  recover  the  amount  due 
on  forty-one  promissory  notes,  aggregating  over  $100,000,  with 
interest.  The  notes  were  made  by  Fleming  Brothers,  and  are 
payable  four  months  after  date  to  the  order  of  L.  H.  Harris 
Drug  Company,  the  first  and  last  note  being  dated,  respectively, 
May  31,  1890,  and  September  24,  1890. 

At  the  time  of  his  death  John  Fleming  was  engaged,  under  the 
name  of  Fleming  Brothers,  in  the  manufacture  and  sale  of  Mc- 
Lane's  and  other  proprietary  medicines  in  the  city  of  Pittsburg. 
He  died  November  2,  1870,  leaving  a  last  will  dated  December 
21,  1866,  which  was  probated  November  9,  1870.  He  left  to 
survive  him  a  widow  and  collateral  heirs,  and  appointed  as  his 
executors  his  brother,  Cochran  Fleming,  Frank  E.  Porter,  and 
Alexander  Byers.  The  testator  made  a  number  of  pecuniary  be- 
quests amounting  to  about  $100,000,  in  most  of  which  there  were 
two  or  three  preceding  successive  life  estates  of  the  income 
thereof,  during  which  the  principal  was  directed  to  be  invested 
by  the  executors.  In  addition  to  these  bequests,  and  after  he 
bequeathed  to  his  wife  certain  articles  of  a  personal  character, 
and  devised  to  her  a  life  interest  in  some  real  estate,  he  provided 
in  his  will,  inter  alia,  as  follows : 

"  To  my  brother  Cochran,  I  give  and  bequeath  the  good  will 
and  proprietorship  of  McLane's  and  other  medicines  which  I 
own  and  control,  on  the  following  conditions,  to  wit:  That  im- 
mediately on  my  death  he  take  charge  and  carry  on  my  said 
business;  and  if  it  is  found  on  examination  of  my  affairs,  that 
my  available  assets  (in  which  are  not  to  be  included  the  ware- 
house and  articles  of  a  personal  character  hereinbefore  be- 
queathed to  my  wife)  are  not  sufficient  to  provide  means  where- 
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with  to  pay  the  foregoing  pecuniary  legacies  in  the  order  in 
which  they  are  enumerated  in  this  my  last  will,  then  that  he  carry 
on  said  business  for  the  benefit  of  my  estate  until  enough  of 
moneys  are  realized  by  my  said  business  to  make  good  any 
deficiency  in  the  moneys  applicable  to  the  payment  of  said  lega- 
cies. On  the  payment  of  said  legacies,  my  other  executors  will 
execute  and  deliver  unto  my  said  brother  Cochran  all  bills  of 
sale  or  conveyance  of  my  said  business  and  property  connected 
therewith,  which  may  be  desired  by  the  said  Cochran. 

"All  the  rest  and  residue  of  my  estate  after  the  payment  of  the 
foregoing  legacies,  and  excepting  the  foregoing  specific  devises 
and  legacies,  I  give  unto  my  said  brother  Cochran  absolutely. 
*  *  *  It  is  my  will  that  my  brother  Cochran  do  not  part  with 
my  business  in  the  manufacture  and  sale  of  patent  medicines, 
but  keep  the  same  up  by  a  proper  system  of  advertisement  and 
transmit  it  to  his  children." 

Immediately  after  his  brother's  death,  Cochran  Fleming  took 
possession  of  the  business  as  legatee  under  the  will  and  as  his 
own  property,  and  carried  it  on  for  himself  and  for  his  own  use 
and  benefit  in  the  name  of  Fleming  Brothers.  The  accounts  were 
kept  in  a  new  set  of  books  which  were  opened  after  John  Flem- 
ing's death.  In  1875  or  1876  he  formed  a  copartnership  with 
his  two  sons,  J.  Kidd  Fleming  and  Cochran  Fleming,  Jr.,  public 
notice  of  which  was  given  in  two  newspapers  of  the  city  of  Pitts- 
burg, and  under  the  firm  name  of  Fleming  Brothers  the  business 
was  conducted  for  the  benefit  of  the  partnership,  the  profits 
being  divided  among  the  three  partners,  until  1890,  when  the 
firm  failed.  The  executors  of  John  Fleming  never  had  any  con- 
nection with  the  patent  medicine  business  of  their  testator.  The 
notes  in  suit  were  given  by  the  firm,  the  name  being  signed  by 
J.  Kidd  Fleming,  and  were  given  in  exchange  for  notes  by  the 
L.  H.  Harris  Drug  Company  to  the  order  of  Fleming  Brothers, 
the  proceeds  of  which  were  received  by  the  latter  firm. 

It  is  not  averred  in  the  pleadings,  nor  was  it  proved  on  the 
trial,  that  the  assets  of  John  Fleming's  estate  were  not  sufficient 
to  pay  the  legacies.  The  evidence  was  that  the  estate  was 
solvent,  that  the  debts  were  paid,  and  that  the  assets  were  amply 
sufficient  to  satisfy  the  claims  of  the  legatees.  In  1871,  Cochran 
Fleming  paid  the  pecuniary  legacies  named  in  the  will,  and  took 
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receipts  in  the  names  of  the  executors  from  those  who  were  first 
entitled  to  receive  the  income  thereof  for  life.  None  of  the  lega- 
tees are  complaining,  nor  contesting  his  right  to  take  possession 
of  the  property  and  use  it  for  his  own  benefit  after  the  death  of 
John  Fleming. 

The  learned  trial  judge  very  properly  granted  a  nonsuit  and 
withdrew  the  case  from  the  jury.  The  claim  of  the  plaintiff,  as 
set  forth  in  her  statement,  is  that  Cochran  Fleming,  after  the 
death  of  his  brother,  took  charge  of  and  carried  on  the  business 
"  under  and  pursuant  to  the  terms  of  said  will  "  of  John  Fleming, 
and  that  the  notes  in  suit  were  given  by  Cochran  Fleming  whife 
he  was  thus  engaged  in  the  business.  To  maintain  the  action,  it 
was  incumbent  upon  the  plaintiff  to  establish  the  averments  of 
her  statement  by  the  necessary  proof.  In  this,  as  we  have  seen 
from  the  recital  of  the  facts,  she  has  failed.  At  tjie  death  of  his 
brother,  neither  Cochran  Fleming  nor  the  executors  of  John 
Fleming,  deceased,  took  possession  of  and  carried  on  the  busi- 
ness under  the  will.  On  the  other  hand,  it  distinctly  and  posi- 
tively appears  from  the  plaintiff's  testimony  that  Cochran  Flem- 
ing at  once,  after  John  Fleming's  death,  by  advice  of  counsel, 
took  charge  of  the  business  as  legatee,  and  conducted  it  solely 
for  himself  and  on  his  individual  account  for  several  years,  and 
until  his  two  sons  were  given  interests  therein  by  the  formation 
of  a  copartnership.  At  no  time  during  the  continuance  of  the 
business,  from  the  death  of  John  Fleming  in  1870  till  it  was 
closed  by  the  firm's  insolvency  in  1890,  did  Cochran  Fleming  or 
his  partners  hold  out  to  the  public  that  it  was  conducted  by  the 
executors  or  by  Cochran  Fleming  under  the  provisions  of  the 
will.  Creditors  and  persons  dealing  with  the  parties  in  charge 
of  the  business  were  not  misled  or  deceived  as  to  the  true  status 
of  affairs.  It  was  carried  on  by  Cochran  Fleming  for  his  own 
use,  with  the  knowledge  or  consent  of  all  the  interested  parties, 
and  subsequently  by  the  copartnership  as  the  owner  and  sole 
beneficiary  of  the  business. 

1  he  bequest  of  the  good  will  and  proprietorship  of  the  patent 
medicines  to  Cochran  Fleming  was  on  the  condition  that  he  take 
charge  of  the  business,  and,  if  its  available  assets  were  not  suf- 
ficient to  pay  the  legacies,  then  he  was  to  carry  on  the  business 
for  the  benefit  of  the  testator's  estate  until  sufficient  money  was 
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realized  to  make  up  any  deficiency  in  the  moneys  applicable  to 
the  payment  of  the  legacies.  It  will  be  observed  that  the  exec- 
utors were  not  given  control  or  possession  of  the  business,  and 
were  not  authorized  to  interfere  with  it  in  any  way.  It  was  be- 
queathed specifically  to  Cochran  Fleming,  and  he  was  to  take 
charge  of  it  immediately  on  the  death  of  the  testator.  The  only 
condition  imposed  was  that,  if  sufficient  available  assets  were  not 
found  to  pay  the  legacies,  the  legatee  should  carry  on  the  busi- 
ness until  the  deficiency  was  made  up.  The  title  to  the  business 
was  placed  in  the  legatee,  and  upon  him  individually  was  im- 
posed the  responsibility  of  meeting  any  ascertained  deficiency  in 
the  assets.  The  evidence  discloses  the  fact  that  the  condition 
upon  which  he  took  the  business  was  performed,  and  that  the 
pecuniary  legacies  were  paid  in  full.  This  is  not  contested  by  the 
legatees  or  by  any  person  representing,  or  entitled  to,  their  in- 
terest in  John  Fleming's  estate.  The  receipts  in  evidence  show 
the  payment  of  the  legacies  in  1871,  and,  whatever  necessity 
there  might  have  been  for  continuing  the  business  prior  to  that 
date  in  order  to  make  up  the  deficiency,  there  could  be  no  reason 
for  carrying  it  on  thereafter. 

There  is  another  reason,  in  line  with  the  one  just  stated,  which 
we  think  must  prevail  against  the  right  of  the  plaintiff  to  recover. 
It  conclusively  appears  that  the  partnership  formed  by  Cochran 
Fleming  and  his  two  sons  in  1875  or  1876  took  possession  of  the 
business,  and,  while  carrying  it  on,  gave  the  notes  in  suit.  It 
cannot  be  pretended  that  at  that  time  this  firm  was  Cochran 
Fleming  doing  business  as  Fleming  Brothers,  who  conducted  the 
business  prior  to  the  partnership,  nor  that  the  partnership  was 
not  running  the  business  solely  in  its  own  interest  and  for  its 
own  benefit  at  the  dates  the  notes  were  delivered  to  the  payees. 
The  notes  in  suit  were  signed  by  J.  Kidd  Fleming  with  the  firm 
name  of  this  partnership,  and  were  exchanged  for  notes  given 
to  it.  Neither  the  estate  of  John  Fleming,  nor  his  executors, 
nor  Cochran  Fleming  as  Fleming  Brothers,  was  in  any  way  con- 
nected with  the  transaction,  or  involved  in  the  obligation 
assumed  in  making  the  notes. 

There  was  no  necessity  for  the  execution  and  delivery  of  bills 
of  sale  or  conveyance  to  vest  the  business  in  Cochran  Fleming. 
The  matter  was  entirely  optional  with  him.    It  will  be  seen  by 
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reference  to  the  will  that  his  coexecutors  were  to  execute  and 
deliver  to  him  "  all  bills  of  sale  or  conveyance  of  my  said  busi- 
ness *  *  *  which  may  be  desired  by  the  said  Cochran."  He 
desired  no  other  assurance  of  title  than  the  possession  of  the 
property,  which  he  took  and  retained  after  his  brother's  death. 

The  plaintiff's  action  must  fail  for  want  of  evidence  to  support 
it.  The  notes  in  suit  were  not  given  for  any  indebtedness  of  tes- 
tator's estate,  nor  by  any  persen  in  charge  of  or  carrying  on  the 
business  of  the  estate,  or  authorized  to  bind  it  by  note  or  other 
obligation.  The  indebtedness  was  that  of  the  partnership,  and 
the  creditor  firm  so  understood  it  when  it  accepted  the  notes.  The 
liability  for  payment  rests  upon  the  party  creating  it,  and  to  whose 
use  the  proceeds  of  the  notes  were  applied. 

For  the  reasons  given,  we  are  of  opinion  that  the  plaintiff  has 
failed  to  establish  any  liability  on  the  part  of  the  executors  of 
John  Fleming,  deceased,  for  the  payment  of  the  notes  in  suit,  and 
that  therefore  the  nensuit  was  properly  granted. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 


Mathew  vs.  Mathew. 

[Supreme  Court  of  California,  Jan.  16,  1903;  138  Cal.  334,  71  Pac.  344.] 

Chattel  Mortgage  —  Default  —  Refusal  to  Yield  Posses- 
sion —  Conversion  —  Executor  —  Liability  —  Findings 
—  Presumptions. 

1.  Where  a  chattel  mortgage  provided  that,  on  default  in  the  payment  of 

the  debt  secured,  the  mortgagee  might  take  possession  of  the  prop- 
erty, refusal  to  yield  possession  on  demand  made  after  default 
amounted  to  a  conversion. 

2.  The  mortgagee  in  case  of  a  default  was  entitled  to  possession  of  the 

property  as  against  the  executor  of  the  mortgagor,  as  well  as 
against  the  mortgagor  himself. 

3.  The  executor  was  personally  liable  for  a  refusal  to  yield  possession, 

though  he  was  about  to  sell  the  property  under  an  order  of  court. 

4.  Where,  in  a  suit  for  conversion,  the  facts  found  showed  just  what 

plaintiffs  title  to  the  property  was,  it  was  not  essential  tor  the  court 
to  find,  in  terms,  that  she  was  owner  thereof. 
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5.  A  chattel  mortgagee  did  not  waive  any  right  or  interest  in  the  mort- 

gaged property  by  presenting  a  claim  for  the  amount  due  to  the 
mortgagor's  executor. 

6.  Act  of  a  party  in  giving  a  chattel  mortgage  raises  a  presumption,  as 

against  him  and  his  successors,  that  he  is  owner  of  the  property. 

Commissioners'  decision.  In  banc.  Appeal  from  Superior 
Court,  San  Luis  Obispo  county;  E.  P.  Unangst,  Judge. 

Action  by  Nancy  Mathew  against  George  W.  Mathew.    Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Robert  L.  Hargrove,  for  appellant. 

G.  &  A.  Webster,  for  respondent. 

Gray,  C. —  This  action  is  brought  to  recover  damages  for  the 
conversion  of  certain  farm  implements  and  other  personal  prop- 
erty. The  findings  of  the  court  and  judgment  were  in  plaintiff's 
favor,  and  the  defendant  appeals  from  said  judgment. 

The  findings  show  that  the  defendant  came  into  possession  of 
the  property  in  question  as  the  executor  of  the  last  will  of  John 
H.  Mathew,  deceased ;  that  said  deceased  had  in  his  lifetime  given 
plaintiff  a  chattel  mortgage  upon  said  property  to  secure  a  note 
given  by  him  to  her  for  the  sum  of  $500  and  interest,  and  falling 
due  on  December  28,  1898 ;  that  in  said  mortgage  it  was  provided 
that  upon  default  in  the  payment  of  said  note  the  mortgagee  might 
take  possession  of  the  property,  using  all  necessary  force  so  to  do, 
and  proceed  to  sell  the  same  to  satisfy  the  note;  that  the  mort- 
gagor made  default  in  the  payment  of  said  note,  and  had  so  re- 
mained in  default  ever  since  the  same  was  due,  and  no  part  of 
the  note  had  been  paid,  except  certain  interest  thereon;  that  on 
May  22,  1899,  defendant,  as  executor  of  said  deceased,  sold  the 
said  property,  under  an  order  of  the  Superior  Court,  in  separate 
parcels,  to  various  purchasers ;  that  on  said  May  22d,  and  before 
said  sale,  plaintiff  duly  demanded  possession  of  all  said  property, 
except  three  horses,  but  defendant  refused  to  deliver  the  same, 
or  any  part  thereof,  to  plaintiff,  and  thereafter  sold  and  disposed 
of  the  same  as  aforesaid.    It  also  appears  from  the  evidence,  with- 
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out  conflict,  that  the  three  horses  not  mentioned  in  the  demand, 
though  included  in  the  mortgage,  would  not  have  been  delivered 
by  defendant  if  demanded. 

It  is  true  that  under  section  2888  of  our  Civil  Code  the  legal 
title  of  mortgaged  property  is  in  the  mortgagor,  and  yet  at  the 
same  time  it  must  be  admitted  that  the  mortgagee  has  an  interest 
in  the  mortgaged  property;  and  here,  this  interest  being  by  the 
very  terms  of  the  mortgage  contract  coupled  with  a  right  of 
possession,  the  refusal  to  yield  that  possession  on  demand 
amounted  to  a  deprivation  of  a  valuable  right  which  the  mort- 
gagee had  in  the  property,  and  was  a  conversion  of  his  interest  in 
such  property.  The  possession  of  the  property,  and  its  delivery 
on  the  sale  to  satisfy  the  debt,  would  naturally  tend  to  increase 
the  price  that  it  might  bring,  and  the  inability  to  deliver  would 
naturally  decrease  that  price;  and  thus  the  want  of  possession 
in  the  mortgagee  would  depreciate  the  value  of  the  mortgage 
security,  and  greatly  impair  his  interest  in  the  property.  The 
legal  title  is  not  always  necessary  to  an  action  for  conversion,  but 
any  special  valuable  interest  in  the  property,  accompanied  with 
the  right  of  possession,  is  a  sufficient  title  upon  which  to  base  the 
right  of  such  an  action.  We  quote  the  language  of  the  Supreme 
Court  of  Wisconsin  in  a  case  similar  to  this :  "  His  right  to  re- 
cover against  any  person  unlawfully  converting  the  same  in 
hostility  to  his  rights  as  mortgagee  was  just  as  perfect  as  if  he 
had  been  the  absolute  owner  thereof;  the  only  difference  being 
that,  as  against  persons  claiming  under  the  mortgagor  or  his 
assigns,  his  right  to  damages  would  be  limited  to  the  amount  due 
upon  his  mortgage,  and  not  the  value  of  the  property,  if  such 
value  exceeded  the  amount  so  due."  (Smith  v.  Kcnst,  50  Wis. 
360,  7  N.  W.  293.) 

The  death  of  the  mortgagor  did  not  affect  the  rights  of  the 
mortgagee  under  the  contract,  and  the  executor  possessed  no  new 
rights  to  the  property,  or  to  the  possession  of  it,  that  were  not 
in  the  mortgagor  in  his  lifetime.  On  default  in  the  payment  of 
the  note,  the  mortgagee  had  the  right  of  possession  of  the  prop- 
erty as  well  against  the  executor  of  the  mortgagor  as  against  the 
mortgagor  himself.  It  is  equally  clear  that  the  executor  cannot 
avoid  personal  responsibility  for  his  tortious  act  by  claiming  that 
it  was  committed  for  the  benefit  of  the  estate  under  the  order  of 
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the  court.  He  was  not  ordered  by  the  court  to  refuse  to  deliver 
property,  the  rightful  possession  of  which  was  in  the  party  de- 
manding it.  There  is  nothing  in  the  cases  of  Alferits  v.  Borg- 
wardt  (126  Cal.  202,  58  Pac.  460),  and  Bank  v.  Moore  (106  Cal. 
673,  39  Pac.  1071),  in  conflict  with  the  foregoing.  In  neither  of 
these  cases  does  it  appear  that  there  was  any  contract  in  the  mort- 
gage that  the  mortgagee  should  be  entitled  to  the  possession  of 
the  mortgaged  property. 

The  facts  found  by  the  court  show  just  what  the  title  of  the 
plaintiff  to  the  property  in  dispute  was,  and  it  was  not  essential 
that  the  court  should  find,  in  terms,  that  she  was  the  owner  of 
the  property. 

Plaintiff  did  not  waive  any  right  or  interest  in  the  property 
mortgaged  by  presenting  to  the  executor  a  claim  for  the  amount 
due  her. 

There  was  no  contention  made  anywhere  in  the  course  of  the 
case  that  the  mortgagor  was  not  the  owner  of  the  property,  or 
that  he  for  any  reason  had  not  the  right  to  mortgage  it  to  plain- 
tiff ;  and,  there  being  no  issue  on  the  question,  it  was  not  neces- 
sary to  find  upon  it.  Of  course,  the  fact  found,  that  he  mortgaged 
the  property,  carries  with  it,  as  against  him  and  his  successors, 
the  inference  that  he  owned  and  had  a  right  to  so  mortgage  it. 

We  advise  that  the  judgment  be  affirmed. 

We  concur :    Haynes  and  Cooper,  CC. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  vs.  Gipe. 

[Supreme  Court  of  Indiana,  Jan.  16,  1903;        Ind.        ,  65  N.  E.  1034.] 

Servant  —  Injuries  —  Fellow  Servants  — Administrator  — 
Claim  for  Wrongful  Death  —  Compromise  —  Release  — 
Construction  —  Benefit  —  Certificate. 

1.  Where  a  locomotive  engineer,  while  leaning  out  of  the  cab  window  ol 
his  engine,  was  killed  by  coming  in  contact  with  another  engine, 
which  it  was  charged  was  negligently  placed  in  a  dangerous  position, 
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too  near  the  track  on  which  deceased  was  passing,  by  the  engineer 
in  charge,  such  engineers  were  fellow  servants  within  the  meaning 
of  the  Employers'  Liability  Act  (burns'  Rev.  Stat.  1901,  S  7083,  subd. 
4),  which  makes  corporations  liable  for  injuries  to  their  employees 
"  where  such  injury  was  caused  by  the  negligence  of  any  person, 
coemployee  or  fellow  servant  engaged  in  the  same  common  service 
*  *  *  the  said  person,  coemployee  or  fellow  servant  at  the  time 
acting  in  the  place  and  performing  the  duty  of  the  corporation/'  etc. 

2.  The  charge  of  negligence  was  not  based  on  the  situation  of  the  tracks 

as  being  too  near  each  other,  but  on  the  fact  that  engine  was  placed 
in  a  dangerous  place  on  the  track. 

3.  A  railroad  employee  was  a  member  of  a  relief  association  organized 

and  supported  by  the  company  and  employees.  The  by-laws  pro- 
vided for  the  payment  of  benefits  in  case  of  injury  or  death,  and 
that  the  acceptance  of  such  benefits  should  release  the  company  from 
all  liability,  and  that  no  payments  should  be  made  while  any  suit 
for  damages  was  pending,  or  if  damages  were  recovered.  The  em- 
ployee was  killed  through  the  negligence  of  the  company,  leaving 
a  widow,  to  whom  his  benefit  certificate  was  payable,  and  children. 
The  widow  was  appointed  administratrix,  and  the  amount  due 
under  such  certificate  paid  to  her  on  her  executing  a  receipt 
acknowledging  the  sum  paid  as  received  in  full  satisfaction  of  such 
certificate  and  of  all  claims  or  demands  against  the  relief  fund  and 
railroad  company  on  account  of  such  death.  She  signed  the  re- 
ceipt individually  and  as  "admrx."  Held,  that,  as  such  administra- 
trix, she  had  authority  to  so  settle  the  claim,  and  the  settlement 
was  binding  on  the  children. 

4.  Though  her  signature  to  the  receipt  did  not  state  of  what  estate  she  was 

administratrix,  it  must  be  inferred  from  the  context  that  she  signed 
as  administratrix  of  her  deceased  husband. 

5.  Though  the  amount  paid  under  the  certificate  was  only  the  amount 

which  by  its  terms  was  payable  to  the  widow,  by  receiving  it  as  ad- 
ministratrix also  she  was  bound  thereby  to  account  for  it  in  her  ca- 
pacity as  administratrix,  and  it  therefore  furnished  consideration  for 
the  release  in  that  capacity. 

6.  The  authority  given  to  administrators   by   Burns'   Rev.   Stat.   1901, 

§§  2454,  2456,  to  compromise  debts  due  to  the  estate  only  when  or- 
dered by  the  Probate  Court,  relates  only  to  debts  and  demands  in 
favor  of  the  estate,  and  does  not  relate  to  the  right  of  action  given 
for  wrongfully  causing  the  death  of  the  decedent. 

Appeal  from  Circuit  Court,  Hamilton  county ;  John  F.  Neal, 
Judge. 

Action  by  Flora  J.  Gipe,  as  administratrix  of  the  estate  of 
Sylvester  Gipe,  deceased,  against  the  Pittsburg,  Cincinnati,  Chi- 
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cago  &  St.  Louis  Railway  Company.    From  a  judgment  for  plain- 
tiff, defendant  appeals.    Transferred  from  Appellate  Court  under 
section  133711,  Revised  Statutes  1901. 
Reversed. 

Deceased,  a  locomotive  engineer,  while  operating  his  engine  in 
defendant's  yard,  in  leaning  out  of  his  cab  window  to  look,  was 
killed  by  coming  into  contact  with  the  tender  of  another  engine 
which  it  was  alleged  had  by  the  engineer  in  charge  been  negli- 
gently moved  to  and  stopped  at  a  point  dangerously  near  the  track 
on  which  deceased  was  passing. 

John  L.  Rupe,  for  appellant. 

Wymond  J.  Beckett  and  Christian,  Christian  &  Cloe,  for  ap- 
pellee. 

Gillett,  J. —  Flora  J.  Gipe,  as  administratrix  of  the  estate  of 
Sylvester  H.  Gipe,  deceased,  instituted  this  action  against  ap- 
pellant and  the  Pennsylvania  company  to  recover  damages  for 
the  alleged  negligent  killing  of  her  decedent.  Appellee  volun- 
tarily dismissed  the  action  as  against  the  Pennsylvania  company. 
Appellant  demurred  to  the  amended  complaint  for  want  of  facts, 
its  demurrer  was  overruled,  and  it  excepted  to  such  ruling,  and 
assigns  error  thereon.  On  issues  duly  joined,  there  was  a  trial 
that  resulted  in  a  verdict  and  judgment  for  appellee.  Appellant 
unsuccessfully  moved  for  a  new  trial,  and  the  further  questions 
in  this  case  are  presented  by  an  assignment  of  error  based  on 
the  latter  ruling. 

It  is  sought  by  the  amended  complaint  to  make  a  case  within  the 
first  portion  of  the  fourth  subdivision  of  the  Employers'  Liability 
Act  (§  7083,  Burns'  Rev.  Stat.  1901).  But  two  objections  are 
urged  to  such  pleading:  (1)  Because  deceased  and  the  alleged 
negligent  fellow  servant  were,  at  the  time  of  the  death  of  the 
former,  engaged  in  the  performance  of  duties  as  locomotive 
engineers,  it  is  claimed  that  they  were  vice-principals,  and  that 
the  statute  does  not  impose  a  liability  in  such  cases;  and  (2)  that 
the  condition  of  certain  tracks,  in  the  switchyard  where  decedent 
met  his  death,  in  respect  to  their  crossing  at  an  angle  so  acute 
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as  not  to  leave  sufficient  room  for  clearance  for  some  distance 
on  either  side  of  the  crossing,  is  shown  to  have  been  one  of  the 
assumed  risks  of  the  employment.  We  know  of  no  reason  why 
the  statute  should  not  be  construed  as  creating  a  liability  as  be- 
tween vice-principals.  But  we  deny  that  it  appears  that  these  em- 
ployees were  vice-principals.  Appellant's  counsel,  in  their  brief, 
speak  of  them  as  fellow  servants,  and  the  only  basis  for  the  claim 
that  they  were  vice-principals  appears  to  be  the  statement  in  some 
of  our  decisions  that  in  cases  falling  within  the  first  part  of  the 
fourth  subdivision  of  said  statute  the  negligent  employee  is  to  be 
regarded  as  a  vice-principal.  (See  Thacker  v.  Railroad  Co.  [at 
last  term],  64  N.  E.  605,  and  cases  there  cited.)  We  need  not 
pause  to  determine  whether  such  statement  would  justify  itself 
in  every  state  of  circumstances  that  might  arise  under  that  portion 
of  the  statute;  it  suffices  to  state  that,  while  the  statutory  pro- 
vision has  created  a  greater  responsibility  upon  the  part  of  the 
master,  it  has  not  operated  to  create  a  merely  artificial  relation 
that  can  be  made  the  basis  for  refinements  that  would  tend  to 
impair  the  force  of  the  enactment.  The  second  objection  to  the 
amended  complaint  is  answered  by  the  statement  that  the  charge 
of  negligence  is  not  based  on  the  situation  of  the  tracks,  but  that 
the  pleading  is  based  on  a  charge  of  negligence  upon  the  part  of 
an  engineer  in  the  common  service.  If  there  are  further  objec- 
tions to  the  statement  of  the  cause  of  action,  they  stand  as  waived 
in  this  court  by  a  failure  to  discuss  them. 

We  pass  now  to  a  question  that  was  presented  under  the  is- 
sues based  on  the  second  paragraph  of  answer.  The  pleading 
mentioned  stated,  in  substance,  the  following  facts:  That  ap- 
pellant was  a  party  to  an  agreement  among  certain  railroad  com- 
panies whereby  a  so-called  voluntary  relief  department  was  or- 
ganized for  the  payment  of  fixed  benefits  to  employees  of  said 
companies  and  their  beneficiaries ;  that  said  department  was  main- 
tained by  the  contributions  of  employees  becoming  members 
thereof,  supplemented  by  the  contributions  of  such  companies,  by 
virtue  of  a  provision  in  said  contract  to  meet  all  deficiencies  in 
the  fund ;  that  decedent  became,  and  was  at  the  time  of  his  death, 
a  member  of  said  department,  under  a  contract,  based  on  an  ap- 
plication containing  the  following  provisions:  "And  I  agree 
that  the  acceptance  of  benefits  from  said  relief  fund,  for  injury 
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or  death,  shall  operate  as  a  release  of  all  claims  for  damages 
against  said  company,  arising  from  such  injury  or  death,  which 
could  be  made  by  or  through  me,  and  that  I  or  my  legal  repre- 
sentatives will  execute  such  further  instrument  as  may  be  neces- 
sary to  formally  evidence  such  acquittance."  The  answer  further 
shows  that  the  regulations  of  said  department,  that  are  made  a 
part  of  the  contract  by  the  terms  of  the  application,  provide  that, 
if  suit  be  brought  for  such  injury  or  death,  payment  shall  not 
be  made  of  such  benefit  until  the  suit  is  discontinued,  and  that, 
if  such  suit  result  in  a  judgment  against  the  company,  or  be  com- 
promised by  it,  payment  of  such  judgment  or  of  the  amount  of 
the  compromise  shall  preclude  any  claim  upon  the  relief  fund  for 
such  injury  or  death.  It  is  also  alleged  in  said  answer  that  the 
beneficiary  named  by  decedent  in  his  application  Was  his  wife, 
Flora  J.  Gipe,  and  that,  with  knowledge  of  the  facts  aforesaid, 
she  was  appointed  and  qualified  as  administratrix  of  decedent's 
estate,  and  that,  with  such  knowledge,  she  afterward  elected  for 
herself,  as  beneficiary,  and  as  said  administratrix,  to  claim  and 
demand  from  said  relief  fund  the  death  benefit  so  provided,  and 
that  thereupon  there  was  paid  to  her,  as  such  administratrix,  the 
amount  of  said  death  benefit,  in  the  sum  of  $750,  and  that,  as 
such  administratrix,  she  signed  and  executed  a  full  release  and 
discharge  of  said  relief  fund  and  of  said  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  which  release  and  dis- 
charge was  in  the  following  words :  "  Whereas,  Sylvester  H. 
Gipe,  deceased,  lately  in  the  service  of  the  Pittsburg,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  was  a  member  of  the 
relief  fund  of  the  said  company,  under  application  No.  5,561, 
and  the  death  benefit  payable  from  the  said  relief  fund  on  ac- 
count of  such  membership,  amounting  to  seven  hundred  and  fifty 
dollars  ($750.00),  is,  upon  the  condition  of  the  execution  of  this 
release,  as  provided  in  said  application,  payable  to  the  under- 
signed, beneficiary  of  the  deceased,  under  the  terms  of  his  ap- 
plication. Beneficiary:  Flora  J.  Gipe  (widow).  Now,  there- 
fore, I,  the  undersigned,  do  hereby  acknowledge  that  the  pay- 
ment of  the  said  sum  of  seven  hundred  and  fifty  dollars  ($750.00) 
from  the  relief  department  and  fund  of  the  said  company,  which 
sum  I  acknowledge  to  have  this  day  received,  is  in  full  satisfaction 
and  discharge  of  all  claims  or  demands  on  account  of  or  arising 
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from  the  death  of  said  deceased  which  I  now  have,  or  can  here- 
after have,  whether  against  the  said  relief  fund,  the  said  the 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
or  any  other  corporation  associated  therewith  in  administration  of 
their  relief  department.  Witness  my  hand  and  seal  at  Indianapolis, 
Ind.,  this  twenty-eighth  day  of  January,  A.  D.  1898,  [Signed] 
Flora  J.  Gioe.  [L.  S.]  [Signed]  Flora  J.  Gipe,  Admrx. 
[L.  S.]  " 

A  third  paragraph  of  answer  was  filed,  by  which  appellant 
answered  the  facts  alleged  in  said  second  paragraph  of  answer 
in  bar  only  of  the  claim  of  the  widow.  The  appellee  replied  to 
the  special  paragraphs  of  answer  in  two  paragraphs  —  general 
denial,  and  no  consideration.  The  court  instructed  the  jury, 
upon  the  close  of  the  argument,  that  there  could  be  no  award  of 
damages  in  favor  of  the  widow,  so  we  need  not  consider  that 
feature  of  the  case  further.  The  court  refused,  however,  to  give 
a  peremptory  instruction  to  find  for  the  defendant,  and  modified 
an  instruction,  tendered  by  appellant,  by  adding  these  words: 
"  But  if,  as  to  the  children  of  said  deceased,  such  release,  exe- 
cuted by  said  Flora  Gipe,  was  without  any  consideration  moving 
to  or  received  for  them  in  her  trust  capacity,  the  same  would  only 
bar  the  right  of  recovery  for  said  Flora  for  her  individual  benefit,  • 
but  would  not  bar  a  recovery  for  the  benefit  of  said  children." 

The  appellant's  evidence  in  support  of  the  averments  of  the 
second  paragraph  of  its  answer  consisted  largely  of  the  various 
documents  heretofore  mentioned,  in  connection  with  our  state- 
ment of  the  contents  of  said  paragraph.  The  appellee  offered 
no  evidence  in  support  of  her  reply,  and  the  questions  presented 
with  reference  to  whether  the  defense  on  this  branch  of  the  case 
was  made  out  will  be  discussed  as  we  proceed. 

In  Railroad  Co.  v.  Moore  (152  Ind.  345,  53  N.  E.  290,  44 
L.  R.  A.  638),  this  court  held  that  an  answer  substantially  like 
the  third  paragraph  of  answer  in  this  case,  answering  only  as  to 
the  damages  of  the  widow,  was  sufficient.  It  was  in  that  case 
pointed  out  that  while  a  beneficiary  in  such  a  case  is  at  liberty 
to  seek  the  statutory  remedy,  yet  if  he  accepts  the  sure  and  im- 
mediate benefit  of  the  fund,  instead  of  taking  his  chances  in  the 
courts  against  the  company,  the  result,  at  least  while  the  contract 
stands,  is  a  release  of  his  claim  for  the  tort.    (To  the  same  effect, 
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Railroad  Co.  v.  Hosea,  152  Ind.  412,  53  N.  E.  419.  And  see  51 
Cent.  L.  J.  143.)  It  cannot  be  denied  that  a  release  by  a  widow, 
who  is  the  beneficiary,  is  not  a  release  as  to  the  next  of  kin,  who 
have  a  right  under  the  statute  to  share  in  the  damages  notwith- 
standing the  stipulation  of  the  decedent.  In  this  case,  however, 
the  question  is  presented  differently,  for  here  the  instrument  of 
release  was  signed  by  the  beneficiary  and  the  administratrix. 
This  leads  us  to  an  examination  of  the  power  of  the  latter  to 
compromise. 

At  common  law  an  executor  or  administrator  had  the  same 
power  over  the  personal  estate  of  his  decedent  that  the  latter  had  at 
the  time  of  his  death.  ( Whale  v.  Booth,  4  Term  Rep.  625,  note  a; 
Weyer  v.  Bank,  57  Ind.  198;  Latta  v.  Miller,  109  id.  311,  10  N.  E. 
100;  Parker  v.  Steamboat  Co.,  17  R.  I.  376,  22  Atl.  284,  23  id.  102, 
14  L.  R.  A.  414,  33  Am.  St.  Rep.  869,  and  cases  cited.)  His  power 
to  compromise  has  been  often  affirmed.  (Williams  Executors 
[7th  Am.  ed.],  p.  *8is;  Parker  v.  Steamboat  Co.,  supra; 
Chase  v.  Bradley,  26  Me.  531 ;  Chouteau  v.  Suydam,  21  N.  Y.  179; 
Rogers  v.  Hand,  39  N.  J.  Eq.  270,  note.)  In  Underwood  v. 
Sample  (70  Ind.  446),  it  was  held  that  an  executor  might,  upon 
a  new  and  valuable  consideration,  extend  the  time  of  payment  of 
a  note.  In  Latta  v.  Miller  (supra),  this  court  held  that  upon  a 
sufficient  consideration  an  administrator  might  release  one  of  the 
makers  of  a  note,  the  act  not  amounting  to  a  devastavit.  In  de- 
ciding the  case,  this  court  said :  "  The  only  restraint  upon  the 
common-law  rights  and  powers  of  an  executor,  in  or  over  promis- 
sory notes  and  other  evidences  of  debts  belonging  to  the  de- 
cedent's estate,  is  imposed,  not  by  statute  in  this  State,  but  by 
the  decisions  of  this  court.,,  Section  2454,  Burns'  Revised  Stat- 
utes, 1 901,  provides  that  "  Every  executor  and  administrator 
shall  proceed  with  diligence  to  collect  the  debts  and  demands  due 
the  estate  of  the  deceased,"  and  that,  "where  the  interests  of 
the  estate  may  be  promoted  thereby,  the  court,  or  judge  thereof 
in  vacation,  may  order  the  executor  or  administrator  to  compound 
debts."  Section  2456  of  our  statutes  is  as  follows :  "  Where  any 
debtor  of  a  deceased  person  shall  be  unable  to  pay  the  whole  or 
any  part  of  the  demand  or  claim  of  such  person,  or  is  insolvent 
or  in  doubtful  circumstances,  or  where  any  legal  or  equitable  de- 
fense is  alleged  against  such  debtor  or  claim,  the  executor  or  ad- 
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ministrator,  with  the  approbation  of  the  proper  Circuit  Court,  or 
judge  thereof  in  vacation,  may  compound  with  such  debtor,  and 
give  him  a  discharge,  upon  receiving  the  avails  agreed  upon  in 
such  compounding  or  upon  the  payment  of  the  same  being  suffi- 
ciently secured.'9  The  next  section  authorizes  executors  and 
administrators,  with  the  approbation  of  the  court,  to  "  file  "  such 
debts  or  demands  "  in  said  court,  for  the  benefit  of  the  creditors, 
heirs  and  legatees  of  such  deceased."  If  the  demand  here  in  ques- 
tion were  within  the  description  of  the  class  of  demands  men- 
tioned in  the  decedent's  act,  we  might  have  a  different  question 
to  deal  with.  But  the  provisions  of  said  act  do  not  apply  to*  the 
compromise  of  a  demand  of  this  nature.  The  supposed  restrictive 
provisions  of  said  act  clearly  relate  to  debts  and  demands  in  favor 
of  the  estate  of  the  deceased.  The  right  of  action  that  is  given 
for  wrongfully  causing  the  death  of  another  is  regarded,  not  as 
a  continuation  of  the  right  of  the  deceased,  but  as  a  new  cause  of 
action  existing  in  favor  of  the  beneficiaries  mentioned  in  tKe 
statute.  (Burns  v.  Railroad  Co.,  113  Ind.  169,  15  N.  E.  230; 
Hilliker  v.  Railroad  Co.,  152  Ind.  86,  52  N.  E.  607;  Railroad  Co. 
v.  Hosea,  152  Ind.  412,  53  N.  E.  419;  Malott  v.  Shimer,  153  Ind. 
35,  54  N.  E.  101,  74  Am.  St.  Rep.  278.)  As  said  in  Railway  Co. 
v.  Goodykoontz  (119  Ind.  in,  113,  21  N.  E.  472,  12  Am.  St.  Rep. 
371) :  "We  know  of  no  principle  or  precedent  which  sustains 
a  recovery  of  damages  for  the  death  of  a  human  -being,  no  matter 
how  caused,  simply  for  the  purpose  of  enhancing  the  value  of  the 
decedent's  estate.  The  action  is  given  to  afford  compensation 
for  those  who  have  sustained  pecuniary  loss  by  the  death,  and 
not  for  the  benefit  of  the  decedent's  estate."  These  considerations 
point  to  the  fact  that  the  power  of  an  executor  or  administrator 
to  compromise  a  demand  of  this  nature  is  not  restrained  by  the 
decedent's  act.  As  entirely  in  point  on  this  proposition,  we  cite 
Washington  v.  Railroad  Co.  (34  111.  App.  658),  where  it  was 
said:  "The  remaining  ground  upon  which  appellant  seeks  to 
reverse  the  judgment  of  the  Circuit  Court  is  that  plaintiff  had  not 
the  power  to  make  the  agreement.  In  support  of  this  proposi- 
tion, appellant  relies  upon  section  83,  chapter  3,  page  266,  Starr 
&  C.  Annot.  Stat.  This  section  requires  an  administrator  to 
secure  an  order  of  the  Probate  Court  authorizing  him  to  settle  or 
compound  claims  due  the  estate  before  he  can  legally  proceed  to 
Vol.  VIII  — 27 
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do  so.  Docs  this  section  apply  to  cases  like  the  one  at  bar?  As 
we  construe  the  statute  under  which  this  suit  is  brought,  the  claim 
sought  to  be  enforced  here  is  not  a  debt  due  to  the  estate.  When 
recovered,  the  amount  of  the  recovery  does  not  become  assets  in 
the  hands  of  the  administrator  to  be  distributed,  as  the  other  as- 
sets of  the  estate,  '  but  the  amount  recovered  shall  be  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person.'  The  creditors  of  the  estate  of  the  deceased  have  no  in- 
terest whatever  in  the  amount  of  such  recovery.  Section  83  of  the 
statutes,  in  relation  to  the  administration  of  estates,  is  applicable 
alone,  as  we  view  it,  to  claims  due  the  estate,  and  which,  when 
collected,  belong  to  the  estate,  as  assets,  applicable  to  the  pay- 
ment of  debts  of  the  estate."  (See  also  Stuber  v.  McEntee,  142 
N.N  Y.  200,  36  N.  E.  878.)  If  the  person  whom  the  statute  au- 
thorizes to  bring  the  action  be  regarded  as  acting  in  his  capacity 
as  executor  or  administrator,  then,  there  being  no  restriction  upon 
his  authority  to  compromise  in  a  case  of  this  kind,  by  virtue  of  the 
decedents'  act,  we  may  affirm  his  authority  on  common-law 
grounds,  since  the  common  law,  except  as  provided  otherwise,  is 
a  part  of  the  law  of  this  State.  (§  236,  Burns'  Rev.  Stat.  1901.) 
If,  on  the  other  hand,  he  be  regarded  as  a  statutory  trustee,  his 
right  to  compromise  may  be  affirmed  as  an  incident  to  his  power  to 
sue,  and  because  of  the  general  control  that  he  must  necessarily 
have  over  the  action. 

We  proceed  now  to  an  examination  of  the  decisions  as  to  the 
authority  of  the  person  who  brings  the  action  to  compromise. 
In  Henchey  v.  City  of  Chicago  (41  111.  136),  it  was  said: 
"  Neither  can  we  agree  with  appellants'  counsel  in  the  position 
that  the  plaintiff  had  no  power  to  make  the  stipulation  by  which 
the  suit  was  dismissed.  The.  statute  vested  in  her,  as  adminis- 
tratrix, the  right  of  action  and  the  legal  title  to  whatever  damages 
were  recoverable.  This,  of  necessity,  gave  her  the  legal  right  to 
control  the  prosecution  and  disposition  of  the  suit,  as  an  admin- 
istrator has  in  other  cases.  Whether  the  children,  who,  with  her- 
self, were  interested  in  the  distribution  of  whatever  damages 
might  have  been  recovered,  can  call  her  to  account  for  any  error 
of  judgment  she  may  have  committed  in  making  this  settlement, 
is  a  question  to  be  decided  when  they  make  the  attempt."  This 
ruling  was  followed  in  Washington  v.  Railway  Co.  (136  111.  49, 
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26  N.  E.  653)  ;  Mclntyre  v.  Sholty  (139  111.  171,  29  N.  E.  43) ; 
Express  Co.  v.  O'Donnell  (88  111.  App.  459).  In  the  carefully 
considered  case  of  Parker  v.  Steamboat  Co.  (17  R.  I.  376,  22  Atl. 
284,  23  id.  102,  14  L.  R.  A.  414,  33  Am.  St.  Rep.  869),  a  like 
conclusion  was  reached.  Under  the  Tennessee  statute  the  widow 
(has  the  right  to  sue,  but  the  recovery  is  for  the  benefit  of  the 
children  as  well,  as  held  in  one  of  the  earlier  cases  in  that  State. 
Under  such  circumstances  her  power  to  compromise,  even  over  the 
objection  of  the  children,  has  been  a  number  of  times  affirmed. 
(Greenlee  v.  Railroad  Co.,  5  Lea,  418;  Stephens  v.  Railway  Co., 
10  id.  448;  Holder  v.  Railroad  Co.,  92  Tenn.  141,  20  S.  W.  537, 
36  Am.  St.  Rep.  yy.)  In  the  case  last  cited,  where  the  children 
brought  a  somewhat  anomalous  action  to  recover  against  the 
original  defendant  their  share  of  the  money  due  under  a  com- 
promise, where  the  money  had  been  paid  to  the  widow,  the  court, 
after  referring  to  the  earlier  decisions  in  that  State  affirming  the 
right  of  the  widow  to  compromise,  said :  "  Her  power  to  com- 
promise the  statutory  right  of  action  carried  with  it,  as  a  neces- 
sary consequence,  a  right  on  her  part  to  receive  for  them  the 
whole  sum  stipulated  in  the  compromise.  If  the  fact  that  the 
statute  confers  upon  the  widow  the  first  right  to  sue  authorizes 
her  to  fix  by  agreement  the  aggregate  amount  to  be  paid  by  the 
wrongdoer  to  her  and  the  children,  it  also  authorizes  her  to  re- 
ceive that  amount  for  herself  and  them.  Her  bona  fide  com- 
promise binds  the  children,  and  her  bona  fide  receipt  of  the  money 
paid  under  the  compromise  likewise,  and  for  the  same  reason, 
binds  them."  In  Mississippi,  under  a  statute  substantially  like  the 
Tennessee  statute,  a  widow  made  an  agreement  to  compromise  a 
pending  suit  to  recover  for  the  wrongful  killing  of  her  deceased 
husband.  Her  right  so  to  do  was  challenged  in  Cotton  Mills  Co. 
v.  MulHns  (67  Miss.  672,  7  So.  542),  where  the  Supreme  Court 
of  that  State  said:  "  The  widow  alone  had  the  right  of  action, 
and  she  had  a  right  to  accept  and  discharge  the  defendant."  In 
Cogswell  v.  Railroad  Co.  (68  N.  H.  192,  195,  44  Atl.  293,  295), 
the  court,  after  pointing  out  the  common-law  authority  of  exec- 
utors and  administrators  to  compromise,  said:  "An  adminis- 
trator in  very  many  similar  cases  is  appointed  for  the  express 
purpose  of  bringing  suit.  The  plaintiff,  having  the  power  to  en- 
force this  claim,  may  properly  release  it.    Indeed,  where  there  is 
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no  want  of  good  faith  in  giving  a  release,  it  is  difficult  to  see  how 
any  question  of  authority  can  arise.  The  fact  that  this  is  not  a 
common-law  action  does  not  affect  the  right  of  the  administrator 
to  compromise  the  claim,  acting  in  good  faith.  In  this,  as  in  all 
other  actions  prosecuted  by  him  in  his  capacity  as  administrator, 
he  is  the  sole  trustee  for  all  persons  interested  in  the  suit." 

A  very  full  and  satisfactory  discussion  of  the  subject  under 
consideration  is  found  in  Foot  v.  Railway  Co.  (81  Minn.  493,  84 
N.  W.  342,  52  L.  R.  A.  354,  83  Am.  St.  Rep.  395),  where  the 
question  is  discussed  from  the  standpoint  of  the  executor  or  ad- 
ministrator being  a  statutory  trustee.  In  that  case  the  action 
was  brought  for  damages  under  the  statute ;  there  was  an  answer 
of  compromise,  and  a  reply  that  the  compromise  pleaded  was 
made  without  the  knowledge  or  consent  of  the  next  of  kin,  and 
without  the  knowledge  or  consent  of  the  Probate  Court;  that 
such  settlement  had  never  been  ratified  or  confirmed  by  the  next 
of  kin  or  the  court,  and  that  the  administratrix  had  never  ren- 
dered any  account  of  the  money  so  received,  but  had  converted 
the  same  to  her  own  use.  A  demurrer  was  sustained  to  this 
reply,  and  in  passing  on  the  ruling  the  court  said :  "  It  will  be 
noticed  that  the  reply  does  not  attack  the  settlement  pleaded  in 
the  answer  upon  the  ground  that  it  was  procured  through  fraud 
or  misrepresentation.  The  only  issue  raised  by  the  reply  is  that 
the  former  administratrix,  Ellen  Flanning,  had  no  authority  to 
make  the  settlement.  The  demurrer  therefore  raises  the  ques- 
tion whether,  under  Gen.  Stat.  1894,  §  5913,  the  personal  rep- 
resentative of  the  deceased  person  has  power,  without  the 
assent  of  the  next  of  kin  and  the  Probate  Court,  to  compromise 
a  claim  for  damages.  The  right  of  action  given  under  this  stat- 
ute is  exclusively  for  the  benefit  of  the  widow  and  next  of  kin, 
upon  the  theory  that  they  have  a  pecuniary  interest  in  the  life  of 
the  deceased,  and  the  object  of  the  statute  is  to  compensate  them 
for  such  loss.  *  *  *  Neither  does  it  follow  that  no  com- 
promise or  settlement  could  be  made  by  the  trustee  either  before 
or  after  commencing  the  action.  If  the  personal  representative 
is  the  trustee  of  the  parties  to  be  benefited,  for  the  purpose  of  com- 
mencing the  suit,  it  must  follow  that  he  is  their  trustee  for  all 
purposes  in  connection  with  the  action.  Upon  him  devolves  the 
responsibility  of  selecting  counsel,  collecting  evidence,  and  in- 
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curring  the  expenses  of  a  trial.  Some  one  must  determine  the  ad* 
visability  of  accepting  a  verdict  as  final,  either  because  adverse 
or  inadequate.  Again,  for  the  same  reason,  if  the  nature  of  the 
evidence  attainable  and  the  circumstances  of  the  case  should  lead 
the  personal  representative  to  the  conclusion  that  the  chances  of 
recovery  would  be  slight,  and  that  a  compromise  would  be  de- 
sirable without  commencing  the  action,  he  has  the  same  authority 
to  effect*  a  settlement  before  as  after  actually  serving  the  sum- 
mons. The  statute  contemplates 'that  the  entire  matter  of  en- 
forcing the  claim  and  of  collecting  the  money  shall  be  in  the  per- 
sonal representative,  not  only  for  the  protection  of  the  defendant, 
but  also  in  order  that  there  may  be  a  responsible  party  to  take 
charge  of  the  interests  of  those  to  be  benefited.  The  law  assumes 
that  the  court  will  appoint  a  trustee  who  is  suitable  for  the  pur- 
pose. If  experience  shows  that  incompetent  persons  are  often 
selected,  and  that  they  are  liable  to  be  imposed  upon  in  the  way 
of  being  drawn  into  unwarranted  compromises,  it  is  a  subject 
which  properly  commands  the  attention  of  the  legislature.  As 
the  statute  stands,  its  meaning  is  clear,  and  there  is  no  call  for  a 
consideration  of  the  common  law  upon  the  question."  In  addi- 
tion to  the  above  authorities,  we  cite  Tiffany  Death  by  Wrongful 
Act,  §  125;  11  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  926-930. 

A  painstaking  search  justifies  us  in  stating  that  there  is  no 
authority  that  denies  to  executors  or  administrators,  acting  as 
plaintiffs  in  suits  to  recover  for  wrongful  death,  the  power  to 
make  compromises.  Where  the  contract  is  not  infected  with 
fraud  or  other  vice  or  infirmity,  such  remedy  as  the  beneficiaries 
may  have  to  objectionable  settlements  must  be  sought  on  the 
probate  side  of  the  court.  In  Yelton  v.  Railroad  Co.  (134  Ind. 
414,  33  N.  E.  629,  21  L.  R.  A.  158),  where  the  question  involved 
was  as  to  the  power  of  the  beneficiary  to  compromise  a  claim  for 
the  death  of  her  husband,  there  was  a  dictum  to  the  effect  that  an 
executor  or  administrator  could  not  settle.  The  language  men- 
tioned is  now  disapproved. 

In  proceeding  to  a  consideration  of  the  evidence,  it  is  im- 
portant to  note,  as  before  stated,  that  the  issues  based  on  the 
second  paragraph  of  answer  were  limited  to  replies  of  general 
denial  and  no  consideration.  On  this  branch  of  the  case  counsel 
for  appellee  contend  that  there  was  no  proof  that  "  Flora  J.  Gipc, 
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Admrx.,"  whose  name  was  attached  to  the  instrument  of  re- 
lease, was  Flora  J.  Gipe,  administratrix  of  the  estate  of  Sylvester 
H.  Gipe,  deceased.  The  argument  is  made  that  Flora  J.  Gipe 
may  have  been  the  administratrix  of  a  number  of  other  estates. 
While  the  administratrix  was  in  no  wise  bound  by  the  agreement 
made  by  her  decedent  in  his  application  before  referred  to,  yet 
when  we  find  that  the  instrument  of  release  refers  back  to  the 
application  of  the  deceased,  and  that  it  was  provided  in  said  ap- 
plication that  the  legal  representatives  of  the  applicant  would 
execute  any  such  further  instrument  as  might  be  necessary  to 
evidence  the  release  of  the  claim  for  damages  on  account  of  the 
death  of  the  applicant,  it  can  only  be  inferred  that  the  signature. 
"  Flora  J.  Gipe,  Admrx.,"  standing  as  it  does  in  contradistinction 
to  the  signature,  "  Flora  J.  Gipe,"  was  intended  to  evidence  the 
assent  of  appellant  to  the  provisions  of  said  agreement. 

With  reference  to  the  claim  that  there  was  no  consideration 
moving  to  the  administratrix,  appellee's  counsel  contend: 
(i)  That  the  contract  of  decedent  entitled  his  wife  upon  his 
death  to  receive  $750  as  benefits,  and  that  therefore  the  relief  de- 
partment only  paid  what  it  was  legally  bound  to  pay  to  Flora  J. 
Gipe  in  her  personal  capacity;  (2)  that  the  evidence  does  not 
show  that  the  administratrix  used  or  accounted  for  any  part  of 
the  money  paid.  With  reference  to  said  first  contention  of  ap- 
pellee's counsel,  the  argument  is  faulty  in  that  it  is  built  upon  the 
assumption  that  the  widow  had  an  absolute  right  to  the  relief 
fund.  The  widow  did  not  have  the  right  to  the  provision  of  the 
relief  fund  while  the  administratrix  of  the  estate  prosecuted  or 
was  entitled  to  assert  a  cause  of  action  for  the  death  of  decedent. 
As  pointed  out  in  Railroad  Co.  v.  Moore  (supra),  and  Railroad 
Co.  v.  Hosea  (supra) ,  it  was  a  case  where  both  claims  could  not 
be  enforced.  If  therefore  the  benefit  of  the  contract  was  to  be 
obtained,  it  was  necessary  that  the  right  to  assert  a  cause  of  ac- 
tion under  the  statute  should  be  released.  It  will  be  observed 
that  there  has  been  no  attempt  to  rescind  the  contract.  The  re- 
lease is  joint  in  form,  but,  in  view  of  the  fact  that  the  execution 
of  the  release  of  damages  for  the  death  was  a  condition  precedent 
to  any  benefit  from  the  relief  fund,  we  think,  unless  as  beneficiary 
Mrs.  Gipe  had  some  valid  collateral  agreement,  as  between  her 
and  her  children,  as  to  the  extent  of  her  right  to  participate  in  the 
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proceeds,  that  the  signing  of  the  release  as  administratrix  would 
operate  to  charge  her  in  that  capacity  with  the  whole  of  the  pro- 
ceeds. As  beneficiary,  she  would  not  be  allowed  to  arbitrarily 
determine  what  portion,  if  any,  of  the  proceeds  of  the  trust  she 
would  pay  over  to  that  account,  and,  since  it  could  be  definitely 
determined  under  a  given  state  of  facts  what  was  the  extent  of 
her  liability  as  administratrix,  the  mere  receipt  of  the  money  in 
both  capacities  did  not  per  se  involve  a  waste  of  the  trust.  We 
do  not  think  therefore  that  as  the  case  is  presented  the  appellant 
can  be  said  to  have  been  a  party  to  a  devastavit.  Recurring  to 
the  second  ground  of  objection  that  appellee's  counsel  urge,  it 
may  be  said  that  it  is  not  necessary  that  the  administratrix  should 
have  actually  used  or  accounted  for  any  part  of  the  money  paid, 
because  she  must  account  for  her  doings  on  the  probate  side  of 
the  court  that  appointed  her  as  administratrix.  It  is  not  neces- 
sary to  decide  whether  the  release  was  contractual  in  its  char- 
acter, within  the  case  of  Stewart  v.  Railroad  Co.  (141  Ind.  55,  40 
N.  E.  67).  If  the  release  was  a  mere  receipt,  it  would  be  at  least 
evidence,  and,  in  the  absence  of  conflicting  evidence,  should  have 
been  given  its  just  effect. 

This  is  a  case  where  the  representative  in  the  action  has,  upon 
a  consideration,  released  the  claims  of  all  beneficiaries,  and,  in 
the  absence  of  a  further  assault  than  was  made  under  the  issues 
and  evidence  in  this  case,  we  hold  that  her  action  concluded  all 
rights  that  were  subsidiary  to  that  of  the  plaintiff.  It  follows 
.  that  the  court  below  erred  in  refusing  to  instruct  the  jury  to  find 
for  appellant,  and  in  submitting  to  the  jury  the  question  as  to 
whether  the  second  paragraph  of  reply  to  the  second  paragraph 
of  answer  was  made  out  upon  the  evidence.  Other  questions 
are  discussed  by  counsel,  but  it  appears  unnecessary  to  decide 
them. 

Judgment  reversed,  with  a  direction  to  the  trial  court  to  sustain 
appellant's  motion  for  a  new  trial. 
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CONKLING  VS.  WEATHERWAX  €t  ol. 
[Court  of  Appeals  of  New  York,  Jan.  6,  1903;  173  N.  Y.  43,  65  N.  E.  855.] 

Legacies  —  Charge  on  Realty  —  Priority  Over  Mortgage. 

t 

Testator  made  several  legacies,  payable  out  of  his  farm  by  his  execu- 
tors, which  farm,  with  the  personal  property,  was  devised  to  the 
testator's  son,  as  residuary  devisee,  after  the  payment  of  such  legacies, 
and  other  charges.  The  farm  was  not  to  be  disposed  of  during  the 
life  of  the  widow  without  her  consent.  Held,  that  such  legacies  were 
liens  on  the  farm  superior  to  a  mortgage  given  by  the  son,  during 
the  life  of  the  widow,  on  his  interest  in  the  property,  where  the 
mortgagee  had  given  no  notice  to  the  legatees  of  the  mortgage,  nor 
requested  them  to  proceed  against  the  devisee  to  discharge  the  lien, 
and  there  was  no  evidence  of  actual  damage  to  the  mortgagee, 
which  could  have  been  avoided  by  proceedings  by  the  legatees 
against  the  devisee. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  Clarissa  Weatherwax  Conkling  against  John  T. 
1  Weatherwax  and  others.  From  a  judgment  of  the  Appellate 
Division  affirming  a  judgment  in  favor  of  defendant  Hannah  M. 
Hidley  and  Emily  A.  Tompkins,  defendants  appeal. 

Reversed. 

On  May  8,  1868,  Henry  Weatherwax  died,  leaving  a  last  will 
and  testament,  wherein,  amongst  other  things,  he  provided  for 
certain  care  and  income  and  privileges  to  be  furnished  to  his 
widow  by  his  son,  Charles  Weatherwax,  or  the  occupant  of  his 
farm  after  his  decease,  tut  of  the  profits  of  said  farm,  and  also 
setting  apart  to  his  widow  a  part  of  his  dwelling-house.  He 
gave  to  his  daughter  Clarissa  "  the  sum  of  one  thousand  dollars, 
to  be  paid  to  the  said  Clarissa  $.  Weatherwax  two  years  after 
my  decease ;  the  same  to  be  paid  out  of  my  farm,  by  my  executor." 
After  the  devise  of  certain  specific  articles  to  his  daughter  Emily, 
the  will  further  provides  as  follows :  "  And  finally  the  said  Emily 
Ann  Eliza  shall  be  paid  out  of  my  said  farm,  by  my  executor 
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hereinafter  named,  the  sum  of  one  thousand  dollars.  *  *  * 
The  one  thousand  dollars  to  be  paid  ten  years  after  Clarissa  S. 
is  paid  her  ene  thousand  dollars  herein  provided,  or  twelve  years 
after  my  decease."  The  will  further  provides  as  follows :  "I 
also  give  and  bequeath  to  my  son,  Charles,  all  my  real  estate  and 
persenal  property  after  the  payment  of  my  just  debts  and  funeral 
expenses,  together  with  the  expense  of  settling  my  estate,  and  the 
payment  of  the  above-named  legacies,  to  have  and  to  hold  the  said 
fanA  and  all  remaining  and  unappropriated  personal  property, 
to  him  and  his  heirs  and  assigns  forever;  but  my  son,  Charles, 
shall  not  have  the  right  to  sell  or  dispose  of  the  said  real  estate 
during  the  widowhood  of  his  mother  without  obtaining  his 
mother's  consent."  The  testator,  in  and  by  his  will,  appointed  his 
son,  Charles,  executor  of  his  estate. 

Henry  D.  Merchant  and  Abel  Merchant,  Jr.,  for  appellants. 

Robert  E.  Whalen,  for  respondents. 

Parker,  C.  J.  (after  stating  the  facts). —  This  controversy  is 
over  the  priority  of  liens  on  certain  real  estate,  and  is  waged  be- 
tween the  legatees  ef  a  testator,  en  the  one  side,  and  the  mort- 
gagee of  his  residuary  devisee,  on  the  other.  The  courts  below 
have  held  that  the  legacies  are  still  liens,  and  must  be  paid  out  of 
the  proceeds  of  the  sale  of  the  real  estate  upon  which  they  were 
charged  by  the  testator,  but  not  until  after  the  payment  of  the 
amount  secured  by  a  mortgage  given  thereon  by  testator's  devisee, 
his  son,  to  whom  the  testator  gave  an  interest  in  the  farm 
after  giving  the  legacies  to  his  two  daughters,  directing  the 
legacies  to  be  paid  out  of  the  farm ;  the  devise  to  the  son  being 
in  the  following  words :  "  I  also  give  and  bequeath  to  my  son, 
Charles,  all  my  real  estate  and  personal  property  after  the  pay- 
ment of  my  just  debts  and  funeral  expenses,  together  with  the 
expense  of  settling  my  estate,  and  the  payment  of  above  named 
legacies."  In  other  words,  the  .judgment  gives  to  the  mortgagee 
of  a  devisee  of  the  remainder  after  payment  of  legacies  and  other 
charges  priority  of  payment  over  such  legacies.  Our  examination 
of  the  situation  leads  us  to  a  different  conclusion.  Testator,  by 
his  last  will  and  testament,  gave      plaintiff  and  her  sister  legacies 
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payable  "out  of  my  said  farm  by  my  executor."  The  will,  in 
terms,  therefore,  declares  a  lien  upon  the  farm,  which  by  a  later 
provision  of  the  will  passes  to  his  son,  Charles,  after  payment  of 
such  legacies  and  other  charges.  This  lien  was  created  and  re- 
corded long  before  the  mortgage  came  into  existence,  and  the 
first  inquiry  is,  were  the  legacies  still  liens,  when,  on  May  I,  1884, 
Charles  gave  a  mortgage  on  his  interest  in  the  farm  to  defendant 
Hixlley?  They  necessarily  were  unless  (1)  they  had  been  paid, 
or  (2)  had  become  barred  by  some  statute  of  limitations,  or 
(3)  the  liens  had  been  released  by  the  legatees.  It  is  found  as  a 
fact  by  the  trial  court  that  they  had  not  been  paid.  There  is 
neither  finding  nor  evidence  that  the  liens  had  been  released. 
The  statute  of  limitations  had  not  as  yet  even  started  to  run,  be- 
cause the  will  provided  that  the  farm  should  not  be  sold  during 
the  life  of  the  testator's  widow  without  her  consent,  and  also 
because  there  had  not  been  a  judicial  settlement  of  the  executor's 
accounts.  (Code  Civ.  Proc.,  §  1819.)  It  is  clear  therefore  that 
the  legacies  were  liens  at  the  time  when  Charles  gave  to  defendant 
Hidley  a  mortgage  upon  his  interest  in  the  property.  And  it  was 
inferentially  so  found  by  the  courts  below,  which  held  that  the 
legacies  are  still  a  lien  upon  the  farm,  and  entitled  to  payment 
next  after  the  payment  of  the  Hidley  mortgage.  The  plaintiff's 
legacy  and  that  of  her  sister  therefore  had  been  liens  upon  the 
farm  by  the  express  terms  of  the  will  for  something  like  sixteen 
years  before  the  giving  of  the  Hidley  mortgage,  and  it  necessarily 
follows  that  such  mortgage  was  at  the  time  of  its  making  a  sub- 
sequent lien  to  those  of  the  legatees  which  were  created  by  the 
testator,  for  the  mortgage  lien  was  created  by  his  devisee,  whose 
rights  in  the  property  were  by  the  testator  subordinated  to  the 
liens  of  the  legatees.  How,  then,  has  it  happened  that  these  liens 
of  the  legatees  have  lost  their  priority?  The  legacies  are  still 
liens,  for  the  statute  of  limitations  has  not  run  against  them,  and 
their  priority  cannot  be  taken  away  by  a  court  of  equity  unless 
the  legatees'  conduct  has  been  such  that  good  conscience  now  re- 
quires that  their  priorities  shall  be  surrendered  to  this  mortgagee. 
There  must  at  least  be  on  the  part  of  the  legatees  a  failure  to 
perform  some  duty  which  they  owed  defendant  mortgagee,  by 
which  the  mortgagee  lost  some  advantage  which,  but  for  the 
wrongful  or  neglectful  act  of  the  legatees,  she  would  have  had. 
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It  is  suggested  that  when  Charles  accepted  the  devise  to  him, 
as  he  did  when  he  executed  the  mortgage  to  the  defendant  Hid- 
ley,  he  became  personally  liable  to  pay  the  legacies,  and  the 
legatees  could  have  proceeded  against  him,  and  should  have  done 
so  for  the  benefit  of  the  mortgagee,  inasmuch  as  failure  to  do  so 
would  operate  to  release  some  part  of  the  security  for  the  pay- 
ment of  their  legacies.  It  is  not  the  rule,  however,  that  a  prior 
incumbrancer  is  bound,  at  his  peril,  to  search  for  subsequent 
liens  when  about  to  release  a  part  of  his  security,  for,  in  order  to 
impose  upon  him  the  obligation  to  regard  this  equity,  his  con- 
science must  be  affected  by  knowledge  of  the  facts  upon  which  the 
equity  depends,  or  by  notice  sufficient  to  put  him  upon  inquiry. 
(Sherman  v.  Foster,  158  N.  Y.  587,  596,  53  N.  E.  504;  Insurance 
Co.  v.  Halsey,  8  N.  Y.  271,  273,  59  Am.  Dec.  478.)  It  was  not 
sufficient  for  the  defendant  Hidley,  therefore,  to  show  that  the 
legatees  had  lost  remedies  against  Charles  or  against  the  estate, 
in  order  to  discharge  the  legatees'  liens  upon  the  farm  to  the 
extent  of  her  mortgage;  the  liens  being  created  by  the  will  of 
the  testator,  which  was  the  same  instrument  under  which  Charles 
acquired  his  interest  in  the  property.  She  had  to  go  further,  and 
prove  that  the  legatees  had  actual  notice  of  her  mortgage,  that 
she  requested  them  to  proceed  against  Charles,  and  that  she  had 
suffered  actual  damage  which  could  have  been  avoided  by  timely 
proceedings  against  him.  Nothing  of  the  kind  is  to  be  found  in 
the  findings,  nor  was  any  evidence  offered  tending  to  establish 
any  one  of  the  three  facts  necessary  to  entitle  the  mortgagee  to 
secure  the  aid  of  equity  in  giving  her  lien  priority  to  that  of  the 
legatees,  for  actual  and  definite  damage  to  her  as  the  result  of 
deliberate  neglect  by  the  legatees  can  alone  justify  equity  in 
transposing  the  order  of  the  liens  against  the  legatees'  protest. 
The  rule  is  otherwise  where  a  legatee  appeals  to  a  court  of  equity 
to  impress  a  lien  upon  the  real  estate  of  a  testator  in  his  favor, 
for  then,  before  equity  will  interfere,  it  must  appear  that  others 
will  not  suffer  because  of  his  delay  in  pursuing  the  personalty  of 
a  testator  in  those  cases  in  which  the  personal  estate  is  primarily 
liable,  but  in  this  case  the  aid  of  equity  is  not  invoked  by  the 
legatees  to  impress  a  lien.  That  matter  was  attended  to  by  the 
testator,  who  created  a  lien  in  advance  of  vesting  the  title  in  the 
devisee,  whose  rights  therein  only  were  mortgaged  to  defendant 
Hidley.    The  mortgagee  had  notice  of  the  fact  of  the  liens,  for  the 
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will  was  recorded  long  before  she  acquired  her  mortgage.  If 
she  wished  the  legatees  to  press  for  collection  such  other  securi- 
ties as  they  had,  in  order  to  relieve  to  some  extent  the  burden  of 
their  liens  upon  the  mortgaged  property,  she  should  have  in- 
formed them  of  her  lien,  and  made  request  for  action  on  their 
part  looking  in  that  direction.  She  not  only  did  nothing  of  the 
kind,  but  has  failed  to  prove  that  the  legatees  would  have  secured 
a  dollar  had  they  resorted  to  all  the  remedies  that  the  law  gave 
them,  and  hence  it  does  not  appear  that  defendant  mortgagee 
was  ever  damaged  by  the  nonaction  of  the  legatees.  There  is  no 
precedent  in  this  State  for  the  destruction  of  a  lien  created  by 
operation  of  law  or  by  a  testator  for  the  benefit  of  a  subsequent 
lien  under  such  circumstances,  nor  will  established  equitable  prin- 
ciples admit  of  one. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  and  Haight,  JJ.,  concur ;  Cullen 
and  Werner,  JJ.,  absent. 
Judgment  reversed,  etc. 


Gooch  vs.  French. 

[Supreme  Court  of  Appeals  of  West  Virginia,  Jan.  14,  1903;  52  W.  Va. 

jo,  43  S.  E.  84.] 

Will  —  Construction  —  Death  of  Legatee. 

I.  G.  G.  died  intestate,  leaving  surviving  him  a  widow,  his  mother,  a 
brother,  and  two  sisters.  L.  G.  R,  one  of  the  sisters,  died,  leaving 
a  will  with  a  codicil,  which  codicil  contained  this  provision :  "  I  be- 
queath the  interest  in  my  brother  I.  G.  G.'s  estate  to  my  mother,  if 
she  does  not  get  enough  from  said  estate  to  make  her  comfortable 
in  every  way.  I  leave  all  in  her  hands  as  long  as  she  lives,  to  use 
whatever  amount  she  wants  to  add  to  her  comfort  in  every  way.  If 
there  is  anything  left,  and  my  husband  is  not  in  a  prosperous  con- 
dition financially,  I  want  him  to  have  it,  to  add  to  his  comfort."  The 
said  provision  of  the  codicil,  in  so  far  as  it  provided  for  the  mother 
of  the  testator,  being  conditional  on  the  needs  of  the  mother,  who 
died  before  using  or  needing  any  of  the  estate  under  the  codicil, 
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held,  the  contingency  mentioned  never  having  arisen,  the  said  pro- 
vision in  the  codicil,  so  far  as  it  concerned  the  mother,  never  went 
into  effect 
(Syllabus,  by  the  court.) 

Appeal  from  Circuit  Court,  Mercer  county;  J.  M.  Sanders, 
Judge. 

Bill  by  Thomas  C.  Gooch  against  J.  M.  French.    Decree  for 
plaintiff,  and  defendant  appeals. 
Reversed. 

/.  W.  Hale,  for  appellant. 

Douglas  &  McGrath,  for  appellee. 

McWhorter,  J. —  Lucy  Gooch  French  made  her  will,  as  fol- 
lows : 

"  I,  Lucy  Gooch  French,  being  of  sound  mind  and  disposing 
memory,  and  view  of  the  fact  that  I  am  about  to  have  a  severe 
operation  performed  upon  me,  which  will  be  attended  with  more 
or  less  danger,  do  make  and  constitute  this  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  heretofore  made  by  me. 
First.  I  will  all  my  interest  in  coal,  mineral  and  timber  lands 
situate  in  the  Co.  of  Wyoming,  West  Va.,  to  my  husband,  James 
M.  French,  charging  the  said  coal,  mineral  and  timber  lands  with 
the  education  and  maintenance  of  my  beloved  niece,  Lucy  Thur- 
man  McCue,  and  my  said  husband  has  full  power  to  sell  and 
convey  said  coal  and  timber  lands,  or  any  part  thereof,  for  the 
purpose  of  carrying  out  the  above  charge,  and  in  case  he  chooses 
to  educate  and  maintain  my  said  niece  without  selling  said  coal 
and  timber  lands,  then  he  has  the  fee  simple  estate  in  same  vested 
in  him  for  his  sole  use  and  benefit.  Second.  I  want  Mary  Taylor 
to  have  $100.00  for  faithful  services  rendered  to  me.  3d.  I 
will  whatever  else  I  have  to  my  said  husband  to  be  disposed  of  as 
he  may  deem  right  and  proper.  4th.  I  hereby  commend  my 
spirit  to  that  God  who  gave  it,  trusting  however  that  said  opera- 
tion may  be  successful,  that  I  may  be  restored  to  my  loved  ones. 

"  Lucy  Gooch  French.  [seal.] 

"  B.  C.  Miller. 

"  May,  Wednesday,  19th,  '93." 
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Codicil.  "  I  wrote  a  will  some  time  ago ;  I  now  write  this,  a 
codicil  to  that  will;  I  bequeath  the  interest  in  my  brother  I.  G. 
Gooch's  estate  to  my  mother  if  she  does  not  get  enough  from 
said  estate  to  make  her  comfortable  in  every  way,  I  leave  all  in 
her  hands  as  long  as  she  lives  to  use  whatever  amt.  she  wants 
to  add  to  her  comfort  in  every  way  if  there  is  anything  left  and 
my  husband  is  not  in  a  prosperous  condition  financially  I  want  her 
to  have  it  to  add  to  his  comfort.  I  want  my  mother  to  live  with 
Mattie  whenever  she  may  deem  it  best.  I  know  Mattie  look 
after  and  make  her  comfortable.  I  want  her  to  take  Mary  Tay- 
lor to  wait  on  my  mother  as  long  as  she  lives  and  be  tender  and 
careful,  give  her  all  my  clothes  that  she  will  need  to  add  to  her 
comfort.  My  watch  and  ring  Mary  cason,  has,  I  leave  to  my 
husband  and  anything  else  that  he  may  want.  I  write  this  as  my 
last  will  and  testament.  My  niece  Lucy  McCue  I  want  to  stay 
with  my  mother  when  she  is  not  at  school,  if  my  husband  does  not 
take  my  coal  land  in  hand  at  the  right  time  1  want  Chas.  McCutt 
or  Wilt  Straley  to  take  it  in  hand,  that  she,  Lucy,  may  realize  in 
time  to  appropriate  to  her  education.  I  am  suffering.  Lucy 
Gooch  French.    Oct.  19,  1893." 

Thomas  C.  Gooch,  the  brother  of  testatrix,  in  his  own  right  and 
as  administrator  of  I.  G.  Gooch,  deceased,  filed  his  bill  in  the  Cir- 
cuit Court  of  Mercer  county  for  the  purpose  of  having  the  codicil 
to  said  will  construed  as  to  the  disposition  of  the  interest  of 
the  testatrix  in  her  brother  I.  G.  Gooch's  estate.  The 
husband  of  the  testatrix,  James  M.  French,  being  a  non- 
resident, was  proceeded  against  by  order  of  publication. 
On  the  27th  of  February,  1900,  the  cause  was  heard  upon 
the  bill  and  exhibits,  when  the  court  held  that,  under  the 
will,  and  codicil  thereto,  of  Lucy  Gooch  French,  filed  with  the 
bill,  "  The  property  or  money  now  in  the  hands  of  the  plaintiff  as 
administrator  of  I.  G.  Gooch,  and  which  originally  belonged  to  the 
said  Lucy  Gooch  French,  and  which  was  inherited  by  her  from  the 
said  I.  G.  Gooch,  and  which  is  referred  to  in  said  codicil,  passed  to 
the  mother  of  the  said  Lucy  Gooch  French,  and  that  it  now  be- 
longs to  her  estate ;  doth  so  adjudge,  order,  and  decree  "  —  and 
then  provided  in  said  decree  that  plaintiff  retain  in  his  hands  the 
costs  of  the  suit  out  of  the  funds  so  decreed  to  the  estate  of  Lucy 
Gooch  French's  mother,  and  pay  the  residue  to  the  parties  entitled 
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thereto.  On  the  1st  day  of  June,  1901,  the  defendant  James  M. 
French  appeared  and  filed  his  petition,  praying  that  the  said  de- 
cree be  reheard  and  reversed,  and  set  up  his  claim  to  the  property 
so  decreed  to  be  distributed,  as  being  entitled  to  the  same  as  the 
husband  of  the  testatrix,  alleging  that  the  said  mother  of  Lucy 
Gooch  French  did  not  need  the  interest  of  said  testatrix  in  the 
estate  of  I.  G.  Gooch  to  make  her  comfortable  in  every  way,  and 
that  when  the  mother  died  she  left  an  estate  of  a  very  consider- 
able amount,  and  that  she  died  long  before  the  said  estate  of  I.  G. 
Gooch  paid  anything,  and  alleging  that  petitioner  was  not  "  in  a 
prosperous  condition  financially  at  the  time  of  the  death  of  testa- 
trix's mother,  as  his  real  estate  had  at  that  time  been  sold  to  pay 
judgments  against  him,  his  realty  and  personalty  were  both  ex- 
hausted, and  he  left  in  debt,  and  was  still  in  debt."  He  also  filed 
his  demurrer  and  answer.  An  exception  was  filed  to  said  answer 
by  the  plaintiff,  Thomas  C.  Gooch,  administrator,  on  the  ground 
that  it  presented  no  defense  to  plaintiff's  bill,  and  no  reason  why 
the  final  decree  mentioned  in  the  answer  should  be  set  aside ;  that 
the  codicil  appended  to  the  will  of  Lucy  Gooch  French,  which  the 
suit  was  brought  to  construe,  gave  to  her  mother,  Mary  J.  F. 
Gooch,  "  the  full  estate  and  interest  in  the  funds  and  property  in- 
herited by  her  from  her  brother  I.  G.  Gooch,  and  the  defendant, 
James  M.  French,  did  not  at  any  time  or  to  any  extent  get  one 
cent  of  it."  On  the  14th  of  August,  1901,  the  cause  was  finally 
heard  upon  the  papers  formerly  read,  and  upon  plaintiff's  excep- 
tion to  defendant's  answer,  which  had  been  set  down  for  argu- 
ment. Upon  consideration  the  court  was  of  opinion  that  said 
answer  set  up  no  defense  to  plaintiff's  bill,  and  sustained  the  ex- 
ception, and  dismissed  defendant's  petition,  and  gave  judgment 
against  him  for  costs,  from  which  decree  defendant  appealed. 

The  only  question  presented  in  the  case  is  as  to  what  the  testa- 
trix intended  by  the  first  part  of  the  codicil  to  the  will.  It  is 
contended  by  appellee  that  by  the  said  codicil  the  testatrix  intended 
to  make  a  radical  change  in  her  will;  that  by  the  will  she  had 
given  all  her  property  that  she  then  had  to  her  husband,  charging 
it  with  the  education  of  her  niece,  Lucy  Thurman  McCue,  and  a 
bequest  of  $100  to  Mary  Taylor,  not  mentioning  her  mother  in  her 
will;  claiming  that  the  words,  "I  bequeath  the  interest  in  my 
brother  I.  G.  Gooch's  estate  to  my  mother,"  make  a  full  and  com- 
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plete  sentence,  vesting  in  her  mother  full  and  complete  title  of  her 
interest  in  her  brother's  estate,  and  that  the  language  which  fol- 
lows gives  to  the  mother  all  the  balance  of  her  property  in  the 
event  she  failed  to  get  enough  out  of  the  I.  G.  Gooch  estate  to 
make  her  comfortable  in  every  way.  Appellee  contends  that  the 
codicil  means  the  same  as  though  it  had  been  expressed  as  fol- 
lows :  "  I  bequeath  the  interest  in  my  brother  I.  G.  Gooch's  estate 
to  my  mother,  and,  if  she  does  not  get  enough  from  said  estate 
to  make  her  comfortable  in  every  way,  then  I  leave  all  my  prop- 
erty in  her  hands  as  long  as  she  lives,  to  use  whatever  amount  she 
wants  to  add  to  her  comfort  in  every  way ;  and  if  there  is  anything 
left  at  her  death,  and  my  husband  is  not  in  a  prosperous  condition 
financially,  I  want  him  to  have  it  to  add  to  his  comfort/'  This 
cannot  be  the  case,  as  she  is  clearly,  in  that  part  of  the  codicil, 
dealing  only  with  her  interest  in  the  estate  left  by  her  brother, 
I.  G.  Gooch.  Her  mother  was  also  in  her  own  right  a  beneficiary 
in  the  estate  of  her  son,  I.  G.  Gooch,  and  the  language  used  by 
testatrix,  "  If  she  does  not  get  enough  from  said  estate  to  make  her 
comfortable  in  every  way,"  clearly  has  reference  to  what  the  old 
lady  was  entitled  to  in  her  own  right  from  said  estate;  and  the 
words,  "  I  leave  all  in  her  hands  so  long  as  she  lives  to  use  what- 
ever amount  she  wants  to  add  to  her  comfort  in  every  way,  if  there 
is  anything  left  and  my  husband  is  not  in  a  prosperous  condition 
financially  I  want  her  to  have  it  to  add  to  his  comfort,"  can  only 
refer  to  the  interest  of  the  testatrix  in  the  estate  of  her  brother ; 
and,  if  there  could  be  any  doubt  from  the  language  used  in  this 
part  of  the  codicil  that  she  did  not  mean  to  leave  in  her  mother's 
hands  all  the  property  of  which  she  died  seized,  the  last  part  of 
the  codicil  would  remove  such  doubt.  Where  it  is  said,  "If  my 
husband  does  not  take  my  coal  land  in  hands  at  the  right  time  I 
want  Charles  McCutt  or  Wilt  Straley  to  take  it  in  hand,  that  she, 
Lucy,  may  realize  in  time  to  appropriate  to  her  education,"  this 
clearly  shows  that  she  still  intended  her  husband  to  have  the  coal 
and  timber  lands  mentioned  in  the  will.  As  to  the  pronoun 
"  her,"  used  in  that  part  of  the  codicil  last  above  quoted,  for  the 
pronoun  "  him,"  it  is  so  obviously  a  "  slip  of  the  pen,"  it  is  not 
seriously  contended  that  "  him  "  was  not  intended.  Appellee  re- 
lies principally  on  the  case  of  Milhollen's  Admr.  v.  Rice  (13 
W.  Va.  510).     The  language  there  construed,  as  far  as  it  relates 
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to  personal  property,  is  as  follows :  "  I  desire  that  the  principal 
part  of  my  estate  be  sold,  or  so  much  thereof  as  will  satisfy  and 
pay  all  my  just  debts  and  funeral  expenses,  and  that  balance  of 
said  property  to  remain  on  the  plantation  for  the  benefit  of  my 
wife,  Eleanor  Milhollen,  to  use  or  dispose  of  at  her  discretion  dur- 
ing her  natural  life,  and  also  to  have  the  right  of  disposal  at  her 
death."  There  is  no  remainder  provided  for  in  that  will,  as  to 
the  personal  estate ;  and  it  was  specially  provided  that  she  might 
use  or  dispose  of  the  same  at  her  discretion,  and  was  also  given 
the  power  of  disposal  of  the  same  at  her  death.  In  the  case  under 
consideration  the  mother  was  only  given  the  interest  of  testatrix 
in  her  brother's  estate  to  use  during  her  life,  remainder  to  testa- 
trix's husband,  and  this  provision  was  strictly  conditioned  on  the 
contingency  that  the  mother  so  provided  for  shall  need  the  same 
for  her  comfort  while  living ;  and,  this  contingency  never  having 
arisen  (the  mother  having  died  before  the  necessity  for  the  use  of 
any  of  the  estate  so  provided  for  her  benefit  arose),  that  provision 
of  the  codicil  never  went  into  effect,  and  the  husband  takes  under 
the  will  and  codicil. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had  thereon  pursuant  to 
the  rulings  herein,  and  according  to  the  principles  governing 
courts  of  equity. 


Williams  et  ux.  vs.  Young  et  a/. 

[Supreme  Coart  of  Arkansas,  Jan.  10,  1903;        Ark.        ,  71  S.  W.  669.] 

Notes  —  Payment  —  Sufficiency   of    Evidence  —  Contract 
for  Sale  of  Realty  —  Trust  —  Limitations. 

1.  Evidence  in  a  suit  on  notes  brought  by  an  administrator  considered, 

and  held  insufficient  to  show  payment  in  view  of  plaintiffs  posses- 
sion of  the  notes. 

2.  Where  land  is  sold  under  bond  for  title  to  be  made  upon  payment  of 

the  purchase-money  notes,  the  vendee  becomes  the  trustee  of  the 
purchase  money  for  the  vendor,  and  in  view  of  this  express  trust 
the  statute  of  limitations  will  not  begin  to  run  on  the  purchase- 
money  notes  until  there  is  a  termination  of  the  trust  relation. 
Vol.  VIII  — 28 
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3.  Sand.  &  H.  Dig.,  I  5094,  provides  that  in  foreclosure  suits  the  statute 
of  limitations  on  the  debt  shall  be  a  defense.  Held,  that  this  section 
,  had  no  application  to  a  suit  by  a  vendor  under  a  bond  for  title  on  un- 
paid purchase-money  notes,  and  to  enforce  the  lien  thereof,  limita- 
tions never  having  commenced  to  run  against  the  notes,  in  view  of 
the  trust  relations  of  the  parties. 

Appeal  from  Pulaski  Chancery  Court;  Thomas  B.  Martin, 
Judge. 

Action  by  Maggie  Young  and  others,  by  C.  N.  Alexander,  as 
administrator  of  the  estate  of  W.  N.  Young,  deceased,  and  as 
guardian  of  plaintiffs,  against  Alexander  Williams  and  wife. 
Judgment  for  plaintiffs,  and  defendants  appeal 

Affirmed. 

This  bill  was  filed  on  March  7,  1898,  in  the  Pulaski  Chancery 
Court,  by  Maggie  Young  and  the  other  minor  children  of  W.  N. 
Young,  deceased,  by  C.  N.  Alexander,  their  guardian,  and  also 
as  administrator  of  the  estate  of  W.  N.  Young,  against  Alexander 
Williams  and  Mary  Williams,  his  wife.  The  bill  alleges  that  on 
January  1,  1880,  W.  N.  Young,  in  his  lifetime,  executed  and  de- 
livered to  Alexander  Williams  his  certain  bond  for  title,  by  which 
said  bond  the  said  Young  bound  himself,  his  heirs  and  assigns,  to 
convey  to  the  said  Williams  certain  lands  therein  described  upon 
certain  conditions  and  terms.  The  conditions  of  said  bond  were 
that  conveyance  by  warranty  deed  should  be  made  to  the  said 
Williams  upon  the  payment  to  the  said  Young  by  the  said  Wil- 
liams of  the  sum  of  $1,600  in  four  equal  installments  of  $400  each, 
payable  on  the  1st  day  of  January,  1881,  1882,  1883,  and  1884, 
respectively,  with  interest  from  January  1,  1880,  at  10  per  cent, 
per  annum,  until  paid.  Copy  of  the  bond  for  title  was  attached, 
and  made  part  of  the  complaint.  The  bill  alleged  that  only  the 
first  two  notes  had  been  paid,  and  the  last  two  were  still  due  and 
unpaid,  and  also  that  plaintiffs  had  offered  to  carry  out  the  terms 
of  the  contract,  but  said  offer  was  refused.  The  prayer  was  for 
judgment  against  Williams  for  $2,255,  an^  that  the  land  was 
subjected  to  the  payment  thereof.  In  response  to  the  bill  defend- 
ants pleaded  payment,  the  statute  of  limitations,  laches,  adverse 
possession,  and  sections  5094  and  5095,  Sand.  &  H.  Digest;  and 
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also  made  their  answer  a  cross-bill,  and  asked  affirmative  relief 
to  quiet  their  title,  A  response  was  filed  by  plaintiffs,  denying 
all  the  allegations  of  the  cross-bill.  Upon  final  hearing  a  decree 
was  rendered  dismissing  the  cross-bill  and  for  judgment '  as 
prayed  in  plaintiffs'  complaint.  From  this  decree  defendants 
appealed. 

John  D.  Shaekleford,  for  appiellants. 

Dodge,  Johnson;  Carroll  &  Pemberton,  for  appellees. 

Hughes,  J.  (after  stating  the  facts). —  The  material  questions 
in  this  case  are  payment  and  the  statute  of  limitations.  The  de- 
fendant (the  appellant)  contends  that  the  evidence  shows  that  the 
two  notes  given  for  the  two  last  payments  of  the  purchase  money 
had  been  paid  long  before  the  suit  in  this  case  was  commenced. 
He  says  that  it  is  shown  by  a  memorandum  account  made  by  Capt. 
Young  in  his  lifetime,  in  a  small  book  of  Williams,  the  appellee, 
that  Williams  had  paid  to  Capt.  Young,  from  time  to  time, 
amounts  of  money  which  overpaid  any  book  account  Capt.  Young 
had  against  Williams  in  sufficient  excess  of  said  accounts  of 
Young  to  fully  satisfy  the  amount  of  purchase  money  due  on  said 
two  notes  given  for  the  two  last  payments.  Taking  alone  the 
evidence  in  this  behalf  might  tend  to  show  that  there  may  have 
been  money  enough  paid  to  and  received  by  Capt.  Young  over  the 
amount  of  his  accounts  to  have  paid  these  notes.  But,  if  this 
were  so,  there  is  no  proof  that  there  was  any  application  of  these 
amounts  to  the  payment  of  these  notes.  For  aught  that  we  see, 
or  can  tell,  these  payments  may  have  been  applied  by  Williams, 
the  appellee,  or  by  Young,  with  his  consent,  in  some  other  way. 
Young  died  in  possession  of  the  notes.  He  was  a  farmer,  having 
large  interests  in  farm*,  and  the  proof  shows  that  he  furnished 
Williams  with  supplies  and  money,  and  accounts  for  him  from 
time  to  time  and  from  year  to  year.  There  is  no  positive  proof 
that  these  notes  were  ever  paid,  and  we  cannot  suppose  that  they 
were  from  the  transactions  referred  to  between  Young  and  Wil- 
liams. There  may  have  been  other  transactions  between  them. 
We  understand  from  the  evidence  that  some  of  the  account-books 
kept  by  Young  in  his  lifetime  were  mislaid  or  lost  when  he  moved 
from  the  country  to  the  city,  and  could  not  be  used  in  evidence. 
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It  is  not  proper  to  assume  from  what  appears  from  this  account- 
book  of  Williams,  the  appellant,  that  these  notes  had  been  paid. 
There  was  much  other  testimony.  Added  to  the  fact  that  Capt. 
Young  died  in  the  possession  of  these  two  notes  is  the  further 
fact  that  after  his  death  the  testimony  of  C.  N.  Alexander,  his 
administrator,  shows  that  Williams  told  him  that  the  two  notes 
were  unpaid,  that  he  intended  to  pay  them,  that  he  could  get  the 
money  from  Col.  John  Gracie,  and  would  pay  them  off.  C.  N. 
Alexander  is  unimpeached,  and  his  testimony  is  positive.  We 
conclude  therefore  that  the  proof  fails  to  show  that  these  notes 
had  been  paid.     The  burden  was  on  the  appellant. 

Was  this  action  barred  by  limitation  ?  Where  land  is  sold  and 
notes  given  for  the  purchase  price,  and  a  bond  for  title  to  be  made 
by  the  vendor  upon  payment  of  the  notes,  the  vendor  is  a  trustee 
holding  the  legal  title  in  trust  for  the  vendee  upon  payment  of  the 
purchase  money,  and  the  vendee  is  considered  as  a  trustee  holding 
the  purchase  money  for  the  vendor.  There  exists  an  express  trust 
by  contract  between  the  parties,  and  the  statute  of  limitations  will 
not  begin  to  run  until  there  is  a  determination  of  the  trust  rela- 
tion. This  is  the  doctrine  of  our  court  and  the  courts  of  the 
United  States  and  others.  (Harris  v.  King,  16  Ark.  122;  Wal- 
ton v.  Coulson,  1  McLean,  132,  Fed  Cas.  No.  17,132;  Lewis  v. 
Hawkins,  90  IT.  S.  119,  23  L.  ed.  113.)  Section  5094,  Sand.  &  H. 
Digest,  has  no  application  to  a  case  like  this.  The  statute  of 
limitations  never  began  to  run  in  this  case. 

The  decree  of  the  chancellor  is  affirmed,  with  directions  to  pro- 
ceed to  carry  the  same  into  effect. 


Note.—  STATUTES  OF  LIMITATION  AS  DEFENSE  TO 
BREACH  OF  TRUST. 

(a)  General  rule. 

(b)  Effect  of  repudiation  of  trust. 

(c)  When  lapse  of  time  defense. 

(d)  Illustrative  cases. 

(a)  General  rulew — If  there  is  created  in  expressed  terms,  whether 
written  or  verbal,  a  trust,  and  a  person  is  in  terms  nominated  to  be  the 
trustee  of  that  trust,  a  court  of  equity,  upon  proof  of  such  facts,  will  not 
allow  him  to  vouch  a  statute  of  limitation  against  a  breach  of  that  trust. 
Such  a  trust  is  in  equity  called  an  express  trust.    If  the  only  relation 
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which  it  is  proved  the  defendant  or  persons  charged  bears  to  the  matter 
is  a  contractual  relation,  he  is  not  in  the  view  of  equity  a  trustee  at  all, 
but  only  a  contractor;  and  equity  leaves  the  contractual  relation  to  be 
determined  by  the  common  or  statute  law.  If  the  breach  of  the  legal 
relation  relied  on,  whether  such  breach  be  by  way  of  tort  or  contract,* 
makes,  in  the  view  of  a  court  of  equity,  the  defendant  a  trustee  for  the 
plaintiff,  the  court  of  equity  treats  the  defendant  as  a  trustee,  become  so 
by  construction,  and  the  trust  is  called  a  constructive  trust;  and  against 
the  breach  which  by  construction  creates  the  trust,  the  court  of  equity 
allows  statutes  of  limitation  to  be  vouched.  (Soar  v.  Ashwell  [1893], 
2  Q.  B.  390,  393) 

(And  that  a  statute  of  limitation  is  a  defense  in  cases  of  implied  or 
resulting  trusts,  see  also  Dole  v.  Wilson,  39  Minn.  330,  40  N.  W.  161 ; 
Reynolds  v.  Sumner,  126  111.  58,  18  N.  E.  334;  Landis  v.  Sax  ton,  105  Mo. 
486,  16  S.  W.  912;  Weaver  v.  Leiman,  52  Md.  708;  Price  v.  Mulford,  107 
N.  Y.  303,  14  N.  E.  298,  revg.  36  Hun,  247 ;  Lammer  v.  Stoddard,  103  N. 
Y.  672,  9  N.  E.  328 ;  Ludington  v.  Thompson,  153  N.  Y.  499,  505,  47  N.  E. 
903;  University  v.  State  Nat.  Bank,  96  N.  C.  280,  3  S.  E.  359-  Speidel  v. 
Henrici,  120  U.  S.  377,  7  Sup.  Ct.  Rep.  610.) 

In  such  a  case  the  statute  begins  to  run  from  the  time  the  wrong  was 
committed  by  which  the  party  became  chargeable  as  trustee  by  implica- 
tion. (Lammer  v.  Stoddard,  supra,  and  preceding  cases.  And  see  Seitz 
v.  Seitz,  59  App.  Div.  150,  69  N.  Y.  Supp.  170;  Talmage  v.  Russell,  74  App. 
Div.  7,  14.) 

It  is  the  recognized  doctrine  of  equity  that  as  between  the  trustee  and 
the  cestui  que  trust  no  time  will  operate  as  a  bar  to  the  equitable  claim  of 
the  latter  in  respect  of  a  breach  of  an  express  trust.  (In  re  Cross,  20  Cli. 
Div.  109,  121.) 

(b)  Effect  of  repudiation  of  trust—  The  statute  of  limitations  ctees 
not  begin  to  run  against  an  express  and  continuing  trust  until  the  trustee 
disavows  and  repudiates  the  trust,  and  this  repudiation  is  brought  to  the 
knowledge  of  the  cestui  que  trust.  Cestuis  que  trustent  cannot  set  up  the 
statute  of  limitations  against  each  other,  unless  the  trustee  himself  could 
make  this  defense  against  the  cestui  que  trust.  (Hastie  v.  Aiken,  67  Ala. 
313;  Whetstone  v.  Whetstone,  75  id.  495;  Waldin  v.  Karr,  88  111.  49;  C. 
&  E.  I.  R.  Co.  v.  Hay,  119  id.  493,  10  N.  E.  29;  Helm  v.  Rogers,  81  Ky. 
568;  Bostwick  v.  Estate  of  Dickson,  65  Wis.  593,  26  N.  W.  549;  Bacon 
v.  Rives,  106  U.  S.  99,  1  Sup.  Ct.  Rep.  3;  Gisborn  v.  Charter  Oak  Ins. 
Co.,  142  U.  S.  326,  12  Sup.  Ct.  Rep.  277;  McGuire  v.  Devlin,  158  Mass.  63, 
32  N.  E.  1028;  Davis  v.  Coburn,  128  Mass.  377;  Drake  v.  Wild,  65  Vt. 
611,  27  Atl.  427;  Fawcett  v.  Fawcett,  85  Wis.  332,  55  N.  W.  405;  Burrus  v. 
Meadors,  90  Ala.  140,  7  So.  469;  Jones  v.  Henderson,  149  Ind.  458,  49  N. 
E.  443;  Maxwell  v.  Barringer,  no  N.  C.  76,  14  S.  E.  516;  Gay  v.  Ed- 
wards, 30  Miss.  2x8;  Ludington  v.  Thompson,  153  N.  Y.  499,  47  N.  E. 
903;  Smith  v.  Combs,  49  N.  J.  Eq.  420,  24  Atl.  9;  Hovey  v.  Bradbury,  112 
Cal.  620,  44  Pac.  1077;  Gapen  v.  Gapen,  41  W.  Va.  422,  23  S.  E.  597;  Mc- 
Candless'  Estate,  61  Pa.  St.  9) 
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And  the  repudiation  must  be  by  clear  and  unequivocal  acts  or  words. 
(Janes  v.  Thockmorton,  57  Cal.  368;  McCallam  v.  Carswell,  75  Ga.  25; 
Thomas  v.  Merry,  113  Ind.  83,  15  N.  E.  244.  And  see  Speidel  v.  Henrici. 
120  U.  S.  377f  7  Sup.  Ct.  Rep.  610;  Hubbell  v.  Medbury,  53  N.  Y.  98.) 

Nor  does  laches  bar  right  to  enforce  an  express  trust,  unless  the 
trust  was  repudiated,  and  knowledge  of  the  repudiation  brought  home  to 
the  cestui  que  trust.    (Swift  v.  Smith,  79  Fed.  709,  25  C.  C  A.  154.) 

(c)  When  lapse  of  time  defense.— When  the  relation  of  trustee  is 
denied,  or  time  and  acquiescence  have  obscured  the  nature  and  character 
of  the  trust,  or  the  acts  of  the  parties  authorize  a  presumption  unfavor- 
able to  its  continuance,  relief  may  be  refused  in  equity  upon  the  ground 
of  lapse  of  time  and  inability  of  the  chancellor  to  do  justice  between  the 
parties.     (Helm  v.  Rogers,  81  Ky.  568.) 

The  statute  of  limitations  begins  to  run  when  direct  trust  ends,  and 
the  trustee  has  no  longer  a  right  to  hold  the  fund  or  property  as  such,  but 
is  bound  to  pay  it  over,  or  transfer  it  discharged  of  the  trust  (Gilmore 
v.  Ham,  142  N.  Y.  1,  10,  36  N.  E.  826.) 

(d)  Illustrative  cases. —  A  woman  who  was  married  in  1854  received 
in  1876  a  legacy  of  £300  given  for  her  separate  use,  but  was  forcibly  de- 
prived of  the  money  by  her  husband,  who  knew  that  it  was  a  legacy. 
During  the  husband's  lifetime  the  wife  frequently  asked  him  for  the 
money,  but  no  proceedings  to  recover  it  were  taken  until  after  his  death, 
which  occurred  in  1894.  Held,  that  the  husband  was  affected  with  notice 
of  the  separate  use,  and  was  a  trustee  of  the  money  for  his  wife ;  that  the 
statute  of  limitations  was  no  defense  to  proceedings  by  her  against  his 
executors,  and  that  the  wife  was  entitled  to  be  paid  the  amount  of  the 
legacy,  with  interest  at  4  per  cent,  from  the  date  of  her  husband's  death. 
(.Wassell  v.  Legatt  [1896],  1  Ch.  554.) 

A  trust  fund  was  held  by  trustees  under  a  will  in  trust  for  two  persons 
in  equal  shares  for  their  respective  lives,  and,  after  the  death  of  each,  in 
trust  as  to  his  share  for  his  children.  The  fund  was  intrusted  by  the 
trustees  to  a  solicitor  employed  by  them  as  solicitor  to  the  trust,  and 
was  by  him  invested  together  with  other  moneys  belonging  to  different 
trusts,  on  an  equitable  mortgage  by  deposits  of  title  deeds,  in  his  own 
name.  The  mortgage  being  paid  off  in  January,  1879,  the  solicitor  re- 
ceived the  money  so  invested  from  the  mortgagor  and  distributed  one 
moiety  of  it,  the  tenant  for  life  having  died  among  his  children,  who  by 
his  death  had  become  absolutely  entitled  to  the  same.  He  did  not  ac- 
count for  the  other  moiety  to  the  trustees,  but  retained  the  same  in  his 
own  hands.  On  February  21,  1891,  an  action  was  brought  by  the  sur- 
viving trustee  under  the  will  against  the  personal  representative  of  the 
solicitor,  who  had  died  in  November,  1879,  claiming  an  account  of 
the  money  so  retained  by  him. 

Held,  that  he  must  be  considered  as  having  been  in  the  position  of  an 
express  trustee  of  such  money,  and  therefore  the  lapse  of  time  did  not  act 
as  a  bar  to  the  action;  by  Lord  Esher,  and  Bowen,  L.  J.,  because  he 
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received  the  money  in  a  fiduciary  relation  and  as  trustee  for  his  clients, 
the  trustees;  by  Kay,  L.  J.,  because  he,  though  a  stranger  to  the  trust, 
had  assumed  to  act  and  had  acted  as  a  trustee,  and  had  received  the  trust 
money  under  a  breach  of  trust  in  which  he  concurred.  (Soar  v.  Ash- 
well  [1893],  2  Q.  B.  390.) 

The  agency  of  an  agreed  liquidator  of  a  dissolved  partnership  is  not  a 
direct  or  express  trust.     (Gilmore  v.  Ham,  142  N.  Y.  1,  10,  36  N.  E.  826.) 

Directors  of  a  corporation  are  not  trustees  of  an  express  trust.  (Landis 
v.  Saxton,  105  Mo.  486,  490,  16  S.  W.  912;  Williams  v.  Halliard,  38  N.  J. 
Eq.  373;  Sperings'  Appeal,  71  Pa.  St.  1.) 

As  to  application  and  construction  of  the  English  act  of  1888,  allowing 
•directors  of  a  company  as  trustees  to  take  advantage  of  the  statute  of 
limitations,  see  In  re  Lands  Allotment  Co.  ([1894],  1  Ch.  616). 

The  English  Trustee  Act  of  1888  provides,  "  In  any  action  or  other 
proceeding  against  a  trustee  or  any  person  claiming  through  him,  except 
where  the  claim  is  founded  upon  any  fraud  or  fraudulent  breach  of  trust 
to  which  the  trustee  was  party  or  privy,  or  is  to  recover  trust  property, 
or  the  proceeds  thereof  still  retained  by  the  trustee,  or  previously  re- 
ceived by  the  trustee  and  converted  to  his  use  "  *  *  *  may  have  the 
benefit  of  the  statute  of  limitations,  or  may  plead  lapse  of  time, 
where  there  is  no  statute  of  limitations,  to  a  money  or  property  demand 
to  same  manner  and  like  extent  if  the  claim  was  an  action  of  debt  for 
money  had  and  received.     (In  re  Bowden,  45  Ch.  Div.  444,  450.) 


Oates  vs.  Erskine's  Estate. 

I  Supreme  Court  of  Wisconsin,  Feb.  3,  1903;  116  Wis.  586,  93  N.  W.  444.] 

Decedent's  Estate  —  Claim  for  Board  —  Express  Contract 
—  Evidence  —  Instructions. 

1.  To  prove  an  express   contract  of  deceased  to  pay  plaintiff   for  her 

board,  they  not  being  relatives,  the  testimony  of  witnesses  who  were 
present  when  the  contract  was  made  is  not  necessary,  but  it  may  be 
shown  by  facts  and  circumstances  which  convince  the  jury  it  was 
made. 

2.  Though  an  action  is  on  an  express  contract,  defendant  is  not  prejudiced 

by  instructions  as  to  implied  contracts,  the  jury  being  charged  that 
there  could  be  no  recovery  on  such  a  contract,  and  the  instructions 
amounting  to  a  warning  not  to  find  for  plaintiff  unless  they  found 
an  express  contract 

Appeal  from  Circuit  Court,  Iowa  county;  Geo.  Clementson, 
Judge. 
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Action  by  Addie  Oates  against  the  estate  of  Sarah  Erskine,  de- 
ceased.    Judgment  for  plaintiff.     Defendant  appeals. 
Affirmed. 

This  is  a  claim  against  an  estate  to  recover  the  reasonable  value 
of  several  years'  board  furnished  to  the  intestate  in  her  lifetime. 
It  appeared  that  the  deceased,  who  was  an  unmarried  woman, 
began  boarding  with  the  plaintiff  at  Chicago,  February  i,  1887, 
and  continued  to  board  there  until  November  15,  1893;  that  such 
board  was  reasonably  worth  the  sum  of  $4  per  week,  and  that  no 
part  of  it  was  ever  paid  for ;  also  that  there  was  no  relationship 
of  any  kind  between  the  parties.  The  plaintiff  claimed  that  at 
the  time  the  deceased  commenced  to  board  with  her  it  was  agreed 
that  the  board  should  be  paid  for  when  William  Walker,  an  uncle 
of  the  deceased  (seventy  years  of  age),  should  die,  and  the  de- 
ceased come  into  possession  of  his  estate,  as  she  expected  to  do. 
The  answer  denied  the  making  of  this  contract,  and  pleaded  the 
statute  of  limitations.  The  evidence  showed  that  William  Walker 
died  May  25,  1899,  leaving  his  property  to  said  Sarah  Erskine, 
who  died  February  3,  1900,  while  the  estate  of  William  Walker 
was  being  administered.  The  principal  contest  upon  the  trial  was 
upon  the  question  whether  the  express  contract  above  mentioned 
was  ever  made.  The  only  direct  evidence  upon  the  subject  was 
the  testimony  of  the  plaintiff's  father,  who  testified  in  substance, 
that  when  the  deceased  came  to  board  with  the  plaintiff  it  was 
understood  that  she  expected  to  receive  a  large  portion  of  the 
estate  of  her  uncle,  William  Walker,  and  that  she  then  said  that 
when  she  came  into  possession  of  that  property  she  would  make 
the  board  all  right.  There  was  also  testimony  by  other  witnesses 
of  conversations  held  with  the  deceased  at  various  times,  in  which 
she  stated  that  she  intended  to  pay  the  plaintiff,  or  that  she  pro- 
posed to  give  her  $1,000,  or  that  some  day  she  would  be  able  to 
pay  the  plaintiff,  and  words  of  similar  import.  On  the  part  of 
the  defendant  there  was  testimony  showing  that  the  deceased 
received  $5,000  in  property  and  money  from  the  estate  of  an  uncle 
in  1888  and  1889.  The  death  of  William  Walker,  leaving  an 
estate  of  $10,000  to  the  deceased,  in  May,  1899,  was  admitted,  and 
it  was  shown  that  the  deceased  took  immediate  possession  of  said 
estate,  and  made  some  loans  therefrom ;  also  that  she  made  two 
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or  three  small  loans  to  the  plaintiff's  father  and  brother  while  she 
was  living  with  the  plaintiff.  The  court,  upon  defendant's  mo- 
tion instructed  the  jury  to  the  effect  that  the  burden  of  proof 
to  establish  the  contract  claimed  was  on  the  plaintiff,  and  that 
payment  might  be  inferred  from  facts  proven  to  their  satisfac- 
tion, and  that  it  is  not  necessary  that  payment  be  proven  by  re- 
ceipt or  instrument  in  writing.  In  connection  with  this  instruc- 
tion, the  court  further  charged  the  jury  that :  "  It  is  not  abso- 
lutely necessary  to  the  establishment  of  an  express  contract  that 
witnesses  should  be  produced  who  were  present  when  the  contract 
was  made.  It  may  be  inferred  from  facts  and  circumstances 
established  to  the  satisfaction  of  the  jury  as  true  by  the  evidence, 
if,  from  such  facts  and  circumstances,  the  jury  are  convinced  that 
the  express  contract  claimed  by  the  plaintiff  to  have  been  made 
was  in  fact  made."  The  court  further,  after  stating  plaintiff's 
claim,  charged  the  jury  of  its  own  motion  as  follows : 

"(2)  One  who  goes  to  board  with  another,  whether  anything  is 
said  about  the  price  of  board  or  not,  is,  by  the  law,  implied  to 
agree  to  pay  what  his  board  is  reasonably  worth. 

"(3)  So,  when  Miss  Erskine  went  to  board  with  the  plaintiff, 
the  law  would  imply  that  she  was  bound  to  pay  for  her  board  what 
it  was  reasonably  worth,  from  time  to  time,  and  the  whole  of  what 
was  due  for  board  would  be  due  and  payable  at  once  after  she 
quit  boarding  with  the  plaintiff.  What  I  have  just  stated  you 
will  understand  to  refer  only  to  the  supposed  case  that  there  was 
no  agreement  made  between  the  plaintiff  and  Miss  Erskine  re- 
garding her  boarding  and  the  time  when  the  amount  owing  for  her 
board  was  to  be  paid. 

"(4)  The  plaintiff  can  recover  nothing  in  this  action  upon  an 
implied  contract,  for  the  reason  that,  as  I  have  stated,  upon  such 
a  contract  all  the  indebtedness  for  board  would  be  due  and  collect- 
ible on  November  16,  1893,  the  day  after  she  left  finally  as  a 
boarder  the  home  of  the  plaintiff,  and  the  six-years  statute  of  limi- 
tations would  begin  to  run  against  the  plaintiff's  claim  upon  that 
day,  and  on  November  16,  1899,  the  claim  would  be  barred,  and  be 
noncollectible  against  Miss  Erskine;  and  her  estate,  after  her 
death,  would  not  be  liable  for  it. 

"(5)  What  I  have  said  in  reference  to  the  law  of  implied  con- 
tract, I  have  thought  it  best  to  say  for  your  information,  although 
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the  plaintiff  docs  not  seek  to  recover  in  this  action  upon  an  im- 
plied contract. 

"  (6)  The  plaintiff  bases  her  claim  upon  an  express  contract 

"(7)  The  contention  of  the  plaintiff  is  that,  when  Miss  Erskine 
began  to  board  at  her  home,  or  about  that  time,  she  made  known 
the  fact  that  she  was,  or  expected  to  be,  the  heir  or  the  devisee 
of  her  uncle,  William  Walker,  when  he  died,  and  that  it  was  then 
understood  and  agreed  between  the  plaintiff  and  her  that  she 
would  board  at  the  plaintiff's  home,  and  pay  the  plaintiff  what  was 
coming  to  her  for  such  board,  when  her  uncle  died,  and  she  came 
into  his  property. 

"(8)  If  you  are  convinced  by  the  preponderance  of  the  evidence, 
taking  into  careful  consideration  all  the  facts  and  circumstances 
established  by  it,  that  the  contention  of  the  plaintiff  as  set  forth 
in  the  last  paragraph  is  true,  and  if  you  are  also  convinced  that 
the  board  aforesaid  has  not  been  paid  for,  your  verdict  should  be 
in  favor  of  the  plaintiff  for  such  a  sum  as  you  are  convinced  by 
the  evidence  was  the  reasonable  amount  due  to  the  plaintiff  under 
express  contract  for  the  board  of  Miss  Erskine  on  the  16th  day  of 
October,  1900,  the  date  of  the  filing  the  plaintiff's  claim  in  the 
County  Court,  with  interest  thereon  from  the  date  last  mentioned 
to  to-day  at  6  per  cent. 

"(9)  If  you  are  not  convinced  that  there  was  such  an  express 
contract  between  the  plaintiff  and  Miss  Erskine  as  is  set  forth  in 
the  foregoing  paragraph  No.  7,  your  verdict  will  be  for  the  de- 
fendant. 

"(10)  Also,  if  you  find  that  all  that  was  due  the  plaintiff  for 
board  was  paid  by  Miss  Erskine  in  her  lifetime,  your  verdict  will 
be  for  the  defendant.  I  have  instructed  you  already  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  convince  you  that  the  agree- 
ment for  the  payment  for  the  board  as  set  forth  in  the  seventh 
paragraph  of  my  instructions  was  made,  but  I  omitted  to  instruct 
you,  as  the  law  requires,  and  I  now  do,  that  the  burden  is  upon 
the  defendant  to  convince  you  that  the  board  was  paid  for.  In 
other  words,  one  who  claims  that  a  debt  he  owes  has  been  paid 
must  prove  it." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1479.33.  A 
motion  to  set  aside  the  verdict  and  for  a  new  trial  was  made  and 
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overruled,  and  from  judgment  upon  the  verdict  the  defendant 
appeals. 

..  /.  AT  Smith  and  Spensley  &  Mcllhon,  for  appellant. 

Fiedler  &  Fiedler,  for  respondent. 

Winslow,  J.  (after  stating  the  facts). —  The  defendant's  most 
important  contention  is  that  the  court  made  fatal  errors  in  in- 
structing the  jury  as  to  the  proof  necessary  to  establish  the  mak- 
ing of  the  express  contract  alleged.  What  the  court  said  upon 
this  point  was  as  follows:  "  It  is  not  absolutely  necessary  to  the 
establishment  of  an  express  contract  that  witnesses  should  be  pro- 
duced who  were  present  when  the  contract  was  made  It -may 
be  inferred  from  facts  and  circumstances  established  to  the  satis- 
faction of  the  jury  as  true  by  the  evidence,  if  from  such  facts 
and  circumstances  the  jury  are  convinced  that  the  express  con- 
tract claimed  by  the  plaintiff  to  have  been  made  was  in  fact  made." 
The  defendant  claims  that  the  same  rule  of  evidence  applies  in 
this  case  as  would  apply  had  the  parties  been  near  relatives, 
namely,  that  such  an  express  contract  "  can  only  be  established 
by  direct  or  positive  evidence,  or  by  circumstantial  evidence  equiv- 
alent to  direct  and  positive."  (  Tyler  v.  Burrington,  39  Wis.  376 ; 
Wells  v.  Perkins,  43  id.  160.)  The  idea  is  plainly  erroneous. 
The  very  stringent  rule  above  cited  is  a  special  and  exceptional 
rule,  which  has  been  laid  down  by  the  courts  in  cases  of  services 
rendered  or  board  furnished  by  one  near  relative  to  another,  be- 
cause in  such  cases  no  contract  to  pay  for  them  can  be  implied ; 
but,  on  the  other  hand,  there  is  a  positive  presumption  that  the  ser- 
•  vices  or  board  were  intended  to  be  gratuitous.  To  meet  this  pre- 
sumption, and  guard  against  the  possibility  of  the  implication  of 
a  contract  by  the  jury  in  such  cases,  it  was  deemed  that  the  excep- 
tional rule  above  stated  should  be  applied.  In  the  absence  of 
such  relationship,  however,  as  in  the  present  case,  there  is  no  pre- 
sumption to  be  overcome,  and  an  express  contract  may  be  shown 
by  proof  of  independent  facts  and  circumstances  which  convince 
the  jury  that  the  contract  was  in  fact  made,  just  as  any  other  fact 
in  issue  may  be  proven  by  such  evidence.  This  was,  in  substance, 
what  the  court,  charged  the  jury  in  the  present  case,  and  there 
was  therefore  no  error. 
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The  defendant  also  claims  that  the  trial  court  erred  in  giving 
any  charge  to  the  jury  on  the  subject  of  implied  contract,  for  the 
reason  that  there  could  be  no  recovery  in  the  case  on  an  implied 
contract  to  pay  because  it  would  be  barred  by  the  statute  of  limita- 
tions; hence  the  question  was  not  in  the  case  and  instructions 
thereon  were  liable  to  confuse  the  jury.  The  law,  as  stated  by 
the  court,  was  certainly  correctly  stated ;  and,  while  there  was  no 
recovery  sought  on  implied  contract,  we  think  the  instructions 
were  entirely  proper  for  the  information  of  the  jury  in  order  that 
they  might  more  fully  appreciate  the  situation  of  the  parties. 
The  court  expressly  told  the  jury  that  there  could  be  no  recovery 
on  such  a  contract,  and  that  the  express  contract  alleged  must  be 
proven,  in  order  to  entitle  the  plaintiff  to  recover.  That  part  of 
the  charge  pertaining  to  this  subject,  when  taken  together, 
amounts  rather  to  a  warning  to  the  jury,  fairly  tending  to  guard 
them  against  the  very  natural  error  of  thinking  that  they  might 
find  a  verdict  based  on  an  implied  agreement  in  case  the  express 
contract  was  not  shown. 

The  remaining  contentions  made  by  the  appellant  are  all  em- 
braced in  the  claim  that  the  evidence  submitted  was  insufficient  to 
prove  the  express  contract  alleged.  We  shall  not  review  the  evi- 
dence. It  must  be  enough  to  say  that,  in  our  judgment,  it  was 
sufficient. 

Judgment  affirmed. 


Warburton  vs.  Williams. 

[Supreme  Court  of  Wisconsin,  Feb.  3,  1903;  "6  Wis.  557,  93  N.  W.  438.] 

Will  —  Construction  —  Right  to  Support. 

Under  a  will  expressly  charging  testator's  estate  with  the  support  of  a 
son  during  his  life,  and  providing  that  if  he  survived  his  mother 
and  remained  unmarried,  as  he  did,  all  the  estate  remaining  should 
go  to  him  during  his  life,  for  his  support,  and  at  his  death  be  divided 
among  testator's  surviving  heirs,  the  son  had  the  absolute  right  to 
support  out  of  the  estate,  independently  of  any  contract  with  any 
one  authorized  to  represent  the  estate;  and  one  so  supporting  him 
may  recover  therefrom  from  the  estate. 

Appeal  from  Circuit  Court,  Sheboygan  county ;  Michael  Kir- 
wan,  Judge. 
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Action  by  Fred  Warburton,  administrator  of  Henry  B.  Relfe, 
deceased,  against  Francis  Williams,  administrator  of  Frederick 
Relfe,  deceased.     Judgment  for  defendant.     Plaintiff  appeals. 

Reversed. 

It  appears  from  the  records  and  is  undisputed :  That  Frederick 
Relfe  died  November  22,  1887,  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate  January  17,  1888,  and  which  con- 
tained, among  other  things,  the  following  provisions :  "  I  give 
and  bequeath  unto  my  beloved  wife,  Sarah,  during  her  natural 
life,  all  my  estate,  both  real  and  personal,  of  which  I  may  die 
possessed,  with  full  power  to  sell,  convey,  and  dispose  of  all  and 
any  of  said  property  and  invest  and  reinvest  the  proceeds  thereof 
as  to  her  may  seem  best  for  the  comfort  and  support  of  herself 
and  our  son  Henry  B.,  whose  support  during  his  natural  life  is 
herewith  charged  against  said  estate  until  the  death  of  said  Henry 
B.,  unless  he,  said  Henry  B.,  shall  hereafter  marry,  in  which 
latter  case  said  Henry  B.  shall  be  placed  upon  the  same  footing 
as  my  other  children  to  a  share  in  my  said  estate,  and  if  my  son 
Henry  B.  shall  survive  my  said  wife,  and  be  unmarried,  all  of 
said  real  and  personal  estate  remaining  shall  go  to  said  son  Henry 
B.  during  his  natural  life,  for  his,  said  Henry's,  support,  and  at  his 
death,  if  he  be  then  unmarried,  the  remainder  of  said  estate  to  be 
divided  equally  between  my  legal  surviving  heirs,  share  and  share 
alike,  and  to  the  living  heirs  of  my  immediate  heirs,  as  the  case 
may  be.  *  *  *  Said  estate  subject  to  all  my  just  debts,  and 
the  expense  of  my  last  sickness  and  funeral  and  burial.  And 
furthermore  all  transfers,  sales,  and  conveyances  to  be  made  by 
my  said  wife  as  aforesaid,  amounting  to  the  sum  of  twenty-five 
dollars  or  upwards,  at  any  one  time,  shall  be  first  approved  by  the 
executor  hereinafter  named,  except,  of  course,  such  property  as 
by  law  becomes  the  property  of  a  widow  absolutely."  And 
therein  he  named  his  son  Thomas  as  sole  executor  of  his  last  will 
and  testament.  At  the  time  of  his  death,  Frederick  Relfe  left 
him  surviving  his  widow,  Sarah,  and  seven  children,  to  wit,  Henry 
B.,  Thomas,  Otto,  Sarah  (mother  of  the  plaintiff),  Fred,  Mary, 
and  Jane.  Thomas,  so  named  as  executor,  failed  to  qualify,  and 
the  defendant  Francis  Williams  was  appointed  administrator  with 
the  will  annexed,  in  his  place.     That  the  widow  did  provide  for 
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the  comfort  and  support  of  said  Henry  B.  during  her  life,  as  pro- 
vided in  the  will.  That  Henry  B.  died  March  3,  1899,  without 
ever  having  any  children  or  being  married.  That  upon  the  death 
of  the  widow,  and  from  March  26,  1895,  to  March  3,  1899,  Henry 
B.  resided  with,  and  was  kept,  cared  for,  and  boarded  by,  the 
plaintiff.  That  upon  the  death  of  Henry  B.  the  plaintiff  was  ap- 
pointed the  administrator  of  his  estate,  and  as  such  filed  a  claim 
against  the  estate  of  Henry  B.,  deceased,  for  the  support  so  fur- 
nished by  him,  and  the  same  was  allowed  against  the  estate  of 
the  said  Henry  B.  That  thereupon  the  plaintiff,  as  such  adminis- 
trator, filed  such  claim  so  allowed  against  the  estate  of  Frederick 
Relfe,  deceased.  That  the  same  was  disallowed  by  the  County 
Court,  and  upon  appeal  from  the  judgment  of  such  disallowance 
the  same  was  disallowed  by  the  Circuit  Court,  where  the  judg- 
ment of  the  County  Court  was  affirmed.  From  the  judgment  en- 
tered thereon  accordingly,  the  plaintiff  brings  this  appeal. 

A.  C.  Shaw  and  Simon  Gillen,  for  appellant. 

Francis  Williams,  in  pro.  per. 

Cassoday,  C.  J.  (after  stating  the  facts). —  The  plaintiff  was 
the  grandson  of  Frederick  Relfe,  deceased,  and  the  nephew  of  his 
intestate,  Henry  B.  Relfe.  The  latter  was  seemingly  unable  to 
care  for  himself,  and  so  was  provided  for  in  his  father's  will.  The 
plaintiff's  grandmother  had  during  her  life  cared  for  and  sup- 
ported Henry  B.  as  directed  in  her  husband's  will.  Upon  her 
death  the  plaintiff,  apparently  relying  upon  assurance  of  some  of 
his  uncles  and  aunts  and  mother  that  the  estate  of  his  grandfather 
was  charged  with  the  support  of  his  uncle  Henry  B.,  took  him  to 
his  own  home,  and  there  furnished  him  with  support  and  main- 
tenance during  the  balance  of  his  life.  Some  of  his  uncles  and 
aunts  made  some  small  payments  on  account  of  such  support,  but 
after  the  death  of  Henry  B.  such  obligations  to  pay  were  repudi- 
ated, and  some  of  them  denied  the  liability  of  the  estate.  The 
court  found  that  neither  the  plaintiff  nor  his  intestate  had  ever 
contracted  with  that  estate,  or  with  any  one  authorized  to  bind 
that  estate,  for  such  support,  and  for  that  reason  disallowed  the 
claim  of  the  plaintiff  for  such  support.  The  testator,  Frederick 
Relfe,  had  expressly  charged  his  estate  with  the  support  of  Henry 
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B.  "  during  his  natural  life,"  and  expressly  provided  that  in  case 
Henry  B.  survived  his  mother,  and  remained  unmarried,  as  he 
did,  "  all  of  said  real  and  personal  estate  remaining  "  shali  go  to 
his  "  son  Henry  B.  during  his  natural  life,  for  his  said  Henry's 
support,  and  at  his  death  *  *  *  be  divided  equally  between  " 
the  testator's  "  legal  surviving  heirs,  share  and  share  alike." 
Henry  B.,  by  virtue  of  such  provisions  of  the  will,  had  the  absolute 
right  to  such  support  out  of  such  estate,  independently  of  any 
contract  with  any  one  authorized  to  represent  the  estate.  The 
right  of  the  children  of  the  testator  in  such  estate  was  necessarily 
subject  and  subordinate  to  such  right  of  support  so  expressly 
provided  for.  The  ruling  of  the  trial  court  in  effect  modifies  the 
provisions  of  the  will  mentioned,  and  gives  the  entire  estate  to  the 
testator's  children,  freed  from  such  charge  for  support.  The 
plaintiff,  the  grandson  of  the  testator,  furnished  the  support  thus 
secured  by  the  will.  His  equitable  right  to  the  same  out  of  the 
estate  is  certainly  superior  to  the  rights  of  those  who  took  the 
estate  subject  to  such  charge.  If  authorities  are  wanted  to  so 
plain  a  proposition,  they  may  be  found  in  the  decisions  of  this 
court,  as  well  as  other  courts.  A  few  are  cited :  Batchelder  v. 
Batchelder  (20  Wis.  452)  ;  In  re  Goodrich's  Estate  (38  id.  492)  ; 
Knox  v.  Knox  (59  id.  172,  18  N.  W.  155,  48  Am.  Rep.  487)  ; 
Jones  v.  Jones  (66  Wis.  310,  28  N.  W.  177,  57  Am.  Rep. 
266)  ;  Burnham  v.  Norton  ( 100  Wis.  8,  75  N.  W.  304)  ;  Derse  v. 
Derse  (103  Wis.  113,  79  N.  W.  44);  Swarthout  v.  Swarthout 
(m  Wis.  102,  86  N.  W.  558).  Thus  in  one  of  the  cases  cited 
the  will  provided  that  the  testator's  wife  should  "  '  have  a  home 
and  good  support  as  long  as  she  lives  on  the  home  premises,  board 
and  clothing,  money  for  reasonable  expenses,  or,  at  her  option, 
$200  per  year  while  she  remains  my  widow,  and  $100  thereafter 
during  her  natural  life.'  Held,  that  the  intention  here  manifested 
is  thkt  the  home  farm  shall  be  primarily  chargeable  with  the  main- 
tenance of  the  widow."  (Estate  of  Goodrich,  supra.)  We  must 
hold  that  the  plaintiff  is  entitled  to  reasonable  compensation  for 
the  support  so  furnished  out  of  the  estate  of  Frederick  Relfe,  de- 
ceased, and  that  the  trial  court  and  the  County  Court  improperly 
rejected  the  same. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  reverse  the  judgment  of  the  County 
Court,  and  for  further  proceedings  in  accordance  with  this  opinion. 
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Buchanan  vs.  Pierie  et  al. 

[Supreme  Court  of  Pennsylvania,  Feb.  23,  1903;  205  Pa.  St.  123,  54  Atl. 

583.] 

Wills  —  Testamentary  Capacity  —  Spiritualism  —  Evi- 
dence. 

1.  A  will  will  not  be  set  aside  because  testator  is  a  believer  in  Spiritualism, 

unless  it  is  shown  that  it  was  the  offspring  of  such  belief. 

2.  Because  testator  believed  that  he  could,  through  mediums,  communi- 

cate with  the  spirits  of  the  departed,  is  no  ground  for  setting  aside 
his  will,  where  he  was  not  influenced  in  any  way  by  spirits  in  its 
preparation. 

3.  Testator,  after  providing  for  his  daughter  and  his  housekeeper  for  life, 

in  such  a  way  as  to  consume  the  greater  portion  of  the  income  of 
his  estate,  gave  the  remainder  of  his  estate  to  an  association  of 
Spiritualists.  There  was  no  testimony  as  to  his  general  sanity,  or 
ability  to  conduct  the  ordinary  transactions  of  life  in  a  reasonable 
manner,  nor  that  his  belief  in  Spiritualism  affected  the  making  of  his 
will.  There  was  evidence  that  the  daughter  did  not  hesitate  to  ex- 
press to  her  father  her  contempt  for  his  belief,  but,  notwithstanding 
serious  disagreements  on  such  subject,  the  father  and  daughter  con- 
tinued to  live  together.  There  was  evidence  of  strange  conduct  on 
the  father's  part,  distributed  through  a  period  of  nearly  thirty  years. 
None  of  it  was  connected  with  the  execution  of  the  will.  Held  in- 
sufficient to  sustain  a  verdict  setting  aside  the  will. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  county; 
Davis,  Judge. 

Action  by  Martha  Buchanan  against  George  G.  Pierie  and 
others.  Verdict  for  plaintiff,  and  defendant  the  First  Association 
of  Spiritualists  of  Philadelphia  appeals. 

Reversed. 

Argued  before  Mitchell,  Dean,  Fell,  Brown,  Mestrezat, 
and  Potter,  JJ. 

James  Gay  Gordon  and  W.  H.  R.  Lukens,  for  appellant. 

John  G.  Johnson,  for  appellee. 

Potter,  J. —  The  will  which  is  brought  before  us  by  the  record 
in  this  case  does  not  bear  upon  its  face  any  indication  that  it  is 
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the  product  of  an  unbalanced  mind.  Upon  the  contrary,  it  shows 
throughout  the  impress  of  a  rational  mind,  possessed  of  clear  and 
definite  knowledge  of  the  character  and  extent  of  the  estate,  and 
of  the  persons  upon  whom  it  is  bestowed.  In  its  various  pro- 
visions, nothing  appears  which  offends  the  reason  or  shocks  the 
moral  sense.  It  speaks,  rather,  in  terms  of  thoughtful  and  con- 
siderate kindness.  In  the  bequest  to  his  daughter,  the  testator 
carefully  provides  for  her  a  home  so  long  as  she  lives,  and  an 
annual  income,  payable  in  equal  monthly  payments,  and,  with 
rather  minute  attention  to  the  details  of  her  comfort,  directs  that, 
in  addition,  she  shall  be  supplied  with  eight  tons  of  coal  annually, 
to  be  procured  for  her  by  his  executors  in  the  month  of  August 
of  each  year.  He  also  provides  that  his  burial  lot  in  the  cemetery 
shall  be  kept  and  used  for  the  interment  of  himself  and  his  daugh- 
ter and  her  children.  It  is  apparent  from  an  inspection  of  the 
will  that  the  testator  was  not  unmindful  of  his  parental  relation, 
but  that  he  made  thoughtful  and  detailed  provision  for  his  daugh- 
ter's welfare  during  her  lifetime.  In  the  same  spirit,  he  provided  a 
home  and  an  annual  income  for  the  term  of  her  life  for  his  faith- 
ful servant  and  housekeeper,  Mrs.  Laubach,  who  had  ministered 
to  him  for  many  years.  After  thus  providing  for  his  daughter 
and  for  his  housekeeper  during  their  lives,  he  gives  his  entire 
estate  to  the  First  Association  of  Spiritualists  of  Philadelphia,  to 
be  applied  to  the  purchase  of  a  lot,  and  the  erection  of  a  building 
thereon,  to  be  known  as  "  Mcllroy  Hall.,,  In  the  event  of  the 
failure  of  the  trustees  of  the  association  to  act  in  this  direction 
within  three  years  after  receiving  the  whole  of  his  residuary 
estate,  then  the  proceeds  are  to  be  applied  to  the  establishment  of 
a  home  for  white  Protestant  orphan  children,  to  be  called  the 
"  Mcllroy  Institute."  The  First  Association  of  Spiritualists  of 
Philadelphia,  thus  referred  to,  is  a  corporation  of  Pennsylvania, 
duly  incorporated  by  the  Court  of  Common  Pleas  of  Philadelphia 
county.  It  appears  from  the  evidence  that  the  testator,  Alexander 
Mcllroy,  executed  this  will  upon  July  20,  1880.  He  did  not  die 
until  May  27,  1897,  nearly  seventeen  years  afterward ;  having  in 
the  meantime  added  five  codicils,  the  last  of  which  was  made 
upon  March  n,  1897.  By  it  he  ratified  the  will  and  the  second 
and  third  codicils  thereof.  The  will  and  its  several  codicils  were 
duly  admitted  to  probate  by  the  register  of  wills,  but,  at  the  in- 
Vol.  VIII  — 29 
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stance  of  Martha  Buchanan,  the  only  daughter  of  the  testator, 
an  appeal  was  taken  to  the  Orphans'  Court,  and  an  issue  was 
thereafter  awarded,  and  sent  to  the  Common  Pleas  for  trial, 
wherein  Martha  Buchanan  was  plaintiff,  and  the  executors  and 
the  remaining  legatees  under  the  will  were  defendants.  The 
issue,  as  framed,  involved  an  inquiry  into  the  question  of  the  gen- 
eral sanity  of  the  testator,  and  also  as  to  the  exertion  of  undue  in- 
fluence in  the  making  of  the  will  upon  the  part  of  certain  persons, 
called  "  Spiritualists."  But  no  evidence  was  offered  which  tended 
to  show  that  any  undue  influence  was  exercised  upon  the  testator 
by  any  living  person,  and  this  portion  of  the  inquiry  was  therefore 
narrowed  to  what  was  incidental  to  the  allegation  of  mental  inca- 
pacity. This,  it  was  contended,  existed  as  the  result  of  a  delusion 
under  which  the  testator  rested  with  regard  to  his  daughter  and 
her  sons,  which  influenced  him  and  prejudiced  him  against  them 
in  the  making  of  his  will.  There  was  no  testimony  which  ques- 
tioned the  general  sanity  of  the  testator,  or  which  showed  any  lack 
of  ability  upon  his  part  to  conduct  in  an  entirely  rational  and 
proper  manner  the  ordinary  transactions  of  life. 

In  order  to  justify  the  setting  aside  of  the  will  upon  the 
grounds  submitted,  there  must  be  evidence  not  merely  that  the 
testator  was  the  victim  of  a  delusion,  but  that  he  was  controlled  by 
the  delusion  in  the  making  of  his  will,  and  was  led  by  it  to  im- 
properly disregard  his  daughter  and  her  sons.  Does  the  record 
show  that  there  was  any  such  evidence  in  this  case  ?  The  estate 
seems  to  have  been  modest  in  amount,  and  the  provision  made  by 
the  testator  for  the  comfort  of  his  daughter  and  his  housekeeper 
during  their  lives  would  apparently  consume  a  large  portion  of 
the  income.  The  contestant  does  not,  however,  regard  with  dis- 
favor these  provisions  of  the  will,  nor  does  she  seem  to  consider 
them  as  instigated  by  an  insane  delusion.  It  is  the  failure  of  the 
testator  to  give  her  the  entire  estate  in  fee  which  she  testifies  is,  in 
her  opinion,  proof  of  his  partial  insanity.  This  court,  in  Taylor 
v.  Trich  (165  Pa.  St.  586,  30  Atl.  1053,  44  Am.  St.  Rep.  679), 
after  citing  authorities  defining  "  partial  insanity,"  and  discussing 
their  application,  said :  "  The  question  in  any  given  case  is,  there- 
fore, whether  the  act  under  investigation  was  done  upon  consid- 
eration of  existing  facts,  or  under  the  influence  of  a  delusion  that 
controlled  the  will  of  the  doer,  and  destroyed  his  freedom  of 
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action."  In  the  present  case  the  question  is  whether  Alexander 
Mcllroy  was,  at  the  time  he  made  his  will,  subject  to  a  delusion, 
amounting  to  partial  insanity,  which  controlled  him  and  prevented 
the  free  exercise  of  his  judgment ;  it  being  alleged  that  the  par- 
ticular delusion  to  which  he  was  subject  was  an  unfounded  dis- 
trust of  his  daughter,  and  a  feeling  of  ill  will  against  her  and  her 
sons.  Unquestionably,  he  was  a  believer  in  Spiritualism.  But 
there  is  abundance  of  authority  for  the  proposition  that  mere  belief 
in  Spiritualism,  ghosts,  dreams,  etc.,  is  not  proof  of  insanity. 
There  are  many  cases  holding  that  without  proof  that  such  a 
belief  resulted  in  some  insane  delusion,  which  prompted  the  act 
sought  to  be  set  aside,  the  act  is  valid,  however  extreme  or  un- 
reasonable the  faith  in  Spiritualism  or  other  like  beliefs. 

In  the  Matter  of  Halbert's  Wul  (15  Misc.  Rep.  308,  37  N.  Y. 
Supp.  757)  Surrogate  Collier  says :  "  Some  evidence  was  given 
in  reference  to  the  religious  belief  of  decedent.  For  many  years 
she  had  been  a  Spiritualist,  and  had  done  many  things  consistent 
with  the  teachings  of  Spiritualism.  She  visited  the  cemetery,  and 
communed  with  the  spirits  of  her  deceased  husbands ;  set  apart  a 
bedroom  for  them  in  order  that  they  might  have  a  place  to  rest 
when  they  visited  her ;  placed  at  the  table  a  sufficient  number  of 
plates  for  them ;  and  did  numerous  other  things  attributable,  from 
this  evidence,  to  her  belief.  We  are  not  to  treat  Spiritualism  theo- 
logically, but  legally,  in  its  application  to  the  testamentary  capacity 
of  the  testatrix.  It  matters  not  what  our  individual  opinion  may 
be  as  to  the  facts,  formalities,  or  claims  of  Spiritualism.  That  has 
nothing  to  do  with  this  case.  There  is  no  evidence  that  decedent 
did  things  other  than  those  which  are  understood  to  be  the  result 
of  the  teachings  of  Spiritualism.  There  was  no  delusion  which 
was  the  result  of  her  belief  which  entered  into  the  execution  or 
preparation  of  this  instrument.  It  is  well  settled  that  believers 
in  this  faith,  when  testamentary  capacity  is  in  question,  must  be 
considered  in  the  same  light  as  those  who  take  part  in  any  other 
religious  ceremony." 

In  the  Matter  of  Rohe's  Will  (22  Misc.  Rep.  415,  50  N.  Y. 
Supp.  392),  says  Surrogate  Marcus  (on  page  418,  22  Misc. 
Rep.,  and  on  page  394,  50  N.  Y.  Supp.)  :  "  The  testimony 
offered  by  the  contestants  relating  to  the  Spiritualistic  seances, 
when  closely  analyzed,  seems  to  show  nothing  but  the  fact  that  the 
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testatrix  was  a  believer  in  Spiritism.  There  is  an  entire  absence 
of  testimony  as  to  the  influence  of  Spiritualism  upon  the  partic- 
ular disposition  of  her  property  as  made  by  her.  It  must  be 
conceded  that  the  evidence  proves  conclusively  that  the  testatrix 
was  a  believer  in  Spiritism,  but  it  in  no  way  shows  that  her  visits 
amongst  the  people  with  whom  she  came  in  contact  at  the  time  the 
seances  were  held,  or  the  messages  received  by  her  from  inter- 
ested or  disinterested  persons,  affected  by  the  same  belief,  in  any 
way  induced  her  to  make  any  disposition  of  her  property  in  any 
particular  or  specified  way,  or  in  any  way.  It  may  be  that  some 
influence,  by  means  of  these  seances,  was  obtained  over  her,  but 
by  whom,  and  to  what  purpose,  is  not  shown.  It  may  be  that  all 
these  Spiritualistic  seances  and  messages  were  a  scheme  of  de- 
ception and  fraud,  but  there  is  no  proof  in  the  case  which  ought 
to  support  a  judgment  that  such  was  a  fact.  *  *  *  The  will 
of  one  who  believes  in  Spiritism  is  not  on  that  account  void,  nor 
is  it  evidence  of  mental  unsoundness.  It  must  be  shown,  in  order 
to  void  a  will  on  that  account,  that  it  was  the  offspring  of  such 
belief." 

To  the  same  effect  is  Keeler  v.  Keeler  (20  N.  Y.  St.  439, 
3  N.  Y.  Supp.  629)  ;  and  the  cases  are  well  summed  up  in  Middle- 
ditch  v.  Williams  (45  N.  J.  Eq.  726,  17  Atl.  826,  4  L.  R.  A.  738), 
where  the  vice-ordinary  says  (page  735,  45  N.  J.  Eq.,  page  830, 
17  Atl.,  and  4  L.  R.  A.  738) :  "  The  testator's  belief  in  Spiritual- 
ism was  not  a  morbid  fancy,  arising  spontaneously  in  his  mind, 
but  a  conviction  produced  by  evidence.  The  proofs  show  that, 
when  he  first  commenced  attending  what  are  called  '  seances/  he 
was  inclined  to  be  skeptical ;  afterward  his  mind  seemed  to  be  in 
an  unstable  condition  —  he  sometimes  believed,  and  at  others 
doubted  —  and  that  it  was  not  until  the  spirits  gave  an  extraordi- 
nary exposition  of  their  power  *.  *  *  that  his  last  doubts  as 
to  the  reality  of  the  manifestations  were  removed.  Believing, 
as  I  do,  that  these  manifestations  were  correctly  described  by 
Vice-Chancellor  Gifford  in  Lyon  v.  Home  (L.  R.,  6  Eq.  655, 
682),  when  he  called  them  '  mischievous  nonsense,  well  calculated, 
on  the  one  hand,  to  delude  the  vain,  the  weak,  the  foolish,  and  the 
superstitious,  and,  on  the  other,  to  assist  the  projects  of  the  needy 
and  of  the  adventurer/  still  it  seems  to  me  to  be  entirely  clear  that 
it  cannot  be  said  that  a  person  who  does  believe  in  their  reality  is, 
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because  of  such  belief,  of  unsound  mind  or  subject  to  an  insane 
delusion.  No  court  has  as  yet  so  held.  No  cases  on  this  subject 
were  cited  on  the  argument.  Those  which  I  have  examined  uni- 
formly hold  that  a  belief  in  Spiritualism  is  not  insanity.  The 
court,  in  Robinson  v.  Adams  (62  Me.  369,  16  Am.  Rep.  473), 
said :  '  Belief  in  Spiritualism  is  not  insanity,  nor  an  insane  de- 
lusion. *  *  *  The  term  "  delusion,"  as  applied  to  insanity, 
is  not  a  mere  mistake  of  fact,  or  the  being  misled  by  false  testi- 
mony or  statements  to  believe  that  a  fact  exists  which  does  not 
exist.'  And  in  Brown  v.  Ward  (53  Md.  376,  393,  36  Ani.  Rep. 
422),  it  was  said:  'The  court  cannot  say,  as  a  matter  of  law, 
that  a  person  is  insane  because  he  holds  the  belief  that  he  can 
communicate  with  spirits  [of  the  dead],  and  can  be  and  is  advised 
and  directed  by  them  in  his  business  transactions  and  the  disposi- 
tion of  his  property.'  Subsequently  the  same  view  was  expressed 
in  Otto  v.  Doty  (61  Iowa,  23,  15  N.  W.  578),  and  also  in  the 
Matter  of  Smith's  Will  (52  Wis.  543,  8  N.  W.  616,  9  id.  665,  38 
Am.  Rep.  756).  The  utmost  length  to  which  any  court  has  yet 
gone  on  this  subject  is  to  declare  that  a  belief  in  Spiritualism  may 
justify  the  setting  aside  of  a  will,  when  it  is  shown  that  the  tes- 
tator, through  fear,  dread,  or  reverence  of  the  spirit  with  which 
he  believed  himself  to  be  in  communication,  allowed  his  will  and 
judgment  to  be  overpowered,  and,  in  disposing  of  his  property, 
followed  implicitly  the  directions  which  he  believed  the  spirit  gave 
him ;  but  in  such  case  the  will  is  set  aside,  not  on  the  ground  of 
insanity,  but  of  undue  influence." 

Turning  again  to  the  present  case,  we  find  from  the  testimony 
that  while  the  testator  held  firmly  to  the  conviction  that  he  could, 
through  mediums,  communicate  with  the  spirits  of  the  departed, 
and  particularly  with  the  spirit  of  his  dead  son,  yet  it  does  not 
appear  that  he  believed  or  ever  admitted  that  he  was  influenced 
in  any  way  by  the  spirits  in  the  preparation  of  his  will.  Neither 
at  the  time  when  the  will  was  executed,  in  1880,  nor  when  the 
various  codicils  were  added  from  time  to  time,  during  a  period 
of  seventeen  years  thereafter,  was  there  evidence  that  he  claimed 
or  admitted  that  he  was  guided  or  controlled  by  the  advice  or 
suggestion  of  his  spirit  friends  in  the  disposition  of  his  estate. 

But  while  it  is  not  urged  upon  behalf  of  the  contestant  that 
there  is  any  direct  evidence  that  any  provision  of  the  will  was 


454  PROBATE  REPORTS  ANNOTATED. 

inserted  at  the  instance  of  any  one  known  as  a  "  Spiritualist,*' 
or  by  reason  of  any  communication  to  the  testator  from  the  spirit 
world,  yet  it  is  strongly  urged  that  through  his  faith  in  the  reality 
of  such  communications,  and  his  daughter's  contempt  for  any 
such  belief,  which  excited  his  anger,  the  testator  became  imbued 
with  an  insane  delusion  concerning  his  daughter  and  her  sons, 
which  prejudiced  him  against  them.  But  in  so  far  as  any  such  ill 
will  existed,  it  can  be  accounted  for  upon  perfectly  natural 
grounds.  The  daughter  admits  frequent  disagreements  with  her 
father  upon  the  subject  of  Spiritualism,  and  says  that  she  did  not 
hesitate  to  express  her  contempt  for  his  belief,  and  that  she  sought 
to  convince  him  of  his  credulity.  Few  parents  are  willing  to 
meekly  accept  reproof  and  admonition  from  a  son  or  daughter. 
But  whatever  these  differences  of  opinion  may  have  been,  they 
were  not  very  serious,  for  the  testator  continued  to  show  the 
genuineness  of  his  affection  in  a  most  practical  way,  by  providing 
a  house  for  his  daughter  and  her  family  to  live  in,  and  contribut- 
ing for  many  years  to  their  support. 

The  testimony  does  show  that  he  was  at  times  suspicious  and 
irritable,  and  was  subject  to  infirmities  of  temper.  But  the  same 
may  be  said  of  many  men  who  are  not  to  be  charged  with  partial 
insanity.  In  her  evidence,  Mrs.  Buchanan  passes  in  review  some 
thirty  years  of  the  life  of  her  father.  She  recalls  and  recites  a 
number  of  instances  of  queer  and  whimsical  conduct  on  his  part 
during  that  long  period  of  time.  Told  connectedly,  and  massed 
together,  their  effect  is  greatly  heightened.  But  if  it  be  remem- 
bered that  in  point  of  fact  they  were  isolated  instances,  distributed 
through  long  years  of  a  life  indisputably  sane  and  normal  in  its 
everyday  aspects,  they  lose  much  of  their  force.  Many  of  them 
occurred  years  before  the  will  was  made.  None  of  them  are  con- 
nected with  its  execution,  and  during  all  the  time  in  which  the 
contestant  alleges  that  there  was  a  display  of  ill  feeling  upon  the 
part  of  her  father  toward  herself  and  her  sons,  she  was  being 
sheltered  in  the  home  which  he  had' provided  for  her  and  her 
children,  and  was  being  supported  by  his  bounty.  She  testifies 
that  for  years  he  gave  her  an  allowance  of  $50  per  month,  and 
this  out  of  the  modest  pay  of  a  night  watchman.  With  advancing 
years  and  increasing  feebleness,  and  the  loss  of  his  own  position, 
he  was  unable  to  maintain  this  allowance  to  her.    But  the  terms 
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of  his  will,  and  the  careful  provision  he  there  made  for  her,  are 
in  total  disaffirmance  of  the  idea  that  he  was  under  any  delusion 
which  induced  any  feeling  of  unkindness  or  ill  will  toward  her. 
He  had  provided  for  her  during  the  years  while  her  children  were 
growing  up,  and  when  he  made  his  will  she  was  a  woman  in  mid- 
dle life,  with  a  family  of  grown-up  sons  and  a  daughter.  Surely 
the  testator  may  be  pardoned  if,  under  these  circumstances,  he 
felt  that  he  had  done  his  paternal  duty.  Nor  is  there  occasion 
for  wonder,  if,  after  making  further  reasonable  provision  in  his 
will  for  this  same  daughter  and  for  his  faithful  housekeeper,  he 
felt  at  liberty  to  indulge  a  desire  to  perpetuate  his  name  through 
a  bequest  for  the  benefit  of  a  belief  from  whose  teachings,  how- 
ever mistaken  he  may  have  been,  he  undoubtedly  felt  that  he  had 
received  much  comfort  and  consolation.  We  find  no  ground  for 
the  assumption  that  the  daughter  was  entitled  to  the  whole  of 
her  father's  estate  in  fee,  and  that  his  failure  to  give  it  to  hef  was 
caused  by  an  insane  delusion  which  made  her  the  object  of  his  ill 
will. 

While  the  various  assignments  of  error  to  the  charge  of  the 
court  may  not  be  specifically  sustained,  yet  a  careful  consideration 
of  the  evidence  has  satisfied  us  that,  as  a  whole,  it  falls  short  of 
sustaining  the  allegations  either  of  testamentary  incapacity  or 
undue  influence. 

We  think  that,  under  all  the  evidence  in  the  case,  the  defend- 
ants were  entitled  to  binding  instructions  in  their  favor.  The 
tenth  assignment  of  error  is  therefore  sustained,  the  judgment 
is  reversed,  and  the  issue  is  directed  to  be  set  aside ;  the  costs  to 
be  paid  by  the  appellee. 


Note.— MENTAL  CAPACITY  AS  AFFECTED  BY  SPIRITUALISM. 

(a)  Effect  of  belief. 

(b)  Must  directly  affect  will. 

And  see  notes  "  Mental  Capacity  to  Make  a  Will,"  5  Prob.  Rep.  An- 
not.  382;  "  Delusions,"  Id.  224. 

(a)  Effect  of  belief.— Belief  in  Spiritualism  does  not  of  itself  affect 
mental  capacity  to  make  a  will.  (Will  of  Smith,  52  Wis.  543,  8  N.  W. 
616,  9  id.  665;  Matter  of  H albert,  15  Misc.  Rep.  308,  37  N.  Y.  Supp.  757; 
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Otto  v.  Doty,  61  Iowa,  23,  15  N.  W.  578;  Middleditch  v.  Williams,  45 
N.  J.  Eq.  726,  17  Atl.  826  —  there  is  a  valuable  note  to  this  case;  Ful- 
bright  v.  Perry  Co.,  145  Mo.  432,  46  S.  W.  955;  Dunham's  Appeal,  27 
Conn.  192;  Brown  v.  Ward,  53  Md.  376.) 

(b)  Mmt  directly  affect  will.—  Delusion  of  a  testator  that  he  is  guided 
by  spirits  of  the  dead  through  mediums  does  not  destroy  his  competency 
to  make  a  will,  when  there  is  nothing  to  show  that  the  subject  of  Spiritu- 
alism enters  his  mind  in  connection  with  the  will.  (Whipple  v.  Eddy, 
161  111.  114,  43  N.  E.  789) 

Belief  in  Spiritualism  is  not  evidence  of  mental  incapacity,  especially 
where  it  does  not  appear  that  such  belief  had  anything  to  do  with  the 
making  of  the  will.  (In  re  Spencer,  96  Cal.  448,  31  Pac.  453.)  But 
may  be  an  element  in  establishing  undue  influence  by  a  medium.  (Con- 
nor v.  Stanley,  72  Cal.  556,  14  Pac.  306.  And  see  Woodbury  v.  Obear, 
7  Gray,  467;  Lyon  v.  Home,  L.  R.,  6  Eq.  655.) 

Will  must  have  been  the  offspring  of  belief  in  Spiritualism.  (In  re 
Rohe's  Will,  22  Misc.  Rep.  415,  50  N.  Y.  Supp.  392.  And  see  Bonard's 
Will,  16  Abb.  Pr.  [N.  S.]  128.) 

Or  will  must  have  been  prompted  by  such  a  delusion.  (Orchardson  v. 
Cofield,  171  HI.  14,  49  N.  E.  197) 

Belief  in  spirits  and  in  communications  from  them  directly  influencing 
the  making  of  the  will,  as  a  material  element  in  establishing  mental  in- 
capacity. (See  Robinson  v.  Adams,  62  Me.  369;  McClary  v.  Stull,  44 
Nebr.  175,  62  N.  W.  501.) 

Belief  in  witchcraft  as  evidence  of  mental  incapacity.  (Kelly  v.  Miller, 
39  Miss.  17.) 


In  re  Martin  et  a/. 

[Supreme  Court  of  Rhode  Island,  Feb.  2,  1903;      R.  I.      ,54  Atl.  589! 

Wills  —  Construction  —  Fund  for  Payment  of  Debts  — 
General  and  Specific  Legacies  —  Order  of  Application  — 
Expenses  of  Administration  —  Residuary  Bequests  — 
Abatement  of  Legacies. 

1.  The  general  scheme  of  distribution  of  property  provided  for  by  testa- 
trix in  her  will  was  to  provide  for  her  only  son,  and  exclude  his 
creditors  from  any  benefit  thereunder.  Her  property  was  much 
diminished,  through  various  causes,  between  the  time  of  the  execu- 
tion of  her  will  and  her  death;  and  she  had  also  become  surety  on 
certain  obligations  of  her  son,  secured  by  a  pledge  of  stock.  About 
four  years  after  the  execution  of  the  will  she  added  a  codicil,  in 
which  she  provided  that  her  trustee  should  pay  the  obligation  for 
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which  she  had  become  surety,  provided  that  the  trustee  received  from 
the  pledgee  the  stock  held  as  collateral.  Testatrix  knew  at  the 
time  she  executed  the  codicil  the  condition  of  her  estate,  and  that 
under  the  will,  as  it  stood,  her  property  would  not  be  sufficient  to 
pay  her  general  pecuniary  legacies.  Held,  that  it  was  testatrix's  in- 
tention that  her  estate  should  be  subrogated  to  her  son's  rights  in 
the  pledged  stock,  and  hence  the  debt  secured  thereby  should  be  paid 
by  a  sale  of  the  stock. 

2.  Where  a  codicil  prescribed  that  the  trustee  under  the  will  should  pay 

a  certain  debt  of  the  estate,  and  the  trust  fund  was  not  charged  with 
the  debt,  and  the  trustee  was  also  executor,  the  debt  should  be  paid 
by  him  as  executor. 

3.  Under  a  will  providing  that  the  trustee  should  receive  all  the  income 

arising  from  a  certain  farm,  and,  after  paying  necessary  expenses 
and  taxes,  pay  the  residue  of  the  income  to  testatrix's  son,  but 
further  providing  that  the  trustee  should  permit  the  son  to  live  on 
the  farm,  and  so  discharge  the  trust,  as  to  any  income  therefrom, 
so  long  as  the  son  did  not  forfeit  the  same,  the  son,  if  living  on  the 
farm,  should  pay  the  taxes,  repairs,  and  expenses. 

4.  Where  several  trust  funds  are  created  by  a  will,  each  should  be  sepa- 

rately taxed  for  the  payment  of  its  individual  expenses  of  manage- 
ment and  tax.;  but  the  common  expenses  of  proving  the  will,  paying 
debts,  and  transferring  legacies  should  be  paid  from  the  estate  as 
a  whole. 

5.  Where  a  will  shows  no  intention  on  the  part  of  testatrix  to  exonerate 

the  personal  estate  from  liability  for  debts,  the  testatrix's  personal 
estate  is  primarily  liable.  On  the  exhaustion  of  the  personal  estate, 
general  legacies  and  devises,  both  standing  on  a  footing  of  equal  lia- 
bility and  ratable  contribution,  must  be  resorted  to;  and,  after  them, 
chattels  specifically  bequeathed,  and  real  estate  specifically  devised, 
contributing  pro  rata  according  to  their  value  at  testatrix's  death. 
Each  class  must  be  exhausted  before  resorting  to  the  next. 

6.  A  general   legacy   is   one   which   does   not  necessitate   delivering   any 

particular  thing,  or  paying  monev  out  of  any  particular  portion  of 
the  estate. 

7.  A  specific  legacy  is  a  gift  or  bequest  of  some  definite,  specific  thing, 

capable  of  being  designated  and  identified. 

8.  Gifts   of   stated    sums   of   money,    without   specifying   any    distinctive 

money,  in  contradistinction  to  any  other  money  of  like  amount,  are 
general  legacies. 

9.  Where  a  will  provided  that  testatrix's  son  should  be  permitted  to  live 

on  a  certain  farm,  in  lieu  of  receiving  the  income  thereof,  and  after 
his  death  the  farm  to  be  sold,  and  the  proceeds  to  go  to  ulterior 
donees,  the  legacy  is  a  specific  one,  notwithstanding  its  inclusion 
under  the  clause,  "  all  the  real  estate  of  which  I  shall  die  seized, 
• »    *    *    excepting    *    *    *    my  homestead.'* 
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io.  Where  a  will  provides  that  the  trustee  should  sell  testatrix's  home- 
stead, and  invest  the  proceeds  for  the  benefit  of  testatrix's  son,  and, 
after  his  death,  pay  the  principal  to  ulterior  donees,  the  bequest  is 
specific. 

ii.  A  legacy  of  promissory  notes  is  a  specific  legacy,  subject  to  reduction 
by  payments  made  prior  to  the  death  of  testatrix. 

12.  A  legacy  of  "  my  stock  "  in  a  certain  bank  is  a  specific  legacy  of  all 

the  stock  standing  in  testatrix's  name  at  the  time  of  her  death. 

13.  A  legacy  of  230  shares  of  stock  in  a  designated  corporation  is  specific. 

14.  No  part  of  the  income  of  funds  or  property  specifically  bequeathed  can 

be  used  to  pay  debts  of  testatrix,  if  there  was  sufficient  property  not 
specifically  bequeathed. 

15.  A  residuary  bequest  is  general,  and  not  specific,  though  articles  be- 

queathed are  enumerated. 

16.  A  residuary  legatee  cannot  call  upon  either  general  or  specific  legacies 

or  devises  to  abate  in  his  favor,  even  if  the  entire  residue  be 
exhausted. 

Petition  for  an  opinion  on  a  case  stated  for  the  construction 
of  a  will  by  George  A.  Martin,  executor  and  trustee  of  the  will 
of  Amey  Mowry,  deceased,  and  others. 

Opinion  rendered. 

Argued  before  Stiness,  C  J.,  and  Tillinghast  and  Rogers, 
JJ. 

Clarke  H.  Johnson,  Walter  S.  Reynolds,  Dexter  B.  Potter, 
Cooke  &  Angell,  Arnold  Green,  John  C.  Pegram,  Comstock  & 
Gardner,  Van  Slyck  &  Mumford,  and  Barney  &  Lee,  for  various 
parties. 

Rogers,  J. —  This  is  a  petition  in  equity,  under  chapter  240, 
section  24,  General  Laws  of  Rhode  Island,  1896,  for  an  opinion, 
preferred  by  George  E.  Martin,  executor  and  trustee,  and  by  Her- 
bert Winsor  Mowry,  Walter  Scott  Mowry,  and  others,  devisees 
or  legatees,  under  the  will  of  Amey  Mowry,  of  Providence,  de- 
ceased, for  the  construction  of  certain  clauses  thereof,  and  of 
the  codicil  thereto. 

It  appeared  that  the  testatrix  died  at  Providence,  October  12, 
1900,  leaving  a  last  will,  dated  September  25,  1894,  and  a  codicil 
thereto,  dated  October  20,  1898,  which  said  will  and  codicil  were 
duly  admitted  to  probate  November  7,  1900,  and  said  Martin  was 
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duly  appointed  as  executor  and  trustee  thereunder,  and  is  now 
acting  as  such;  that  said  Herbert  Winsor  Mowry  and  Walter 
Scott  Mowry  are  father  and  son,  and  son  and  grandson,  respec- 
tively, of  the  testatrix,  and  her  sole  lineal  descendants  living  at 
the  date  of  her  will  and  at  the  time  of  her  death ;  that  said  will 
contained  a  dozen  separate  devises  and  bequests,  some  being 
general  and  some  specific.  The  residuary  clause  was  as  follows : 
"  Fifteenth.  All  the  rest  and  residue  of  my  estate  I  give,  devise 
and  bequeath  to  my  said  son,  to  him,  his  heirs  and  assigns  for- 
ever, including  all  my  household  furniture,  ornaments,  books, 
pictures  and  utensils."  The  bulk  of  the  testatrix's  property  was 
given  by  a  series  of  devises  and  legacies  to  said  Martin  m  trust 
for  her  said  son's  benefit  for  life,  and  after  his  death  to  said  son's 
children,  or  their  lineal  descendants,  with  ulterior  gifts,  in  cer- 
tain contingencies,  over  to  certain  persons  or  charitable  institu- 
tions —  mostly  the  latter.  The  only  purpose  apparent  in  breaking 
the  aggregate  amount  of  the  legacies  for  the  benefit  of  her  son  up 
into  numerous  separate  trusts  was  to  distribute  the  ulterior  gifts, 
should  they  ever  take  effect,  among  a  large  number  of  objects  — 
mostly  charitable  institutions. 

The  codicil  directed  the  trustee,  in  the  words  thereof,  "  as  soon 
as  reasonably  may  be  after  my  decease  to  pay  the  indebtedness 
which  my  son  Herbert  Winsor  Mowry  now  owes,  or  may  then 
owe  to  Jewett  City  Savings  Bank,  provided  that  said  trustee  and 
his  successors  receive  from  said  bank  the  shares  of  the  capital 
stock  of  Slater  Cotton  Company  of  Pawtucket,  Rhode  Island,  now 
or  then  held  by  said  bank  as  collateral  to  said  indebtedness." 

It  further  appeared  that  on  September  25,  1894,  the  time  of 
the  execution  of  said  will,  said  testatrix  was  seized  and  pos- 
sessed of  no  real  estate  other  than  the  homestead  estate  and  the 
farm  in  Cranston  mentioned  in  said  will,  nor  did  she  acquire  any 
other  real  estate,  but  died  seized  and  possessed  of  said  home- 
stead and  said  farm;  that  at  the  time  of  the  execution  of  said 
will,  in  1894,  the  testatrix  was  possessed  of  certain  personal 
estate  detailed  in  the  petition,  together  with  money  and  other 
personal  property  aside  from  that  specifically  bequeathed,  to  an 
amount  probably  sufficient  to  pay  the  pecuniary  legacies  named 
in  the  fourth,  fifth,  sixth,  seventh,  and  tenth  clauses  of  said  will ; 
that  at  the  time  of  the  execution  of  said  will  the  testatrix  was  not 
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possessed  of  property  much,  if  any,  in  excess  of  the  amount  re- 
quired for  the  general  and  specific  devises  and  legacies  of  said 
.  will  and  to  pay  debts ;  that  thereafterward,  on  account  of  a  pro- 
longed illness,  covering  a  period  of  years  from  the  date  of  said 
will  till  the  time  of  her  decease,  the  property  of  the  testatrix  was 
materially  reduced,  so  that  at  the  time  the  codicil  was  executed, 
in  October,  1898,  said  testatrix  was  possessed  of  considerably  less 
than  when  said  original  will  was  executed,  in  September,  1894, 
and  at  the  time  of  her  death  her  said  property  had  been  still 
further  reduced,  and  comprised,  besides  said  homestead  and 
farm,  and  certain  personal  property  specifically  bequeathed,  other 
personal  property  not  specifically  mentioned  in  said  will,  to  an 
amount  somewhat  in  excess  of  that  required  to  pay  debts  and 
funeral  expenses,  but  not  nearly  enough  to  pay  the  general  pe- 
cuniary legacies;  that  the  testatrix  knew  the  condition  of  her 
property  at  the  time  said  will  was  executed,  and  also  when  said 
codicil  was  added  thereto ;  that  the  indebtedness  of  Herbert  Win- 
sor  Mowry  to  the  Jewett  City  Savings  Bank,  mentioned  in  said 
codicil,  had  been  incurred  some  years  prior  to  October,  1898; 
that  the  capital  stock  of  the  Slater  Cotton  Company  then  and  now 
held  by  the  said  bank  as  collateral  security  for  the  payment  of  the 
note  of  Herbert  Winsor  Mowry  was  at  that  time,  and  now  is,  the 
property  of  said  Herbert  Winsor  Mowry,  subject  to  the  rights  of 
said  bank  as  pledgee,  said  stock  having  been  acquired  by  him 
by  will  from  his  father,  who  died  in  1889,  and  having  been  by 
said  Herbert  Winsor  Mowry  pledged  as  collateral  as  aforesaid; 
that  said  shares  of  stock  stood  on  June  10,  1891,  and  have  down 
to  the  present  time  stood,  and  now  stand,  upon  the  books  of  said 
Slater  Cotton  Company,  in  the  name  of  the  Jewett  City  Savings 
Bank,  of  Jewett  city ;  that  some  time  shortly  prior  to  the  time  of 
the  execution  of  said  codicil  said  bank  had  demanded  further 
security  for  the  payment  of  said  note  of  Herbert  Winsor  Mowry, 
and  that  the  testatrix,  his  mother,  had  indorsed  said  note,  or 
guaranteed  the  payment  thereof,  thereby  rendering  her  and  her 
estate  liable  for  its  payment;  that  for  the  trustee  to  pay  said  in- 
debtedness of  Herbert  Winsor  Mowry,  as  directed  by  said  codicil, 
will  take  well  toward  one-half  of  the  entire  estate  in  his  hands 
as  trustee,  and  that  the  amount  applicable  to  the  general  legacies 
would  be  entirely  inadequate  to  pay  said  indebtedness,  unless  some 
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or  all  the  legacies  given  in  paragraphs  9,  11,  and  13,  to  be  here- 
after considered,  shall  be  held  to  be  general,  and  not  specific ;  that 
at  the  time  said  will  was  executed,  in  1894,  said  Herbert  Winsor 
Mowry  was  quite  heavily  indebted,  through  recent  business  losses, 
but  when  said  codicil  was  added,  in  1898,  a  very  large  percentage, 
if  not  all,  of  these  claims  against  him,  outside  of  said  claim  of  the 
Jewett  City  Savings  Bank,  had  become  nonenforceable  through 
the  operation  of  the  statute  of  limitations. 

The  opinion  of  the  court  is  sought  upon  several  questions, 
some  of  which  are  involved  with  others  relating  to  the  marshaling 
of  the  decedent's  estate  for  the  payment  of  debts  and  the  satis- 
faction of  legacies.  We  shall  therefore  answer  the  questions 
deemed  necessary  to  be  answered,  in  such  order  as  appears  to  us 
most  logical  and  convenient. 

The  gist  of  the  petitioners'  first  and  second  questions,  stripped 
of  some  of  their  ramifications,  to  be  considered  later,  practically 
amounts  to  this :  Out  of  what  funds  is  the  indebtedness  of  Her- 
bert Winsor  Mowry  to  be  paid,  as  directed  in  said  codicil  ? 

In  our  opinion,  it  should  be  paid  out  of  the  collateral,  so  far  as 
the  same  will  go.  This  seems  to  us  to  harmonize  with  the  inten- 
tion of  the  testatrix,  gleaned  not  alone  from  the  expressions  used 
in  the  codicil,  but  also  from  the  scheme  of  the  whole  will,  and 
the  circumstances  existent  at  the  time  of  the  making  of  the  codicil. 

When  the  will  was  made,  in  1894,  the  chief  object  of  the  tes- 
tatrix's bounty  was  naturally  her  only  son ;  but  it  is  noticeable  that 
that  bounty  was  carefully  restricted  to  the  personal  enjoyment  of 
that  son,  and  that  his  creditors  were  studiously  excluded  from 
any  benefit  thereunder,  for  the  son's  enjoyment  was  restricted  to 
the  income  alone,  except  as  to  the  residuum,  the  residuary  amount 
of  the  estate  under  the  will  being  little  or  nothing ;  and  the  son's 
interest  in  the  inqome  was  to  be  forfeited  in  case  of  his  alienation, 
incumbrance,  or  anticipation  of  said  income,  or  any  part  thereof, 
or  if  by  reason  of  his  insolvency  or  bankruptcy,  or  by  any  attach- 
ment, levy,  or  other  proceedings  by  creditors,  or  other  cause  what- 
ever, said  income,  or  any  part  thereof,  should,  or,  but  for  the 
proviso  now  being  mentioned,  would,  become  vested  in  or  payable 
and  pass  to  or  for  the  benefit  of  any  person  other  than  her  said 
son.  The  testatrix  at  that  time  clearly  intended  that  none  of  her 
estate  should  be  applicable  to  the  payment  of  her  son's  debts. 
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After  making  her  will,  and  before  making  her  codicil,  she  had  put 
herself  into  different  relations  to  her  son's  indebtedness,  or  a  part 
thereof,  by  guaranteeing  as  further  security  the  payment  of  his 
indebtedness  to  the  Jewett  City  Savings  Bank,  for  the  payment 
of  which  indebtedness  her  son  had  already  given  the  bank  certain 
Slater  Cotton  Company  stock  as  collateral  security.  Her  son's 
debts  to  said  bank  had  thus  become  her  obligation,  and,  if  he 
did  not  pay  it,  she  would  be  obliged  to  do  so.  Knowing,  as 
she  did,  that  if  her  said  son's  note,  thus  guaranteed  by  her,  was 
hot  paid  by  him  during  her  lifetime,  it  would  be  a  liability  upon 
her  estate,  which,  like  other  debts  and  liabilities  of  her  estate, 
would  have  to  be  liquidated  before  her  estate  could  be  settled,  she 
took  steps  in  her  codicil  to  protect  her  estate,  and  to  provide  how 
that  note  should  cease  to  be  binding  upon  it.  Her  purpose  in 
making  her  codicil  was  not  to  bestow  more  bounty  upon  her  son, 
but,  as  far  as  possible,  to  protect  her  estate  from  the  loss  he  had 
probably  put  upon  it.  The  clear  intent  from  the  language  of  her 
codicil,  re-enforced  by  the  scheme  or  structure  of  her  whole  will, 
was  that  the  trustee,  or,  rather,  the  executor  under  her  will  (for 
the  same  person  was  both  executor  and  trustee),  should  take  up 
the  note,  receive  the  collateral,  and  apply  it  to  reimbursing  her 
estate,  so  far  as  sufficient.  In  other  words,  her  estate  was  to  be 
subrogated  to  the  rights  of  the  bank,  for,  though  she  was  bound 
to  pay  the  bank  if  her  son  did  not  do  so,  yet,  as  against  her  son, 
he  would  be  her  debtor,  as  she  would  succeed  to  the  rights  of  the 
bank. 

In  Dean  v.  Rounds  (18  R.  I.  436,  446,  27  Atl.  515,  28  id.  802, 
803),  this  court  said:  "Subrogation  applies  where  one  party 
pays  a  debt  for  which  another  is  primarily  liable,  and  which,  in 
equity  and  good  conscience,  should  have  been  discharged  by  the 
latter."  In  National  Bank  v.  Cashing  (53  Vt.  321,  326),  the  court 
said :  "  It  is  only  in  cases  where  the  person  paying  the  debt 
stands  in  the  situation  of  a  surety,  or  is  compelled  to  pay  in  order 
to  protect  his  own  interests,  that  a  court  of  equity  substitutes 
him  in  the  place  of  the  creditor  as  a  matter  of  course,  without  any 
special  agreement.  A  stranger  paying  the  debt  of  another  will 
not  be  subrogated  to  the  creditor's  rights  without  an  agreement 
to  that  effect."  (See  also  24  Am.  &  Eng.  Encyc.  of  Law,  194, 
note  5,  and  cases  cited.) 
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It  has  been  urged  that,  to  construe  the  codicil  thus,  much  must 
be  read  into  it  that  is  not  there ;  and  it  is  contended  that  the  debt 
must  be  paid  by  the  trustee  or  by  her  estate,  and  that  the  Slater 
Cotton  Company  stock  pledged  as  collateral  must  be  surrendered 
to  the  son,  to  whom  it  would  belong  if  the  note  was  paid.  We 
fail  to  see  any  reasonableness  in  such  a  view.  Had  the  testatrix 
contemplated  the  delivery  of  the  stock  to  her  son,  released  from 
all  claim  by  her  estate  by  way  of  subrogation  upon  it,  it  would 
have  been  very  easy  to  have  said  so.  Her  not  saying  so,  but  pro- 
viding that  it  should  be  received  by  her  trustee,  is  a  strong  indi- 
cation that  her  purpose  was  that  it  was  to  be  received  as  any 
other  guarantor  paying  the  note  would  have  received  it,  viz.,  by 
way  of  subrogation.  Should  her  son  have  paid  the  note,  he  would 
have  received  the  collateral  upon  such  payment ;  and  if  her  estate 
pays  it  out  of  the  collateral,  and  a  surplus  thereof  remained  after 
such  payment,  the  son  would  be  entitled  to  such  surplus.  If  the 
Slater  Cotton  Company  stock  is  not  sufficient  to  pay  the  bank  in 
full,  then  the  testatrix's  estate  must  pay  the  balance  due,  the  same 
as  would  have  been  the  case  had  there  been  no  collateral,  for  the 
testatrix  was  guarantor  for  the  payment  of  her  son's  whole  in- 
debtedness to  the  bank. 

While  the  consent  of  the  son  in  reducing  to  money  the  collateral, 
to  the  surplus  of  which,  over  and  above  what  is  necessary  to  pay 
the  note  it  secures,  he  would  be  entitled,  would  doubtless  aid  the 
trustee,  yet  the  assent  of  the  son  is  not  necessary  in  effecting  the 
subrogation. 

The  codicil  provides  that  the  trustee  shall  pay  the  debt  of  the 
son  therein  referred  to,  but  there  are  at  least  eight  different  trust 
funds  raised  under  said  will,  and,  though  one  person  is  made 
trustee  of  the  several  trust  funds,  a  different  person  with  equal 
propriety  might  have  been  made  trustee  of  each  fund.  No  par- 
ticular trust  fund  is  charged  with  the  payment  of  said  indebted- 
ness, and  inasmuch  as  the  person  named  as  trustee  of  all  the  sev- 
eral trusts  is  also  named  as  executor,  whose  duty  it  ordinarily 
would  be  to  see  to  the  payment  of  the  debts  of  the  estate,  the 
words  of  Durfee,  C.  J.,  in  Boardman,  Petitioner  (16  R.  I.  131, 
142,  145,  13  Atl.  94,  97),  are  applicable  here:  "There  is  no 
stereotyped  rule  for  administering  testate  estates.  Every  such 
estate  should  be  so  administered,  if  possible,  consistently  with  the 
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law,  as  to  carry  out  the  purposes  of  the  testator,  as  those  pur- 
poses appear  from  the  will,  interpreted  as  a  whole,  in  the  light  of 
the  circumstances  in  which  it  was  made.  The  same  persons  are 
executors  of  the  will  and  trustees  under  it,  and  it  seems  to  us 
that  its  obscurity  arises  in  part  from  the  fact  that  the  draftsman 
of  the  will  has  not  always  observed  the  distinction  between  their 
capacities,  but  has  sometimes  confused  and  intermixed  them  so 
that  it  is  impossible  to  discern  clearly  where  the  functions  of  the 
executors  were  intended  to  end,  and  those  of  the  trustees  to  be- 
gin. *  *  *  It  is  the  duty  of  a  court,  in  construing  a  will,  to 
bear  in  mind  the  circumstances  under  which  it  was  made,  so  as 
to  look  at  it,  as  far  as  possible,  from  the  testator's  point  of  view." 
There  being  no  purpose  that  we  can  discover  in  having  the  trus- 
tee do  what  the  executor  is  in  a  very  much  better  position  to  do, 
we  are  of  the  opinion  that  the  word  "  trustee  "  was  inadvertently 
used  instead  of  the  word  "  executor,"  which  was  intended,  and 
that  therefore  the  word  "  trustee,"  as  used  in  the  codicil,  must 
be  construed  as  meaning  the  executor. 

The  foregoing  seems  to  us  to  fully  answer  the  first  two  ques- 
tions propounded  to  us,  unless,  indeed,  the  collateral  should  be 
insufficient  to  pay  the  guaranteed  indebtedness  in  full,  and,  inas- 
much as  the  indebtedness  not  met  by  the  collateral  would  be  like 
any  other  debt  of  the  testatrix,  the  fund  from  which  it  would  be 
paid  will  be  considered  later  on,  when  considering  the  marshaling 
of  the  decedent's  estate  for  the  payment  of  debts. 

To  the  third  question  —  as  to  whether  the  repairs  and  taxes  on 
the  Cranston  farm  shall  be  paid  during  the  life  of  Herbert  Winsor 
Mowry  by  the  trustee  under  testatrix's  will,  or  by  said  Herbert 
Winsor  Mowry  —  we  would  say  that  in  and  by  the  second  clause 
of  said  will,  which  disposes  of  said  farm,  it  is  expressly  provided 
that  "  said  trustee  shall  receive  and  collect  all  the  income  arising 
therefrom  and  after  paying  all  sums  necessary  for  taxes  and 
expenses  and  all  such  other  sums  as  may  be  required  for  the 
proper  care  and  management  of  said  trust  property  and  for  the 
execution  of  the  trusts  hereby  created  to  pay  over  the  residue  of 
said  income  at  reasonable  periods  to  my  son  Herbert  Winsor 
Mowry  for  his  own  use  during  the  term  of  his  natural  life."  Said 
second  clause  further  provides  that  "  said  trustee  may  allow  my 
said  son  to  live  on  my  farm  in  the  town  of  Cranston  and  so  dis- 


IN  RE  MARTIN  ET  AL.  465 

charge  his  trust  as  to  any  income  therefrom  so  long  as  my  said 
son  has  not  lost  or  forfeited  the  same."  The  testatrix's  directions 
seem  to  be  very  explicit  that  the  taxes,  etc.,  are  to  be  paid  out  of 
the  income  of  said  farm,  and  that  only  the  net  income  shall  go 
to  her  son.  The  only  question  therefore  that  can  possibly  arise, 
is  in  case  the  son  himself  should  live  on  the  farm,  as  he  is  al- 
lowed to  do.  Even  then,  however,  it  seems  to  us,  the  son's  living 
there  is  only  to  be  in  lieu  of  the  net  income,  and  that  the  son 
must  pay  taxes,  repairs,  etc.,  on  said  farm  estate. 

The  son,  under  said  clause,  takes  an  equitable  estate  for  life 
in  said  farm,  subject  in  certain  contingencies  to  forfeiture.  Gen- 
eral Laws,  Rhode  Island,  1896,  chap.  48,  §  8,  provides  that, 
*'  in  case  of  a  life  estate,  the  interest  of  the  tenant  shall  first  be 
liable  for  the  tax."  That  is  a  law  for  the  protection  of  the  State, 
but  the  testatrix  could  have  made  other  interests  first  liable,  as 
between  the  various  interests  in  her  estate,  and  the  State  would 
not  have  cared,  provided  the  taxes  were  seasonably  paid.  The 
testatrix  made  no  express  provision  that  some  other  than  the 
life  estate  should  be  first  liable  for  taxes  and  repairs,  and  it  is  a 
well-settled  principle  of  law  that,  as  between  life  tenant  and  re- 
mainderman, the  life  tenant  is  liable  for  taxes  and  repairs.  (  Wil- 
liams v.  Herrick,  18  R.  I.  120,  123,  25  Atl.  1099,  and  cases  cited.) 
In  the  case  of  a  tenant  for  life  of  land,  it  is  the  duty  of  the  trustee 
to  see  that  the  equitable  tenant  for  life,  in  rightful  possession  of 
the  estate,  pays  all  rates  and  taxes.     (2  Perry  Trusts  [4th  ed.], 

§  554.) 

Our  opinion  is  that  taxes  and  repairs  on  the  Cranston  farm  are 
to  be  paid  out  of  the  gross  income  thereof,  and,  if  said  farm  is 
occupied  by  said  Herbert  Winsor  Mowry,  they  shall  be  paid  by 
him,  as  a  condition  of  such  occupancy. 

The  ninth  question  propounded  to  us  is  so  similar  in  character 
to  the  one  just  answered  that  we  will  consider  it  now.  That 
question  is  as  follows,  viz. :  "  How  are  the  taxes  and  expenses 
of  administration  of  the  various  trust  funds  to  be  paid  ?  Should 
each  trust  fund  be  taxed  separately,  and  be  charged  with  its  pro- 
portion of  the  total  cost  of  administration  ?  " 

In  Pearson  v.  Chace,  Ext.  (10  R.  I.  455),  a  testator  gave  to 
his  wife  the  dividends  and  income  of  certain  shares  of  bank 
stock  during  her  natural  life,  or  so  long  as  she  remained  his 
Vol.  VIII  — 30 
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widow,  and  in  lieu  of  dower ;  the  reversionary  right  being  in  his 
three  daughters,  who  were  also  made  his  residuary  legatees  and 
devisees.  It  was  held  that  the  gift  was  one  of  income,  and  not  an 
annuity,  and  that  the. wife  therefore  was  liable  to  pay  the  taxes 
upon  the  stock  so  long  as  she  received  the  income  from  it.  The 
rule  in  case  the  gift  constitutes  an  annuity  is  different.  In  the 
case  last  above  cited,  a  gift  of  an  annuity  for  life  and  a  gift  of  the 
income  of  certain  property  for  life  were  defined  and  distinguished ; 
and  we  are  clearly  of  the  opinion  that  none  of  the  trusts  in  the 
will  of  the  testatrix  in  the  case  at  bar  constitute  an  annuity,  in 
contradistinction  to  a  gift  of  income. 

In  Holcombe  v.  Holcombe  (29  N.  J.  Eq.  597),  where  a  fund 
was  directed  by  a  testator's  will  to  be  invested  by  executors,  the 
interest  payable  annually  to  one  for  life,  the  court  decided  that 
the  fund  itself  was  taxable  in  the  hands  of  the  executors,  and  they 
have  the  right  to  retain  the  tax  out  of  the  interest.  Van  Syckel, 
J.,  in  delivering  the  opinion  of  the  court,  after  stating  that,  in 
the  case  of  a  tenant  for  life  of  land,  it  is  the  duty  of  the  trustee 
to  see  that  the  equitable  tenant  for  life,  in  rightful  possession, 
pays  all  taxes  and  rates,  and  that  it  is  a  rule  of  general,  if  not 
of  universal,  application  that  it  is  incumbent  upon  a  tenant  for 
life  to  pay  all  taxes  upon  the  lands,  subject  to  the  tenancy  during 
his  life  (he  being  entitled  to  the  enjoyment  of  it  only  during  his 
lifetime,  and  being  bound  to  transmit  the  estate  as  he  received 
it),  uses  this  language  (page  601),  viz.:  "Upon  principle,  the 
same  rule  should  be  applicable  to  an  investment  by  an  executor, 
under  the  directions  of  a  will,  for  the  benefit  of  another  for  life. 
So  long  as  the  life  tenant  enjoys  the  entire  produce  of  the  fund, 
she  should  be  required  to  keep  down  the  taxes  upon  it ;  otherwise 
the  fund  itself  must  become  impaired,  and  the  entire  burden 
thrown  upon  those  who  take  the  fund  at  her  death.  If  she  had 
absolute  ownership  in  the  fund,  she  would  have  the  taxes  to  pay, 
and  there  seems  to  be  no  reason  why  she  should  not  pay  the  taxes 
during  such  period  as  she  is  entitled  to  the  entire  use  and  benefit 
of  it."  For  a  most  copious  collection  of  the  authorities  on  this 
whole  subject,  see  note  to  said  case,  page  597. 

In  answer  to  the  ninth  question,  we  are  of  the  opinion  that  each 
trust  fund  should  be  taxed  separately,  and  pay  its  own  tax.  In 
regard  to  the  latter  portion  of  the  question,  we  think  that  the 
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cost  of  general  administration  (that  is,  the  expense  of  proving 
the  will,  paying  the  debts,  and  transferring  the  legacies,  but  not 
including  legacy  or  succession  taxes,  if  any,  which  come  out  of 
the  respective  devises  or  legacies)  must  be  borne  by  the  estate  as 
a  whole.  After  the  executor  has  paid  the  trust  funds  over  to  the 
trustee,  the  executor,  as  such,  has  nothing  more  to  do  with  the 
estate,  his  duties  then  ceasing.  In  this  case,  where  the  same  per- 
son is  both  executor  and  trustee,  when  the  trustee,  as  such,  re- 
ceives from  the  executor  the  respective  trust  funds,  then  it  be- 
comes the  duty  of  the  trustee  thereafterward  to  pay  the  expense 
of  managing  the  respective  trust  funds  out  of  the  respective  trust 
funds,  each  fund  being  kept  as  separate  as  though  each  fund  had 
a  different  person  for  trustee. 

As  questions  4,  5,  and  6  relate  to  the  duty  of  the  trustee  in 
case  of  the  death  of  persons  still  living,  or  of  the  happening  of 
forfeitures  under  conditions  that  may  never  arise,  we  do  not  feel 
called  upon  to  answer  them  until  they  cease  to  be  academic,  and 
become  practical,  questions.  Should  they  ever  become  practical 
questions  in  the  administration  of  the  trusts  under  this  will,  ap- 
plication may  then  be  made  for  their  determination. 

The  seventh  question  propounded,  is :  "  Out  of  what  fund  shall 
the  debts  be  paid  ?  Can  any  portion  of  the  income  from  any  of 
the  funds  or  property  specifically  bequeathed  in  trust  be  used  to 
pay  debts,  if  the  testatrix  at  death  had  enough  property  not  spe- 
cifically bequeathed  to  pay  her  debts  ?  " 

It  is  provided  in  General  Laws,  Rhode  Island,  1896,  chap.  218, 
§§  1,  2,  that  the  estate,  real  and  personal,  of  every  deceased 
person,  shall  be  chargeable  with  the  expense  of  administering 
the  same,  the  funeral  charges  of  the  deceased,  and  the  payment 
of  his  just  debts;  that  the  personal  estate  shall  stand  chargeable 
for  such  expenses,  charges,  and  debts,  in  the  first  instance,  and 
the  real  estate  for  all  the  same  which  the  personal  estate  shall 
be  insufficient  to  satisfy,  excepting  as  thereinafter  provided,  or 
unless  the  deceased  has  otherwise  directed  by  his  last  will  and 
testament.  Under  such  statute  provisions,  the  entire  estate  is 
liable  for  the  payment  of  debts,  if  required,  and  will  be  applied, 
whatever  the  will,  being  designed  for  the  benefit  of  creditors. 
Where,  however,  the  whole  estate  is  not  required  for  the  pay- 
ment of  debts,  it  is  competent  for  the  testator  to  make  the  real 
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estate,  or  parts  of  it,  primarily  liable  in  relief  of  the  personalty. 
(Woonsocket  Institution  for  Savings  v.  Ballon,  16  R.  I.  351, 
353,  16  Atl.  144,  1  L.  R.  A.  555.) 

The  first  clause  in  the  will  at  bar  is  as  follows,  viz. :  "I  direct 
that  my  just  debts  and  funeral  expenses  be  paid  out  of  my  estate." 
We  fail  to  find  in  the  will  any  indication  of  an  intention  on  the 
testatrix's  part  to  charge  her  real  estate  with  the  payment  of 
debts  in  exoneration  of  the  personal  property  therefrom,  and  it 
will  be  seen  that  under  this  will  the  debts  of  the  testatrix  are  not 
expressly  made  chargeable  upon  any  particular  part  of  her  estate. 
Although  at  the  present  day  statutes  in  practically  all  jurisdictions 
where  our  system  of  jurisprudence  obtains  have  had  the  effect  of 
rendering  all  the  estate  of  a  deceased  person  assets  for  the  pay- 
ment of  his  debts,  and  liable  at  law  to  the  claims  of  his  creditors, 
yet  courts  of  equity,  in  administering  the  estates  of  decedents, 
have  worked  out  an  order  of  liability  of  the  different  funds,  which 
still  obtains  where  the  statutes  do  not  expressly  abrogate  it,  and 
which  governs  and  regulates  the  relative  rights  of  the  representa- 
tives, heirs,  legatees,  and  devisees  of  decedents.  (19  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  1300.)  Our  statute  (Gen.  Laws,  R.  I. 
1896,  chap.  203,  §§  25,  26),  under  the  circumstances  of  the  pres- 
ent case,  do  not  abrogate  that  order;  and  that  order  of  liability 
of  the  legatees  and  devisees,  as  amongst  themselves,  is  what  we 
understand  the  petitioners  desire  our  instructions  upon. 

As  the  will  in  the  case  at  bar,  in  our  opinion,  shows  no  inten- 
tion on  the  part  of  the  testatrix  to  exonerate  the  personal  estate 
from  liability  for  debts,  the  testatrix's  personal  estate,  in  con- 
tradistinction from  her  real  estate,  is  primarily  liable  for  the  pay- 
ment of  her  debts.  {Potter  v.  Brown,  11  R.  I.  232,  234;  Colder 
v.  Curry,  17  id.  610,  616,  24  Atl.  103;  Gould  v.  Winthrop  et  al., 
5  R.  I.  319,  321.)  The  general  rule  is  that  the  general  or  re- 
siduary personal  estate  constitutes  the  natural  and  primary  fund 
for  the  payment  of  the  testatrix's  debts.  (19  Am.  &  Eng.  Encyc. 
of  Law  [2d  ed.],  1300.) 

The  next  class  of  property  liable  for  the  testatrix's  debts  in 
the  case  at  bar  comprises  general  legacies  and  general  devises; 
both  standing  on  a  footing  of  equal  liability,  and  contributing 
ratably  inter  se.  (19  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  1312, 
and  cases  cited.) 
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Last  in  order  of  liability  of  property  owned  by  the  testatrix  for 
the  payment  of  debts  are  chattels  specifically  bequeathed  and  real 
estate  specifically  devised,  without  being  subjected  to  a  testa- 
mentary charge  of  debts.  Devisees  of  specific  real  estate  and 
legatees  of  specific  chattels  are  generally  considered  as  being  in 
equal  degree  the  object  of  their  testator's  bounty,  and,  conversely, 
the  property  given  them  is  all  equally  liable  for  the  testator's 
debts.  Consequently,  when  it  becomes  necessary  to  resort  to 
assets  thus  given,  the  general  rule  is  that  the  specific  legacies  and 
devises  must  contribute  pro  rata;  the  measure  of  liability  being  the 
value  of  the  respective  properties  at  the  testator's  death.  {Far- 
nutn  v.  Bascom,  122  Mass.  282,  285;  19  Am.  &  Eng.  Encyc.  of 
Law  [2d  ed.],  1313,  and  cases  cited.) 

Of  course  each  class  of  assets  must  be  exhausted  before  resort- 
ing to  the  next  class.  Thus,  the  whole  of  the  general  or  residuary 
personal  estate  must  be  exhausted  before  resorting  to  the  general 
pecuniary  legacies,  and  if  the  whole  of  that  class  is  not  required 
for  the  payment  of  debts,  all  of  that  class  must  contribute  pro  rata. 
If  all  of  that  class  is  insufficient  to  complete  the  payment  of  the 
debts  in  full,  then  resort  will  be  had  to  specific  legacies  and  spe- 
cific devises,  both  falling  within  the  same  class,  and  all  specific 
legacies  and  specific  devises  contributing  pro  rata. 

To  apply  the  above  rules,  it  is  necessary  to  define  the  character 
of  the  several  gifts  under  the  will,  so  as  to  determine  to  what  class 
they  respectively  belong.  All  legacies  other  than  that  of  the 
residuum  are  either  general  or  specific.  A  general  legacy  is  one 
which  does  not  necessitate  delivering  any  particular  thing,  or 
paying  money  out  of  any  particular  portion  of  the  estate. 
(Schouler  Executors  and  Administrators  [2d  ed.],  §  461.)  "A 
specific  legacy,"  said  this  court  in  Dean  v.  Rounds  ( 18  R.  I.  436, 
27  Atl.  515,  28  Atl.  802),  "as  the  term  imports,  is  a  gift  or  be- 
quest of  some  definite,  specific  thing —  something  which  is  capable 
of  being  designated  and  identified." 

The  gifts  in  the  fourth,  fifth,  sixth,  seventh,  and  tenth  clause? 
of  this  will  are  clearly  general,  or  general  pecuniary,  legacies,  as 
termed  by  some  writers,  being,  respectively,  gifts  of  stated  sums 
of  money,  without  specifying  any  distinctive  money  in  contra- 
distinction to  any  other  money  of  like  amount. 

The  real  estate  consists  of  the  farm  in  Cranston,  and  the  home- 
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stead,  the  devises  of  both  of  which  we  think  are  specific.  Should 
any  question  be  made  as  to  the  description  of  the  Cranston  farm 
coming  under  the  words  "  all  the  real  estate  of  which  I  shall  die 
seized,  possessed  or  entitled  and  wherever  situated  (excepting 
however  my  homestead  estate  hereinafter  mentioned),"  in  clause 
2,  it  seems  to  us  clear  that  the  intent  of  the  testatrix  that  her  son 
was  to  have  the  use  and  income  of  the  farm  for  life  is  manifested 
by  the  last  sentence  of  clause  2,  where  the  son  may  be  allowed  to 
live  on  that  farm  in  lieu  of  having  the  income  thereof,  and  after 
his  death  the  farm  is  to  be  sold,  and  the  proceeds  to  go  to  his 
lineal  descendants,  if  any,  and,  if  none,  then  to  the  ulterior  donees. 
The  intent  of  the  testatrix  is  the  prevailing  consideration,  and  we 
are  of  the  opinion  that  the  devise  of  the  farm  was  a  specific  devise. 

The  homestead  is  also  a  specific  devise,  or  more  properly,  per- 
haps, a  specific  legacy,  for  the  trustee  is  directed  to  sell  it  as  soon 
after  the  testatrix's  death  as  reasonably  and  favorably  may  be 
done,  and  to  invest  the  proceeds  thereof  for  the  benefit  of  her 
son,  and  to  pay  him  the  income  thereof  semi-annually  during  his 
lifetime,  and  after  his  death  to  pay  the  principal  to  certain  speci- 
fied persons  or  institutions.  What  is  practically  given  is  the  use 
and  income  of  the  homestead,  or,  rather,  of  the  proceeds  thereof. 
The  property  given  is  specifically  designated  and  set  forth,  viz., 
the  income  of  the  proceeds  of  the  homestead  to  her  son,  and  the 
principal  to  the  other  donees  indicated  in  the  eighth  clause  of  her 
will.  "  It  is  suggested,"  said  Devens,  J.,  in  Farnum  v.  Bascom 
(122  Mass.  282,  286),  "that  the  use  and  improvement  of  a  lot 
of  land  is  a  gift  indefinite  in  amount,  dependent  on  its  value  after 
many  deductions,  and  therefore  not  specific.  This  is  unimportant. 
All  the  money  which  may  be  in  a  bag  described,  or  which  may 
be  to  my  credit  at  a  certain  bank,  or  which  I  may  recover  in  a 
certain  action  at  law,  is  a  specific  legacy,  although  the  amount  is 
uncertain."  The  contention  that  the  homestead  goes  to  Herbert 
Winsor  Mowry,  under  the  residuary  clause,  and  as  such  is  pri- 
marily liable  for  the  payment  of  debts,  does  not  seem  to  us  to 
be  well  founded.  The  intent  of  the  testatrix  that  the  proceeds  of 
the  homestead  shall  be  a  specific  legacy  is  clearly  manifested,  it 
seems  to  us,  and  therefore,  in  our  opinion,  is  a  specific  legacy. 

The  ninth  clause  of  the  will  is  a  legacy  of  three  notes,  of  $5,000 
each,  made  by  the  Slater  Cotton  Company  of  Pawtucket ;  and  the 
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eleventh  clause  is  a  bequest  of  one  note,  of  $12,000,  made  by  the 
Ashland  Cotton  Company.  Though  the  testatrix,  at  the  time  of 
making  her  will,  owned  such  notes,  yet  at  the  time  of  her  death 
said  notes  had  been  reduced  by  payment  to  one-half  or  more  of 
the  original  amounts,  respectively.  Under  the  circumstances  of 
this  case,  we  are  of  the  opinion  that  the  notes  of  the  Slater  Cotton 
Company  and  of  the  Ashland  Cotton  Company,  held  by  the  testa- 
trix at  her  death,  were  specific  legacies,  but  only  for  the  amounts 
reduced  by  payments.  The  respective  notes  would  belong  to  the 
respective  legatees,  even  if  they  had  been  reduced  by  payment; 
but  there  would  not  be  any  claim,  on  account  of  such  reduction, 
against  the  general  estate.  As  long  as  they  can  be  identified,  the 
legatees  may  have  them,  but  the  legatees  received  them  in  the  con- 
dition in  which  they  were  when  the  gift  takes  effect  by  the  death 
of  the  testatrix.  The  notes  were  the  essential  things.  If  the 
money  due  thereon  had  been  collected  and  invested  in  a  new  form, 
the  legacy  would  have  been  adeemed,  as  that  which  was  given 
would  have  ceased  to  exist.  (Farnum  v.  Bascom,  122  Mass.  282, 
286.) 

The  legacy  given  in  the  twelfth  clause  of  the  will  is  230  shares 
in  the  Ashland  Cotton  Company,  and  in  the  thirteenth  clause  the 
legacy  is  "  my  stock  in  the  Phenix  National  Bank  in  said  city," 
i.  e.,  Providence.  At  the  time  of  making  her  will  the  testatrix 
owned  230  shares  in  the  Ashland  Cotton  Company,  and  ninety-five 
shares  in  the  Phenix  National  Bank,  both  of  which  amounts  of 
said  stock  she  continued  to  hold  throughout  the  remainder  of  her 
life,  and  held  at  her  death. 

The  description  of  the  Phenix  National  Bank  stock  in  the  thir- 
teenth clause,  in  our  opinion,  constitutes  the  testatrix's  ninety-five 
shares  in  that  bank  a  specific  legacy.  Had  the  testatrix  said  "  all 
my  stock  in  the  Phenix  National  Bank,"  there  could  have  been  no 
question ;  but  the  word  "  my  "  clearly  seems  to  us  to  indicate  the 
testatrix's  intent  to  designate  all  the  stock  in  the  Phenix  National 
Bank  standing  in  her  name.    (See  1  Roper  Legacies,  s.  p.  204.) 

The  legacy  in  the  twelfth  clause,  of  230  shares  in  the  Ashland 
Cotton  Company,  although  not  described  by  the  testatrix  as  "  my  " 
[her]  230  shares,  seems  to  us  to  be  a  specific  legacy.  It  is  true 
that  the  law  does  not  favor  specific  legacies,  and  that  where  stocks, 
bonds,  and  other  securities  are  disposed  of  by  the  will,  but  it  does 
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not  designate  them  as  composing  a  part  of  the  testator's  estate, 
and  the  legacy  may  be  satisfied  by  delivering  to  the  legatee  any 
securities  of  the  kind  and  the  value  or  amount  specified,  a  pre- 
ponderance of  authority  favors  its  being  a  general  legacy ;  though 
the  testator  owned  securities  of  the  kind  specified,  and  corre- 
sponding exactly  to  the  number  of  shares  or  amount  bequeathed. 
(18  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  713.)  The  authorities, 
however,  are  by  no  means  uniform.  (1  Roper  Legacies,  s.  p. 
204-224.)  The  cardinal  rule  in  the  construction  of  wills  is  to 
ascertain  and  follow  the  intent  of  the  testator,  and,  inasmuch  as 
wills  vary  so  much  in  their  surrounding  circumstances,  each  will 
has  to  be  judged  largely  by  its  own  attendant  circumstances.  In 
Pearce  v.  Billings  (10  R.  I.  102)  the  testator  gave  away  of  certain 
bank  stocks  largely  in  excess  of  what  he  owned  at  his  death,  or 
had  ever  owned,  of  such  bank  stocks.  The  court  decided  such 
legacies  were  general,  and  not  specific,  and  that  the  number  of 
shares  given  away  merely  furnished  a  standard  of  measurement 
of  the  amount  of  a  pecuniary  gift,  which  was  to  be  fixed  by  the 
value  of  the  stated  number  of  shares  at  the  time  the  legacies  would 
become  payable,  viz.,  a  year  after  the  testator's  decease;  an  ap- 
praisal then  to  be  made.  Undoubtedly  the  fact  of  the  testatrix 
having  an  odd  number  of  shares  of  the  Ashland  Cotton  Company 
at  the  date  of  her  death,  exactly  corresponding  with  the  number 
given  away,  was  a  circumstance  to  be  taken  into  account;  and 
that,  taken  in  connection  with  all  the  circumstances  of  this  par- 
ticular will,  satisfies  us  that  the  testatrix  intended  that  the  legatee 
under  the  twelfth  section  was  to  have  that  particular  stock.  In 
our  opinion,  the  legacy  under  the  twelfth  section  was  a  specific 
one. 

In  regard  to  the  second  part  of  the  seventh  question  —  whether 
any  portion  of  the  income  from  any  of  the  funds  or  property 
specifically  bequeathed  in  trust  can  be  used  to  pay  debts,  if  the 
testatrix  at  her  death  had  enough  property  not  specifically  be- 
queathed to  pay  debts  —  our  answer  is  in  the  negative. 

In  regard  to  property  bequeathed  under  the  fifteenth,  or  resid- 
uary clause,  which  reads  as  follows:  "All  the  rest  and  residue 
of  my  estate  I  give,  devise  and  bequeath  to  my  said  son  to  him, 
his  heirs  and  assigns  forever,  including  all  my  household  furni- 
ture, ornaments,  books,  pictures  and  utensils  "  —  it  is  contended 
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that  all  the  enumerated  articles  are  specific,  and  not  general,  lega- 
cies. We  do  not  think  so.  The  general  rule  is  that  a  residuary 
bequest  is  general,  and  not  specific,  and  we  think  it  applies  in  this 
case.  Merely  enumerating  some  of  the  articles  contained  in  the 
residuary  clause  does  not  alter  the  character  of  the  legacy.  (See 
Le  Rougetel  v.  Mann,  Ext.,  63  N.  H.  472,  3  Atl.  746.)  We  dis- 
cover no  intent  on  the  testatrix's  part  to  make  such  enumerated 
articles  specific  legacies,  and  the  language  of  the  will  militates 
against  it. 

To  the  eighth  question,  which  alone  has  as  yet  remained  unan- 
swered, we  would  reply  that,  as  a  residuary  legatee  is  entitled 
only  to  what  remains  after  all  the  debts  and  paramount  claims 
upon  the  testatrix's  estate  are  satisfied,  he  cannot  call  upon  either 
the  general  or  specific  legacies  or  devises  to  abate  in  his  favor, 
even  if  the  entire  residue  be  exhausted.  If  the  residuary  estate 
therefore  is  more  than  sufficient  to  pay  the  debts,  the  general  pecu- 
niary legacies,  viz.,  those  given  in  the  fourth,  fifth,  sixth,  seventh, 
and  tenth  clauses,  are  to  be  paid  out  of  the  residuary  estate,  if 
sufficient ;  and,  if  not  sufficient  to  pay  in  whole,  then  it  shall  be 
applied  to  their  payment  ratably  and  in  proportion,  and  the  un- 
paid portions  of  such  pecuniary  legacies  will  abate.  Neither  the 
income,  nor  any  portion  thereof,  accruing  under  clauses  2,  3,  8,  9, 
11,  and  13,  relating  to  specific  legacies,  can,  in  our  opinion,  be  ap- 
plied toward  the  payment  of  the  general  legacies. 

Some  of  the  questions  asked  are  extremely  broad,  and  the  limi- 
tations of  the  various  classes  of  property  in  meeting  the  debts  are 
not  very  clearly  defined,  but  we  have  given  all  the  instruction,  as 
we  understand,  now  necessary.  Should  any  further  instruction, 
however,  become  necessary  in  the  administration  of  this  estate, 
further  application  must  be  made. 
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Haines  et  al.  vs.  Haines  et  al. 

[Supreme    Court  of  New  Jersey,  Feb.  24,  1903;      N.  J.      ,  54  Atl.  401.I 

Action  Against  Heir  —  Debt  of  Ancestor  —  Judgment  — 
Liabilities  —  Limitations. 

1.  In  a  suit  against  the  heir  for  the  debt  of  the  ancestor,  if  the  heir  has 

not  aliened  the  lands  descended,  the  judgment  must  be  special,  to  be 
levied  of  the  lands.  If  he  has  aliened  the  lands  before  suit  brought, 
the  recovery  will  be  only  for  the  value  of  the  lands  in  the  condition 
in  which  they  were  at  the  time  of  the  descent  cast. 

2.  The  liability  of  the  heirs  is  several,  and  not  joint,  each  heir  being  liable 

for  what  he  receives  from  the  ancestor,  and  not  for  what  the  other 
heirs  receive. 

3.  The  liability  being  several,  and  not  joint,  payment  by  one  heir  on  the 

debt  of  the  ancestor  does  not  take  the  case  out  of  the  statute  of 
limitations  as  to  the  others. 

4.  The  action  against  the  heir  is  an  action  under  and  by  force  of  our 

statute  concerning  heirs  and  devisees,  and,  while  it  is  true  that  the 
statute  of  limitations  cannot  be  pleaded  in  bar  of  a  claim  resting  on 
a  statute,  the  claim  against  the  heir  is  based  primarily  upon  the  debt 
of  the  ancestor,  and,  if  there  is  no  legal  subsisting  claim  against  the 
ancestor,  no  obligation  is  imposed  on  the  heirs;  therefore  the  statute 
may  be  pleaded  by  the  heir. 
(Syllabus  by  the  court.) 

Action  by  Martha  A.  Haines  and  others  against  Burwood  M. 
Haines  and  others.  Verdict  for  plaintiffs.  Rule  to  show  cause 
made  absolute. 

Argued  at  November  term,  1902,  before  the  Chief  Justice,  and 
Van  Syckel,  Fort,  and  Pitney,  JJ. 

* 

F.  D.  Weaver,  for  plaintiffs. 

C.  K.  Chambers,  for  defendants. 

Van  Syckel,  J. —  This  is  a  suit  against  Burwood  M.  Haines, 
Joseph  M.  Haines,  Samuel  W.  Haines,  Walter  Haines,  and  Nancy 
M.  Leeds,  heirs-at-law  of  Abel  Haines,  who  died  in  1883,  *or  tne 
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bond  debt  of  the  said  decedent,  amounting  to  $2,000.  The  de- 
fendants admit  that  they  inherited  a  farm  containing  132.75  acres, 
situate  in  the  county  of  Burlington,  on  which  the  said  Abel  Haines 
in  his  lifetime  executed  a  mortgage,  in  which  his  wife  joined,  for 
the  sum  of  $5,934.  The  defendants  Burwood  M.  Haines  and 
Joseph  M.  Haines  pleaded  that,  after  the  death  of  their  ancestor, 
Abel  Haines,  and  before  the  commencement  of  this  suit,  they 
paid  to  the  plaintiffs  on  account  of  said  bond  debt  the  sum  of 
$408.40,  with  all  interest  due  thereon,  in  full  discharge  of  their 
share  of  the  said  debt.  In  addition  to  this  plea,  all  the  defendants 
pleaded  the  statute  of  limitations.  The  verdict  was  for  the  plain- 
tiffs, against  all  of  the  defendants. 

The  descent  of  lands  upon  the  heir  creates  his  liability ;  and  if 
he  has  not  aliened  the  lands,  but  has  title  at  the  time  he  is  sued, 
he  may  admit  the  debt  and  confess  and  specify,  as  was  done  in 
this  case,  the  lands  descended,  in  which  case  the  lands  only  will 
be  subject  to  the  debt,  and  the  judgment  must  be  special  to  be 
levied  of  the  lands.     (St.  Mary's  Church  v.  Wallace,  10  N.  J.  L. 

3"-) 

If  the  heir-at-law  has  aliened  the  lands  before  suit  brought,  the 
recovery  will  be  only  for  the  value  of  the  lands  in  the  condition 
in  which  they  were  at  the  time  of  the  descent  cast.  (Fredericks 
v.  Isenman,  41  N.  J.  L.  212 ;  Muldoon  v.  Moore,  55  id.  410,  26  Atl. 
892,  21  L.  R.  A.  89.) 

Two  of  the  defendants  (as  before  stated),  Burwood  and  Joseph, 
made  payments  on  the  bond,  which  takes  the  case,  as  to  them,  out 
of  the  statute  of  limitations.  The  weight  of  evidence  clearly  is 
that  the  value  of  the  lands  descended,  over  and  above  the  mort- 
gage given  by  the  ancestor,  was  not  equal  to  the  bond  debt  sued 
for.  The  amount  paid  upon  the  bond  by  the  two  last-named  heirs 
was  therefore  more  than  the  amount  for  which  they  were  liable, 
each  having  paid  more  than  one-fifth  of  the  ancestor's  debt.  The 
liability  is  several,  and  not  joint.  Each  heir  is  liable  severally, 
and  not  jointly,  for  what  he  receives  from  the  ancestor,  and  not 
for  what  other  heirs  receive.  When  the  share  descended  to  an 
heir  is  taken  in  execution  before  alienation,  or  the  value  of  it  is 
applied  to  the  debt  after  alienation,  the  heir  is  exonerated  from 
further  liability  for  the  ancestor's  debt. 

The  debt  being  several,  and  not  joint,  payment  by  Burwood  and 
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Joseph  did  not  take  the  case  out  of  the  statute  of  limitations  as  to 
the  other  three  heirs-at-law,  and  therefore  the  statute  is,  as  to 
them,  a  bar  to  recovery.     (Disborough  v.  Bidleman,  21  N.  J.  L. 

677.) 

This  action  against  the  heirs  is  an  action  under  and  by  force 
of  our  statute  concerning  heirs  and  devisees,  and,  while  it  is  true 
that  the  statute  of  limitations  cannot  be  pleaded  in  bar  of  a  claim 
vesting  on  a  statute  (Outwater  v.  Passaic,  51  N.  J.  L.  345,  18 
Atl.  164),  the  claim  in  this  case  rests  primarily  upon  the  bond  of 
the  ancestor,  and,  if  there  is  no  legal  subsisting  claim  against  the 
ancestor,  no  obligation  is  imposed  upon  the  heir.  If  the  statute 
is  not  a  bar,  it  would  leave  the  lien  for  the  debt  of  the  ancestor 
unlimited  in  its  duration  upon  the  lands  descended,  although  ex- 
pressly barred  as  against  the  personal  representative.  Such  a 
construction  should  not  be  favored,  as  the  lien  would  extend  to  the 
heir  of  the  heir  who  died  intestate  seized  of  the  land  he  inherited. 
Although  it  is  uniformly  held  that  the  plea  of  the  statute  of  limi- 
tations is  a  personal  privilege,  in  some  of  the  States  heirs  and 
legatees  may  avail  themselves  of  the  statute,  although  originally 
intended  for  the  benefit  of  the  personal  representatives,  and  for 
the  reason  that  heirs  and  legatees  are  privy  in  estate.  ( Woods  v. 
Woods,  99  Tenn.  52,  41  S.  W.  345;  McClaugherty  v.  Croft,  43 
W.  Va.  270,  27  S.  E.  246;  Wood  Limitations  [3d  ed.],  §  41.) 

This  action  is  not  like  Outwater  v.  Passaic  (supra),  founded 
upon  a  claim  created  by  statute,  but  upon  a  contract  entered  into 
by  the  ancestor,  and  therefore  is  not  within  the  reason  of  the  rule 
in  that  case.  That  it  must  be  dealt  with  as  an  action  on  contract 
is  evinced  by  the  case  of  Joss  v.  Mohn  (55  N.  J.  L.  407,  26  Atl. 
987),  holding  that,  in  an  action  against  heirs  under  the  statute, 
the  heirs  are  representatives  of  the  deceased  debtor,  and  the  plain- 
tiff is  incompetent  to  testify  to  any  transaction  with  or  statement 
by  the  deceased  debtor. 

The  rule  to  show  cause  should  be  made  absolute. 
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McElroy  vs.  McElroy  et  al. 

[Supreme  Court  of  Tennessee,  Feb.  6,  1903;       Tenn.      ,  73  S.  W.  105.] 

Wills  —  Construction  —  Sale    of    Land  —  Administrator 
with  Will  Annexed  —  Equitable  Conversion. 

1.  Under  a  will  which,  after  certain  specific  bequests,  directs  "  that  the 

remainder  of  my  property,  real  and  personal,  be  disposed  of,  and 
that  my  son  W.  have  one-half  of  the  remainder,  and  my  son  J.  have 
one- fourth,"  and  disposing  of  the  other  one- fourth  to  others,  the 
intent  of  the  testator  was  that  such  remaining  property  should  be 
sold,  and  the  division  made  of  the  proceeds. 

2.  Where  a  will  contains  the  direction  for  the  sale  of  land,  but  provides 

for  no  executor  or  donor  of  power  to  sell,  a  sale  can  only  be  made 
through  the  Court  of  Chancery;  hence  a  sale  by  the  administrator 
with  the  will  annexed  is  void;  Shannon's  Code,  §  3976,  providing 
that  administrators  with  the  will  annexed  shall  have  the  same 
power  as  the  executor  had  by  the  will,  having  no  application  to  a 
will  which  provides  for  no  executor. 

3.  A  direction  in  a  will  that  real  estate  be  sold,  and  the  proceeds  divided 

among  certain  legatees,  does  not  authorize  an  administrator  with 
the  will  annexed  to  treat  the  estate  as  personal  property,  and  sell  it, 
under  the  doctrine  of  equitable  conversion. 

Appeal  from  Chancery  Court,  Rutherford  county ;  W.  S.  Bear- 
den,  Chancellor. 

Action  by  W.  A.  McElroy  against  E.  P.  McElroy  and  others. 
From  a  judgment  of  the  Court  of  Chancery  Appeals  reversing  a 
judgment  of  the  chancellor  and  dismissing  the  bill,  defendants 
appeal. 

Affirmed. 

Palmer  &  Ridley  and  C.  A.  Sheaf e,  for  appellants. 
W.  R.  Chambers  and  R.  S.  Brown,  for  appellee. 

Neil,  J. —  The  bill  in  this  case  contains  these  allegations,  viz. : 
That  W.  E.  McElroy  made  the  following  will :  "  I  will,  that  after 
my  death,  my  burial  expenses  are  paid ;  that  my  two  sons,  J.  N. 
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McElroy  and  W.  Z.  McElroy,  have  and  divide  my  household  and 
kitchen  furniture  as  they  see  fit ;  and  that  my  son,  W.  Z.  McElroy, 
have  my  orange  grove  in  Florida.  I  will  that  my  granddaughter, 
Maggie  McElroy,  and  my  grandson,  Willie  McElroy,  have  one 
hundred  dollars  each  of  the  $216.35  that  my  son-in-law,  A.  B. 
McElroy,  owes  me ;  and  that  my  son-in-law,  A.  B.  McElroy,  have 
the  remainder  of  the  note  and  account  and  all  the  interest.  I  fur- 
ther will  that  my  grandson,  Sylvan  McElroy,  have  one  hundred 
dollars  out  of  my  estate,  and  that  my  grandson,  Mearle  McElroy, 
have  one  hundred  dollars  out  of  my  estate,  and  that  my  daughter- 
in-law,  Queenie,  have  my  wife's  gold  spectacles.  And  that  the 
remainder  of  my  property,  real  and  personal,  be  disposed  of,  and 
that  my  son,  W.  Z.  McElroy,  have  one-half  of  the  remainder,  and 
my  son,  J.  N.  McElroy,  have  one-fourth,  and  that  my  grand- 
daughter, Maggie  McElroy,  and  my  grandson,  Willie  McElroy, 
have  the  other  fourth  when  they  become  of  age.  And  if  any  of 
them  die  before  it  is  of  age,  the  other  is  to  have  its  part.  And  if 
both  of  them  die  under  age,  their  one-fourth  is  to  be  equally  di- 
vided between  my  son-in-law,  A.  B.  McElroy,  and  my  son,  J.  N. 
McElroy,  and  my  son  W.  Z.  McElroy.  April  12,  1892.  W.  E» 
McElroy."  That  the  said  W.  E.  McElroy  died  on  August  2, 
1895,  leaving  the  said  last  will  and  testament,  and  leaving  as  his 
only  heirs-at-law  his  two  sons,  defendants  J.  N.  McElroy  and 
W.  Z.  McElroy,  and  his  two  grandchildren,  complainant,  William 
A.  McElroy,  and  defendant  Maggie  McElroy,  and  that  complain- 
ant, William  A.  McElroy,  is  the  same  person  mentioned  in  the 
will  under  the  name  of  Willie  McElroy.  That  defendant  E.  P. 
McElroy  was  appointed  administrator  with  the  will  annexed  in 
the  County  Court  of  Rutherford  county,  and  qualified  as  such  on 
August  5,  1895,  and  that  letters  of  administration  were  duly  issued 
to  him;  that  the  personal  estate  of  the  testator  was  amply  suffi- 
cient to  discharge  the  specific  bequests  of  the  will,  and  to  pay  the 
legacies  of  $100  each  to  defendants  Sylvan  and  Mearle  McElroy, 
and  that  the  latter  sums  have  been  paid.  That  the  testator  owned 
at  his  death  160  acres  of  land  lying  in  the  Twenty-third  Civil  Dis- 
trict of  Rutherford  county,  fully  described  in  the  bill,  and  that 
this  was  the  only  land  he  owned,  except  the  orange  grove  in 
Florida,  and  that  this  160  acres  was  the  land  which  the  testator, 
in  his  will,  directed  to  be  "  disposed  of,"  and  the  proceeds  to  be 
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divided  in  the  manner  stated  therein.  That  on  September  5, 
1896,  the  defendant  E.  P.  McElroy,  assuming  authority  to  sell  the 
said  land  in  his  character  of  administrator  with  the  will  annexed, 
made  a  pretended  sale  thereof  to  the  defendant  J.  M.  Jones  for 
the  consideration  of  $1,288.25,  and,  in  pursuance  of  the  said  pre- 
tended sale,  executed  to  the  said  Jones  a  deed,  a  copy  of  which  is 
exhibited,  and  that  said  Jones  thereupon  entered  into  possession 
of  the  land,  claiming  under  the  said  deed,  and  has  ever  since  re- 
ceived the  rents,  issues,  and  profits,  and  appropriated  them  to  his 
own  use.  That,  although  the  land  was  sold  for  $1,288.25  by  the 
administrator  with  the  will  annexed,  it  was  really  worth  $2,500, 
and  had  a  rental  value  of  $250  per  year.  That  complainant  and 
his  sister,  the  defendant  Maggie  McElroy,  were  both  minors 
when  the  sale  was  made;  the  defendant  attaining  her  majority 
on  January  14,  1900,  and  the  complainant  on  September  19,  1901. 
That  complainant  has  never  received  any  portion  of  the  proceeds 
of  the  sale  to  defendant  Jones,  and  has  never  in  any  way  recog- 
nized that  sale  as  a  valid  disposition  of  the  property. 

Complainant  insists  that,  having  attained  his  majority,  he  now 
has  the  right  to  recover  said  land  for  the  benefit  of  himself  and 
the  other  persons  interested  under  the  will.  His  contention  is 
that  the  land  descended  to  the  heirs-at-law  of  the  testator,  subject 
to  the  directions  for  disposition  thereof  contained  in  the  will ;  that 
the  sale  made  by  the  administrator  with  the  will  annexed  was 
void  for  want  of  power  in  that  office  to  make  such  sale ;  and  that 
the  parties  interested  under  the  will  have  the  right  to  have  the 
land  sold  through  the  Court  of  Chancery,  and  the  proceeds  di- 
vided pursuant  to  the  terms  of  the  will.  The  bill  was  filed  Feb- 
ruary 10,  1902,  within  a  few  months  after  the  complainant  at- 
tained his  majority.'  The  defendant  E.  P.  McElroy,  administra- 
tor with  the  will  annexed,  and  the  purchaser,  J.  M.  Jones,  filed  a 
demurrer,  presenting  the  point  of  law  that  under  the  facts  stated 
the  administrator  did  have  the  power  to  make  such  sale  and  to 
execute  the  deed  complained  of.  The  chancellor  sustained  the 
demurrer  and  dismissed  the  bill.  On  appeal  of  the  complainant, 
the  Court  of  Chancery  Appeals  reversed  the  chancellor,  but  based 
its  decision  upon  the  ground  that,  under  a  proper  construction  of 
the  will,  the  direction  therein  contained  was  not  that  the  land 
should  be  sold,  but  that  it  should  be  partitioned  in  kind.     That 
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court  was  of  opinion  that  the  administrator  with  the  will  annexed 
would  have  had  the  power  to  sell  the  land  involved  in  this  case,  if 
the  will  had  contained  a  direction  to  sell,  but  that,  inasmuch  as 
there  was  no  such  direction,  the  sale  was  necessarily  void,  for 
want  of  power  in  the  administrator. 

We  are  of  opinion  that,  under  a  true  construction  of  the  will, 
the  testator  intended  that  his  household  and  kitchen  furniture 
should  be  divided  in  kind ;  that  there  was  a  specific  devise  of  the 
land  in  Florida;  that  the  debt  of  $216.35  was  specifically  be- 
queathed to  Maggie  McElroy,  Willie  McElroy,  and  N.  B.  McEl- 
roy,  in  the  proportions  set  out  in  the  will ;  that  there  was  a  general 
legacy  of  $100  each  to  Sylvan  and  Mearle  McElroy ;  that  there 
was  a  specific  bequest  of  the  gold  spectacles  to  testator's  daughter- 
in-law,  Queenie;  and  that  the  testator  intended  that  the  residue 
of  his  property,  real  and  personal,  should  be  sold,  and  the  proceeds 
divided  in  the  manner  stated  (that  is,  one-half  to  W.  Z.  McElroy, 
one-fourth  to  J.  N.  McElroy,  and  one-fourth  to  Maggie  and  Wil- 
lie McElroy  together).  We  do  not  deem  it  necessary  to  go  into 
a  special  exposition  of  the  will,  in  support  of  this  construction,  as 
it  seems  to  be  the  most  obvious  and  natural  one,  and  most  in  har- 
mony with  the  meaning  of  the  expression  "  disposed  of,"  when 
used  in  connection  with  the  alienation  of  property. 

The  main  question  is  whether  the  administrator  had  the  power 
to  sell  the  property.  It  is  insisted  that  he  had  such  power,  under 
section  3976  of  Shannon's  Code.  This  section  reads  as  follows : 
"An  administrator,  with  the  will  annexed,  appointed  instead 
of  an  executor  resigned,  and  all  administrators,  with  the  will 
annexed,  shall  have  the  same  power  and  authority  as  the 
executor  had  by  the  will  of  the  testator,  and  may  sell  land,  if  the 
executor  possessed  that  power."  This  section  was  carried  into  the 
Code  from  Acts  1851-52,  chap.  141.  Shortly  before  that  act 
was  passed,  at  the  September  term,  1848,  it  was  decided  by  this 
court,  in  the  case  of  Armstrong  v.  Park's  Devisees  (9  Humphr. 
195,  206),  that  when  a  will  gave  discretionary  powers  to  execu- 
tors to  sell,  lease,  or  dispose  of  real  estate  in  any  way  they  might 
think  best  for  the  estate,  a  personal  trust  was  conferred,  and  was 
confined  to  the  executors,  and  could  not  be  exercised  by  the  ad- 
ministrator with  the  will  annexed,  but  by  the  advice  and  consent 
of  the  chancellor.     In  Harrison  v.  Henderson  (7  Heisk.  315,  350) 
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it  is  said  that  the  general  rule,  before  the  passage  of  the  provision 
above  quoted,  was  that  the  executor,  as  such,  by  virtue  of  the 
power  contained  in  the  will,  might  dispose  of  the  real  estate  of  the 
testator  for  the  payment  of  debts,  the  payment  of  legacies,  or  any 
other  purpose  specified  in  the  power,  but  that  even  then  it  was 
held  that  the  power  was  personal,  and  could  not  be  exercised  by 
an  administrator  with  the  will  annexed,  and  that  the  statute  was 
passed  to  change  the  latter  part  of  this  rule,  and  confer  all  of 
the  powers  on  the  administrator,  by  virtue  of  his  office,  that  be- 
longed to  the  executor  by  virtue  of  his,  yet  that  the  statute  did 
not  interfere  with  or  change  the  principle  laid  down  in  Armstrong 
v.  Park's  Devisees  (supra) ;  that  it  simply  authorized  the  admin- 
istrator with  the  will  annexed  to  sell  when  the  executor,  as  such, 
simply  by  virtue  of  his  office,  and  in  that  character  alone,  had 
power  to  sell,  but  not  when  the  party,  though  executor,  held  the 
twofold  character  of  executor  and  trustee,  and  the  power  to  sell 
was  confided  to  him  as  a  personal  trust,  to  be  executed  by  him 
as  such  trustee,  and  not  as  executor.  (See  also,  for  comparison, 
Andrews  v.  Andrews,  7  Heisk.  247,  249.)  In  Green  v.  David- 
son (4  Baxt.  488,  490)  it  was  held  that  the  administrator  with 
the  will  annexed  had  the  power  to  sell  real  estate  when  the  will  di- 
rected the  land  to  be  sold  on  fixed  terms,  and  the  money  to  be 
equally  divided  among  testator's  children,  and,  if  any  of  his  chil- 
dren should  marry,  that  they  should  have  "  an  equal  part  of  his 
estate  as  those  already  married,  to  be  given  them  out  of  his  per- 
ishable property,"  and  that  his  children  should  be  made  equal, 
taking  into  consideration  what  the  testator  had  given  those  al- 
ready married;  this,  with  the  appointment  of  the  executor,  and 
direction  as  to  the  payment  of  debts,  being  the  substance  of  the 
will.  In  Caruthers  v.  Caruthers  (2  Lea,  264)  it  was  held  that 
the  administrator  with  the  will  annexed  had  power  to  sell  real 
estate  when  the  testator,  by  his  will,  directed  his  debts  to  be  paid 
as  soon  as  possible  out  of  any  money  he  might  be  possessed  of, 
or  which  should  first  come  to  the  hands  of  his  executor,  and  gave 
the  executor  "  full  power  to  sell  and  convey  "  any  of  the  testa- 
tor's property,  "  real  or  personal,"  for  the  purpose  of  paying  debts 
and  supporting  his  children.  In  Parker  v.  Sparkman  (2  Tenn. 
Cas.  544,  545)  it  was  held  that  if  the  will  directs  the  estate  to  be 
sold,  without  naming  a  donee  of  the  power,  it  naturally  and  by 
Vol.  VIII  — 31 
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implication  devolves  upon  the  executors,  if  they  are  charged  with 
the  distribution  of  the  fund ;  and  it  is  further  said  that  the  ques- 
tion whether  the  executors  are  to  distribute  the  fund  need  not  be 
found  settled  in  direct  terms  on  the  face  of  the  will,  but  is  to  be 
determined  from  the  whole  scope  and  context  of  the  will,  by  neces- 
sary implication,  as  well  as  by  express  designation. 

The  foregoing  are  all  of  the  authorities  we  have  bearing  upon 
the  right  of  the  administrator  with  the  will  annexed  to  sell  and 
convey  real  estate  of  the  decedent  under  the  authority  of  the  sec- 
tion of  the  Code  above  quoted.  In  none  of  them  is  found  any 
sanction  for  the  administrator's  selling  the  land  where  the  will 
provides  for  no  executor,  and  where,  as  in  the  will  under  ex- 
amination, the  office  of  executor  is  not  even  mentioned  in  any  way 
whatever.  We  do  not  think  the  statute  or  section  of  the  Code 
referred  to  can  be  extended  to  cover  such  a  case.  The  language 
of  the  section  is  explicit.  The  administrator  with  the  will  an- 
nexed is  declared  to  have  the  same  power  and  authority  as  the 
executor  had  by  the  will  of  the  testator,  and  may  sell  land  if  the 
executor  possessed  that  power.  A  necessary  predicate  of  such 
administrator's  power  to  sell  real  estate  is  that  there  was  an 
executor  named  in  the  will,  or  at  least  the  office  recognized  and 
named,  and  that  the  will  gave  the  executor  that  power.  The 
will  in  the  present  case  does  not  come  up  to  or  fall  within  the 
case  provided  for  by  the  statute,  and  hence  the  administrator 
with  the  will  annexed  took  no  power  or  authority  thereunder. 
The  will  does  contain,  as  we  have  already  said,  a  direction  for  the 
sale  of  the  land ;  but  as  there  is  no  executor  provided,  and  no 
donee  of  the  power,  it  results  that  the  sale  could  only  be  made 
through  the  Court  of  Chancery. 

There  was  another  cause  of  demurrer  filed,  which  raised  the 
point  that  inasmuch  as  there  was  a  direction  contained  in  the  will 
that  the  property  should  be  sold,  and  the  proceeds  distributed 
among  certain  persons  named,  an  equitable  conversion  was 
wrought,  and  the  land  was  changed  into  personalty;  hence  that 
the  administrator  with  the  will  annexed  could  sell  it,  or  any  other 
personal  property,  without  the  aid  of  the  statute.  This  conten- 
tion claims  for  the  doctrine  of  equitable  conversion  a  much  wider 
scope  than  it  really  has.  Under  the  operation  of  this  doctrine, 
the  property  is  treated  as  personalty  or  realty,  as  the  case  may 
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be,  only  for  certain  purposes  —  mainly,  as  determining  succes- 
sion. The  remedy  or  the  mode  of  actual  conversion  from  one 
species  of  property  Into  the  other  is  not  affected.  (Shaw  v. 
Chambers,  48  Mich.  355,  12  N.  W.  486.)  The  same  principle 
was  recognized  by  this  court  in  Wayne  v.  Fouts  (108  Tenn.  145, 
158,  65  S.  W.  471). 

It  results  that  the  decree  of  the  Court  of  Chancery  Appeals, 
overruling  the  demurrer  and  remanding  the  cause,  must,  on  the 
grounds  and  for  the  reasons  herein  stated,  be  affirmed. 


Gustavus  Leach,  William  F.  Leach,  Chester  H.  Shaw  et  a/., 
Plaintiffs  in  Error,  vs.  Charles  R.  Burr,  Executor,  and  Sam- 
uel H.  Lucas. 

[United  States  Supreme  Court,  Feb.  23,  1903;  188  U.  S.  510,  23  Sup.  Ct. 

Rep.  393] 

Publication  —  Meaning  of  "  Week  "  —  Who  May  Complain 
of  Defective  Publication  —  Wills  —  Mental  Soundness 
—  When  Not  a  Question  for  the  Jury  —  Burden  of  Proof. 

1.  Two  publications  in  each  of  four  consecutive  periods  of  seven  days 

from  the  date  of  an  order  of  publication  satisfies  the  requirement 
of  the  Act  of  Congress  of  June  8,  1808  (30  Stat,  at  L.  434,  chap. 
394,  S  6),  requiring  such  publication  in  the  District  of  Columbia 
at  least  "  twice  a  week  for  a  period  of  not  less  than  four  weeks," 
altflough  there  was  but  one  publication  in  the  last  calendar  week 
of  such  period. 

2.  Caveators  who  appear  and  go  to  trial  in  a  proceeding  to  probate  a  will. 

without  seeking  further  time  for  the  purpose  of  securing  additional 
testimony  or  preparing  for  the  hearing,  cannot  claim  to  have  been 
prejudiced  by  a  defect  in  a  notice  of  publication. 

3.  The  fact  that  a  white  testator  devised  his  entire  estate  to  a  negro  who 

had  been  for  years  his  business  and  household  companion,  to  the 
exclusion  of  his  cousins,  does  not  require  the  submission  of  the 
issue  of  his  mental  soundness  to  the  jury,  where  the  only  con- 
clusion that  can  be  drawn  from  the  direct  testimony  is  in  favor 
of  his  mental  soundness  when  the  will  was  made. 

4.  The  burden  of  proof  on  the  issue  of  the  mental  soundness  of  a  testator 

is,  in  the  District  of  Columbia,  upon  the  caveators. 
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In  error  to  the  Court  of  Appeals  of  the  District  of  Columbia 
to  review  a  judgment  which  affirmed  an  order  of  the  Supreme 
Court  of  the  District,  admitting  a  will  to  probate. 

Affirmed. 

See  same  case  below  (17  App.  D.  C.  128). 

The  facts  are  stated  in  the  opinion. 

William  A.  Meloy  and  George  F.  Hoar,  for  plaintiffs  in  error. 

/.  /.  Darlington  and  R.  B.  Behrend,  for  defendants  in  error. 

Brewer,  J. —  Plaintiffs  in  error,  caveators  in  the  trial  court, 
seek  a  review  of  the  order  of  the  Supreme  Court  of  the  District, 
holding  a  Special  Term  for  Orphans'  Court  business,  admitting 
to  probate  the  will  of  Ezra  W.  Leach.  The  order  was  entered 
March  17,  1900,  and  on  appeal  was  sustained  by  the  Court  of  Ap- 
peals of  the  District,  November  6,  1900.  (17  App.  D.  C.  128.) 
Thereupon  this  writ  of  error  was  sued  out. 

Whatever  may  have  been  the  fact  theretofore,  it  is  not  seriously 
questioned  that  by  the  act  of  June  8,  1898  (30  Stat,  at  L.  434, 
chap.  394),  the  trial  court  had  jurisdiction  to  entertain  the  ap- 
plication for  probate,  for  by  section  2  of  that  act  it  is  provided 
that  "  plenary  jurisdiction  is  hereby  given  to  the  said  court  hold- 
ing the  said  Special  Term  to  hear  and  determine  all  questions 
relating  to  the  execution  and  to  the  validity  of  any  and  all  wills 
devising  any  real  estate  within  the  District  of  Columbia,  and  of 
any  and  all  wills  and  testaments  properly  presented  for  probate 
therein,  and  to  admit  the  same  to  probate  and  record  in  said 
Special  Term."  The  specific  objection  to  its  action  is  an  alleged 
defect  in  the  publication  required  in  case  any  party  in  interest  is 
not  found ;  the  statute  (§6)  providing  that  the  court  "  shall  order 
publication  at  least  twice  a  week  for  a  period  of  not  less  than 
four  weeks  of  a  copy  of  the  issues  and  notification  of  trial  in  some 
newspaper  of  general  circulation  in  the  District  of  Columbia, 
and  may  order  such  other  publication  as  the  case  may  require." 
The  order  was  made  on  January  26,  1900,  setting  the  hearing  for 
February  26,  1900,  and  was  "  that  this  order  and  a  copy  of  said 
issues  heretofore  framed  shall  be  published  twice  a  week  for  four 
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weeks  in  The  Evening  Star/'  Publication  was  made  January  26 
and  30,  February  2,  6,  9,  13,  16,  and  20.  There  were  therefore 
two  publications  in  each  successive  seven  days  from  the  date  of 
the  order.  January  26  was  on  Friday.  The  contention  is  that 
the  word  "  week  "  means  that  series  of  days  called  a  week  com- 
mencing Sunday  and  ending  Saturday,  and  that  under  this  con- 
struction there  was  only  one  publication  in  the  last  week.  Ron- 
kendorff  v.  Taylor  (4  Pet.  349,  7  L.  ed.  882)  is  cited  as  authority. 
In  that  case  notice  of  a  tax  sale  was  required  "by  advertising 
once  a  week,  in  some  newspaper  printed  in  the  city  of  Washing- 
ton, for-  three  months,"  and  it  was  held  that  this  did  not  require 
a  publication  on  the  same  day  in  each  week,  the  court  saying 
(p.  361,  L.  ed.  p.  886)  : 

"A  week  is  a  definite  period  of  time,  commencing  on  Sunday 
and  ending  on  Saturday.  By  this  construction  the  notice  in  this 
case  must  be  held  sufficient.  It  was  published  Monday,  January 
the  6th,  and  omitted  until  Saturday,  January  the  18th,  leaving 
an  interval  of  eleven  days ;  still,  the  publication  on  Saturday  was 
within  the  week  succeeding  the  notice  of  the  6th." 

But  the  language  of  this  statute  is  not  "  for  four  weeks,"  but 
"  for  a  period  of  not  less  than  four  weeks,"  and  the  words  of  the 
order  must  be  construed  in  the  light  of  the  statute.  A  like  dif- 
ference was  called  to  the  attention  of  the  court  in  Early  v.  Ho- 
tnans  (16  How.  610,  14  L.  ed.  1079),  where  the  publication  was 
to  be  "  once  in  each  week,  for  at  least  twelve  successive  weeks," 
and  commenting  thereon  it  was  said  (p.  617,  L.  ed.  p.  1082)  : 

"  The  preposition  '  for '  means  of  itself  duration,  when  it  is 
put  in  connection  with  time,  and,  as  all  of  us  use  it  in  that  way 
in  our  everyday  conversation,  it  cannot  be  presumed  that  the 
legislator,  in  making  this  statute,  did  not  mean  to  use  it  in  the 
same  way.  Twelve  successive  weeks  is  as  definite  a  designation 
of  time,  according  to  our  division  of  it,  as  can  be  made.  When 
we  say  that  anything  may  be  done  in  twelve  weeks,  or  that  it 
shall  not  be  done  for  twelve  weeks,  after  the  happening  of  a  fact 
which  is  to  precede  it,  we  meai*  that  it  may  be  done  in  twelve 
weeks  or  eighty-four  days,  or,  as  the  case  may  be,  that  it  shall 
not  be  done  before." 

Further,  the  object  of  a  notice  is  to  enable  the  parties  affected 
thereby  to  be  present  and  obtain  a  hearing.    The  caveators  ap- 
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peared  and  without  seeking  further  time,  for  the  purpose  of  se- 
curing additional  testimony  or  preparing  for  the  hearing,  went 
to  trial  on  the  issues  submitted  to  the  jury.  They  at  least  cannot 
claim  to  be  prejudiced  by  any  defect  in  the  notice. 

But  the  substantial  question  is  whether  the  court  erred  in  tak- 
ing the  case  from  the  jury  and  directing  a  verdict  sustaining 
the  will.  The  questions  submitted  for  consideration  were  whether 
the  testator  was  at  the  time  of  executing  the  will  "  of  sound  mind, 
capable  of  executing  a  valid  deed  or  contract ;"  whether  the  will 
was  "  procured  by  the  threats,  menaces,  and  duress  exercised 
over  him  (the  testator)  by  Samuel  H.  Lucas  or  any  other  person 
or  persons,"  and  whether  it  was  "  procured  by  the  fraud  of  Sam- 
uel H.  Lucas  or  any  other  person  or  persons." 

Although  jurors  are  the  recognized  triers  of  questions  of  fact, 
the  power  of  a  court  to  direct  a  verdict  for  one  party  or  the  other 
is  undoubted,  and  when  a  court  has  done  so  and  its  action  has 
been  approved  by  the  unanimous  judgment  of  the  direct  ap- 
pellate court,  we  rightfully  pay  deference  to  their  concurring 
opinions.  (Patton  v.  Texas  &  P.  R.  Co.,  179  U.  S.  658,  45  L.  ed. 
361,  21  Sup.  Ct.  Rep.  275,  and  cases  cited.)  An  examination 
of  the  testimony  satisfies  us  that  there  was  no  error  in  directing 
the  verdict.  The  testator  was  seventy-three  years  old,  white, 
childless,  unmarried,  his  nearest  relatives  being  cousins,  the  plain- 
tiffs in  error.  He  had  lived  in  this  District  for  at  least  twenty 
years.  He  was  a  man  positive  in  his  opinions,  not  easily  influ- 
enced, of  strong  religious  convictions,  and  much  attached  to  his 
church.  His  business  was  that  of  a  florist.  He  owned  two  or 
three  parcels  of  real  estate  of  the  value  of  about  $8,000..  and  also 
a  little  personal  property  worth  something  like  $300.  The 
devisee  was  Samuel  H.  Lucas,  a  young  colored  man,  with  whom 
alone  he  had  kept  house  for  ten  or  a  dozen  years,  such  relation 
commencing  at  his  invitation  and  continuing  by  his  wish.  For 
some  years  Lucas  had  the  general  management  of  the  business. 
Testator's  illness  was  brief,  lasting  only  eight  days.  He  died  on 
December  21,  1896,  between  12  and  1  o'clock.  Early  in  the  morn- 
ing of  that  day,  between  9  and  10  o'clock,  the  pastor  of  the  church 
to  which  he  belonged  called,  and  to  him  he  said : 

"  Pastor,  I  did  not  expect  to  go  so  early ;  there  are  some  things 
which  I  wanted  to  perform  and  have  neglected.    I  wanted  to  give 
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the  church  a  parsonage.  I  cannot  do  it  now;  it  is  too  late.  I 
will  be  unable,  on  account  of  the  laws  of  Maryland,  which  apply 
to  the  District  of  Columbia,  to  do  anything  of  that  sort,  for  they 
will  not  allow  a  man  to  do  anything  of  that  sort  within  thirty 
days  of  the  time  of  his  death.  I  want  you  to  prepare  the  papers 
and  turn  everything  over  to  Sam." 

Thereupon  the  pastor  sent  for  a  notary  and  prepare^  a  deed 
conveying  the  real  estate  to  Lucas.  After  that  had  been  executed 
the  pastor,  who  had  never  before  prepared  a  deed,  suggested  that 
possibly  he  had  not  got  everything  in  just  right,  and  that  if  the 
testator  wanted  to  make  sure  he  could  make  a  will.  The  testator 
then  asked  the  notary  to  draw  up  a  will,  and  it  was  drawn  up  and 
executed.  At  the  time  he  directed  the  preparation  of  the  deed 
he  told  Lucas  what  he  would  like  to  have  done  in  reference  to  the 
parsonage,  and  Lucas  replied  that  he  would  carry  out  his  wishes. 
There  was  not  a  syllable  of  testimony,  not  a  hint,  that  Lucas,  or 
any  other  person,  requested  or  suggested  any  disposition  of  the 
property.  All  that  was  done  was  done  at  the  instance  and  upon 
the  request  of  the  testator.  The  caveators  called  four  witnesses 
as  to  his  mental  condition,  only  one  of  whom  was  present  at  any 
time  during  his  sickness,  and  that  the  pastor  above  referred  to. 
So  far  from  their  testimony  tending  to  show  mental  weakness, 
it  was  abundant  and  emphatic  that,  he  was  a  man  of  positive  con- 
victions, clear-headed,  though  perhaps  eccentric  in  some  views, 
but  at  all  times  fully  capable  of  making  his  own  contracts  and 
attending  to  his  own  affairs.  The  testimony  of  the  pastor,  who, 
as  stated,  was  present  on  the  morning  of  his  death  and  detailed 
the  circumstances  of  that  interview,  shows  that  his  mind  was 
then  clear,  that  he  knew  what  he  was  doing,  and  was  simply 
attempting  to  carry  out  by  the  deed  and  the  will  that  which  had 
been  for  a  long  time  his  intentions.  Neither  his  attending  phy- 
sician, the  notary,  the  executor,  nor  Lucas  were  called  as  wit- 
nesses, although  all  were  present  that  morning.  Evidently  the 
caveators  were  content  to  rest  their  case  in  this  respect  upon  the 
evidence  of  the  pastor.  Seven  physicians,  were  called,  who,  upon 
a  hypothetical  question,  substantially  concurred  that  it  was  con- 
trary to  their  experience  and  reading  that  a  man  seventy-three 
years  of  age,  dying  of  acute  pneumonia,  should  have  testamentary 
capacity  between  three  and  four  hours  before  death.     The  only 
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evidence  of  the  cause  of  his  death  was  the  certificate  from  the 
health  department,  which  named  as  such  cause  broncho-pneu- 
monia. One  of  these  seven  physicians  testified  (and  he  alone  gave 
evidence  in  that  respect)  that  the  unconsciousness  preceding 
death  from  acute  pneumonia  was  not  characteristic  of  death  from 
bronchial  pneumonia,  and  that  the  circumstances  disclosed  by  the 
pastor  would  tend  to  show  that  there  was  not  mental  inability  to 
make  a  Valid  deed  or  contract.  That  acute  pneumonia,  especially 
in  one  of  his  age,  would  ordinarily  cloud  the  intellect  for  hours 
before  death,  would  be  irrelevant  to  the  question  of  his  mental 
condition  that  morning,  unless  it  was  shown  that  he  was  suffering 
from  such  disease,  and  that  does  not  appear. 

From  this  direct  testimony  but  one  conclusion  could  be  drawn, 
and  that  in  favor  of  the  mental  soundness  of  the  testator  at  the 
time  he  made  the  will.  Nor  is  the  caveators'  case  strengthened 
by  that  which  counsel  so  forcibly  presented  to  our  attention,  to- 
wit,  the  right  of  a  jury  to  take  into  consideration  that  which  is 
common  knowledge  and  springs  from  the  ordinary  experiences 
and  relations  of  life.  The  testator  was  a  white  man,  the  devisee 
colored,  and  race  prejudice  we  all  know  exists.  But  this  testator, 
eccentric  in  his  views  and  of  positive  convictions,  is  shown  to 
have  made  this  colored  man  his  business  and  household  com- 
panion for  years.  Such  continued  intimacy,  excluding  other  par- 
ties therefrom,  is  satisfactory  evidence  that  he  at  least  was  not 
moved  by  such  prejudice.  The  potency  of  blood  relationship  is 
also  appealed  to,  but  affection  between  cousins  is  often  not  very 
strong.  The  testator  lived  in  this  District  while  the  caveators 
lived  in  New  England,  and  the  testimony  fails  to  show  that  he 
visited  them  or  they  him;  that  they  ever  even  corresponded,  or 
that  the  caveators  ever  manifested  any  interest  in  him  or  his 
until  after  his  death,  when  they  asserted  a  right  to  inherit  his 
property. 

Upon  questions  of  this  kind  submitted  to  a  jury  the  burden  of 
proof,  in  this  District  at  least,  is  on  the  caveators.  (Dunlop  v. 
Peter,  i  Cranch  C.  C.  403,  Fed.  Cas.  No.  4,168.  See  also  Hig- 
gins  v.  Carlton,  28  Md.  115,  143,  92  Am.  Dec.  666;  Tyson  v.  Ty- 
son, 37  Md.  567.)  The  caveators  in  the  present  case  failed  to 
sustain  this  burden,  and  we  are  of  the  opinion  that  the  trial  court 
did  not  err  in  directing  a  verdict  against  them. 

The  judgment  is  affirmed. 
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Gary  et  at.  vs.  Newton  et  al. 

[Supreme  Court  of  Illinois,  Feb.  18,  1903;  201  111.  170,  66  N.  E.  267.] 

Descent  and  Distribution  —  Advancements  —  Release  of 
Expectant  Interest  —  Validity  —  Enforcement  Against 
Judgment  Creditors. 

1.  Release  of  an  heir's  expectancy  so  far  as  applying  to  real  estate, 

must  be  in  writing,  to  satisfy  the  statute  of  frauds. 

2.  Under  the  express  provisions  of  Rev.  Stat.,  chap.  39,  I  7  (2  Starr    &. 

C.  An  not.  Stat.  [2d  ed.]  p.  1432),  an  advancement  to  an  heir,  not  in 
writing,  is,  in  legal  effect,  no  advancement  at  all. 

3.  A  contract  whereby  an  heir  agrees  to  release  his  expectancy  in  his 

father's  estate  in  consideration  of  a  sum  of  money  advanced  to  him 
is  not  the  less  an  advancement  because  he  thereby  gives  up  the 
whole  of  his  interest. 

4.  Where  it  appears  on  the  face  of  the  bill  that  the  agreement  sued  on  is 

within  the  statute  of  frauds,  and  fails  to  comply  with  the  require- 
ments thereof,  a  demurrer  will  lie. 

5.  Equity  will  not  enforce  an  oral  agreement  whereby  an  heir,  in  con- 

sideration of  the  payment  to  him  by  his  ancestor  of  a  certain  sum, 
agreed  that  he  would  release  to  the  ancestor  all  his  expectancy  in 
the  ancestor's  property,  as  against  judgment  creditors  of  such  heir, 
without  notice  of  the  agreement,  even  though  the  heir  does  not 
himself  raise  the  defense  that  the  agreement  is  within  the  statute 
of  frauds. 

6.  Judgment  creditors  are  to  be  regarded  as  purchasers,  within  the  mean- 

ing of  section  30  of  the  Conveyance  Act  (1  Starr  &  C.  Annot.  Stat. 
[2d  ed.]  p.  944),  which  declares  that  "all  deeds  and  title  papers 
shall  be  adjudged  void  as  to  all  creditors  and  subsequent  purchasers 
without  notice  until  the  same  shall  be  filed  for  record." 

7.  Even  if  an  oral  agreement  whereby  an  heir,  in  consideration  of  the 

payment  to  him  by  his  ancestor,  agreed  that  he  would  release  his 
expectancy  in  the  ancestor's  property,  be  regarded  as  valid,  the  heir 
would,  on  the  ancestor's  death,  take  the  legal  title  in  trust  for  the 
other  heirs;  and,  as  the  trust  would  be  a  secret  trust,  it  would  not 
be  enforceable  against  judgment  creditors  of  the    heir  without  notice. 

Appeal  from  Circuit  Court,  Macoupin  county;  Silas  Cook, 
Judge. 

Bill  for  partition  by  Anna  A.  Gary  and  another  against  R. 
Newton  and  others.    Decree  rendered,  and  complainants  appeal. 
Affirmed. 
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This  is  a  bill  for  partition,  filed  on  January  15,  1901,  in  the 
Circuit  Court  of  Macoupin  county,  by  the  appellants,  Anna  Gary 
and  Etta  Gary,  against  the  appellees  herein,  for  the  partition  of 
360  acres  of  land.  The  appellees  are  Sarah  Gary,  Mary  Holliday, 
James  Frederick  Gary,  William  A.  Gary,  Henry  H.  Gary,  Wil- 
liam A.  Gary,  as  administrator  of  the  estate  of  Thomas  E.  Gary, 
deceased,  Elmer  E.  Gary,  and  certain  judgment  creditors  of  James 
Frederick  Gary,  to  wit,  R.  Newton,  C.  H.  Burgdorff  &  Co.,  Jas- 
per Johnson,  John  F.  Collins,  Mrs.  A.  Tompkins,  and  A.  D.  Rollins. 
The  bill  alleges  that  Thomas  E.  Gary  died  intestate  July  20,  1899, 
leaving,  him  surviving,  his  widow,  the  appellee  Sarah  A.  Gary,  and, 
as  his  only  children  and  heirs-at-law,  the  appellants,  Anna  Gary 
and  Etta  Gary,  and  the  appellees  Mary  Holliday,  James  Frederick 
Gary,  William  A.  Gary,  Henry  H.  Gary,  and  Elmer  E.  Gary. 
The  bill,  as  originally  filed  and  as  subsequently  amended,  alleged 
the  payment  by  Thomas  E.  Gary,  in  his  lifetime,  at  divers  times, 
to  his  seven  children  above  named,  of  divers  large  sums  of  money 
and  other  property,  as  advancements.  The  bill  alleges  that  the 
amount  of  the  advancements  so  made  to  the  appellee  James 
Frederick  Gary  was  $2,150.60.  The  bill  also  alleges  that  on 
November  27,  1893,  Thomas  E.  Gary  paid  to  his  son  James 
Frederick  Gary  the  last  item  of  said  sum  of  $2,150.60,  to  wit, 
$500,  and  that  the  said  James  Frederick  Gary  then  and  there 
agreed  with  his  father,  Thomas  E.  Gary,  that  in  consideration 
of  said  sum  of  $500  and  of  the  several  sums  of  money  and  articles 
of  property  before  that  time  advanced  to  him,  he,  the  said  James 
F.  Gary,  would  relinquish  all  his  right,  title,  and  interest  in  and 
to  his  expectancy  in  the  estate  of  his  said  father;  that  Thomas 

E.  Gary,  in  consideration  of  said  agreement  on  the  part  of  James 

F.  Gary  to  so  release  and  convey  to  him  his  said  expectancy, 
paid  to  James  F.  Gary  $500;  and  that  James  F.  Gary  then  and 
there  received  and  accepted  that  sum  in  consideration  thereof, 
"  but  that  said  relinquishment  was  not  then,  nor  is  the  same  now, 
evidenced  by  any  writing  executed  by  the  said  James  Frederick 
Gary."  In  the  bill  it  was  alleged  that  the  sums  of  money  so  re- 
ceived by  way  of  advancements  were  brought  into  court,  that  the 
same  might  be  considered  by  the  court  in  determining  the  amount 
of  the  several  interests  in  and  to  said  lands.  The  bill  also  alleged 
that  certain  persons,  above  named  as  judgment  creditors,  had  ob- 
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tained  judgments  against  James  Frederick  Gary  in  Greene  and 
Jersey  counties,  and  were  setting  the  same  up.  The  bill  prayed 
that  James  Frederick  Gary  might  be  declared  by  decree  to  be 
devested  of  his  interest  in  said  lands  by  virtue  of  said  agreement 
with  his  father ;  that  the  levies  made  under  the  executions  of  said 
judgment  creditors,  and  the  certificates  of  said  levies,  so  recorded, 
might  be  vacated  and  set  aside,  together  with  any  sale  and  certifi- 
cate of  purchase  executed  by  the  sheriff  under  any  of  said  execu- 
tions ;  that  said  Mary  Holliday,  William  A.  Gary,  Henry  H.  Gary, 
and  Elmer  E.  Gary  be  required  to  bring  into  court  the  several 
amounts  so  received  as  advancements ;  that  an  accounting  be  had ; 
that  dower  and  homestead  be  set  off  and  assigned  to  the  widow, 
Sarah  Gary ;  that  a  partition  of  the  residue  of  said  lands  be  made 
under  the  direction  of  the  court,  said  advancements  being  con- 
sidered between  the  children  above  named,  except  James  Fred- 
erick Gary,  according  to  their  rights,  a  one-sixth  interest  to  each 
of  said  children,  except  said  James  Frederick  Gary ;  and  that,  in 
case  a  partition  or  assignment  of  dower  and  homestead  could  not 
be  made  without  prejudice,  etc.,  the  premises  to  be  sold,  and  the 
proceeds  to  be  distributed.  A  demurrer  was  filed  to  the  original 
bill  upon  the  ground  that  James  F.  Gary  had  an  interest  in  the 
property  therein  described,  and  was  a  necessary  party,  and  that 
the  allegations  whereby  it  was  charged  that  James  F.  Gary  re- 
ceived from  his  father,  Thomas  E.  Gary,  certain  sums  of  money 
by  way  of  advancement,  were  not  in  accordance  with  the  statute 
in  such  case  made  and  provided.  An  amendment  was  then  filed 
to  the  bill,  which  set  up  that  advancements  were  made  in  various 
sums  to  the  seven  children  of  Thomas  E.  Gary  above  named. 
The  amendment  averred  "  that  said  advancements  are  not  charged 
in  writing,  as  required  by  the  statute  in  such  cases  made  and  pro- 
vided," but  that  it  was  the  oft-expressed  purpose  of  Thomas  E. 
Gary  to  divide  all  of  his  estate  among  his  six  children,  except 
James  Frederick  Gary,  to  the  exclusion  of  James  Frederick  Gary, 
such  exclusion  being  in  pursuance  of  the  agreement  above  set 
forth ;  that  Thomas  E.  Gary,  being  old  and  feeble,  died  suddenly, 
and  was  thereby  prohibited  from  carrying  into  effect  his  intention 
in  this  behalf;  that  his  children  assembled  a  few  days  after  his 
funeral,  and  mutually  agreed  that  the  amounts  received  by  each 
of  them  should  be  deducted  from  the  share  of  each  child  in  the 
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final  distribution  of  their  father's  estate.  The  amendment  also 
alleges  that  James  Frederick  Gary,  at  the  time  of  receiving  said 
sum  of  $500  (being  the  last  item  of  said  sum  of  $2,150.60),  on 
the  27th  day  of  November,  1893,  being  then  in  financial  stress, 
agreed  with  his  father  that,  in  consideration  of  the  payment  to 
him  of  the  further  sum  of  $500,  "  he  would  convey,  assign,  and 
release  to  his  father  all  his  right,  title,  share,  and  interest  in  and 
to  any  and  all  estate  of  which  his  father  might  thereafter  die 
seized ;"  that  Thomas  E.  Gary,  in  consideration  of  said  agreement 
to  release  his  said  expectancy,  paid  to  James  Frederick  Gary 
$500,  "  but  that  said  agreement  or  conveyance  was  not  then,  nor 
is  the  same  now,  evidenced  by  any  writing  then  or  since  executed 
by  the  said  James  Frederick  Gary." 

A  demurrer  was  filed  to  the  bill  as  amended  upon  the  grounds 
that  there  was  no  legal  advancement  to  James  Frederick  Gary, 
"because  it  appears  from  said  bill  that  the  pretended  advance- 
ment mentioned  in  said  bill  was  not  charged  in  writing  as  an  ad- 
vancement to  his  said  son  James  Frederick  Gary ;"  that  no  vafid 
agreement  was  made  between  Thomas  E.  Gary  and  his  son  James 
Frederick  Gary  by  which  the  expectancy  of  the  latter  passed  from 
him  to  his  father;  that  there  was  no  agreement  respecting  the 
interest  of  James  Frederick  Gary  in  the  lands  of  his  father, 
present  or  prospective,  at  the  time  of  said  payment,  in  writing 
or  otherwise,  signed  by  Thomas  E.  and  James  Frederick  Gary, 
and  said  pretended  agreement  was  void  under  the  statute  of 
frauds  in  such  case  made  and  provided ;  that  there  is  no  time  al- 
leged within  which  the  agreement  was  to  be  executed;  and  that 
complainants  have  not  stated  such  a  case  as  entitles  them  to  any 
relief.  The  demurrer  to  the  amended  bill  was  sustained,  and  the 
complainants  below  (the  present  appellants)  stood  by  their  bill. 
Thereupon  the  court  dismissed  the  bill  as  to  the  part  thereof 
affected  by  the  demurrer. 

Separate  answers  were  filed  by  the  judgment  creditors  above 
named,  setting  up  that,  upon  the  death  of  Thomas  E.  Gary,  James 
Frederick  Gary  became  seized  by  descent  of  an  undivided  one- 
seventh  interest  in  said  lands.  These  answers  also  set  up  the 
recovery  of  their  respective  judgments  by  said  judgment  cred- 
itors, and  the  levies  made  by  the  sheriff  of  Macoupin  county 
upon  the  alleged  interest  of  James  Frederick  Gary  in  said  lands. 
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The  answer  of  R.  Newton,  one  of  the  judgment  creditors,  sets  out 
that  not  only  were  the  executions  under  his  judgments  levied,  but 
that  a  sale  was  had  thereunder,  at  which  he  became  the  purchaser 
of  the  interest  of  James  Frederick  Gary  in  said  premises  on  Jan- 
uary 15,  1901,  and  prays  that  in  case  of  a  sale  the  amount  of  his 
certificate  of  sale,  with  interest,  should  be  paid  out  of  the  share 
of  said  James  F.  Gary. 

The  judgment  creditors  above  named  also  filed  a  cross-bill, 
setting  up  their  judgments  and  the  proceedings  thereunder  as 
above  stated,  and  also  setting  up  that  the  brothers  and  sisters  of 
James  F.  Gary  were  conspiring  to  hinder  and  delay  his  creditors, 
and  that  he  has  an  interest  in  the  lands.  The  cross-bill  prays  that 
the  court  will  enter  a  decree  finding  that  James  F.  Gary  has  title 
to  a  one-seventh  part  of  said  real  estate,  and  that  said  judgment 
creditors  are  entitled  to  a  lien  thereon  to  the  amount  of  their 
judgments,  etc.,  and  to  that  end,  if  sale  is  made,  the  amounts  of 
their  judgments  may  be  paid  out  of  the  money  realized  from  the 
sale  of  the  share  of  said  James  F.  Gary,  subject  to  right  of  dower 
and  homestead,  etc.  The  appellants,  Anna  Gary  and  Etta  Gary, 
answered  the  cross-bill,  and  admitted  the  validity  of  the  judg- 
ments and  the  subsequent  proceedings  thereunder,  but  denied  that 
James  F.  Gary  had  any  interest  in  the  land,  and  denied  any  con- 
spiracy with  him  to  hinder  and  defraud  his  creditors,  or  that  he 
was  insolvent,  and  denied  that  the  judgments  or  levies  were  liens 
upon  the  land,  and  averred  the  judgment  creditors  were  not  en- 
titled to  be  paid  out  of  the  proceeds  of  sale  of  said  lands. 

The  court  rendered  a  final  decree,  in  which  it  was  recited  that 
the  judgment  creditors  filed  a  demurrer  to  the  original  bill,  which 
was  confined  to  the  advancements  alleged  to  have  been  made  to 
James  Frederick  Gary,  and  to  the  agreement  or  family  arrange- 
ment alleged  to  have  been  entered  into  between  him  and  his 
father,  and  also  recited  the  allegations  of  the  original  bill,  and 
the  sustaining  of  the  demurrer  thereto,  and  the  allegations  of 
the  amended'bill,  and  the  filing  of  a  demurrer  thereto,  and  the  sus- 
taining of  the  same,  and  that  the  complainants  elected  to  stand 
by  their  bill,  and  that  the  same  was  dismissed,  in  so  far  as  it  re- 
lated to  said  advancements  and  said  agreement,  because  said  ad- 
vancements were  not  charged  in  writing,  in  accordance  with  the 
statute,    and   because   the    agreement,    or    some    memorandum 
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thereof,  was  not  in  writing.  The  decree  also  recited  a  reference 
of  the  cause  to  the  master,  and  a  hearing  of  the  same  upon  bill, 
answers,  cross-bill,  replications,  etc.  The  decree  also  found  that 
the  alleged  advancements  were  not  legal,  nor  in  accordance  with 
the  statute,  but  that  the  children  of  Thomas  E.  Gary  had  each  of 
them  waived  any  informality  in  regard  to  the  same,  and  that 
the  record  of  said  advancements  should  stand  as  to  the  amounts 
alleged  to  have  been  made  as  advancements  to  said  six  children, 
except  James  F.  Gary ;  that  the  total  amount  advanced  to  said  six 
children  was  $4,097.88 ;  that  Thomas  E.  Gary  in  his  lifetime  paid 
to  James  Frederick  Gary  $2,150.60;  that  when  he  paid  the  last 
item  of  said  sum,  to  wit,  $500,  on  November  27,  1893,  James 
Frederick  Gary  agreed  with  his  father  as  above  stated,  but  that 
the  sums  of  money,  aggregating  $2,150.60,  were  not  so  charged  as 
to  constitute  advancements,  and  that  the  same  are  to  be  wholly 
disregarded  in  the  distribution  and  partition  of  the  estate;  that 
the  agreement  in  regard  to  the  expectancy  was  not  sufficient  in 
law,  nor  availing  in  equity,  as  against  the  rights  of  the  judg- 
ment creditors  of  James  Frederick  Gary,  because  the  agreement 
was  not  in  writing;  that,  upon  the  death  of  Thomas  E.  Gary, 
James  Frederick  Gary  became  seized  by  descent  of  an  undivided 
one-seventh  of  said  premises ;  and  that  the  judgments  and  levies 
of  executions  are  liens  upon  the  same.  The  decree  thereupon 
ordered  and'adjudged  that  partition  be  made  among  all  the  seven 
children,  including  James  Frederick  Gary,  of  the  premises  afore- 
said, taking  into  consideration  said  advancements;  and  the  de- 
cree allots  to  James  Frederick  Gary  an  undivided  one-seventh 
part  of  said  land,  not  taking  into  consideration  said  sum  of 
$2,150.60  received  by  him,  nor  any  part  thereof;  and  it  was  de- 
creed that  said  one-seventh  part  so  set  off  to  said  James  Fred- 
erick Gary  was  subject  to  the  liens  of  said  judgment  creditors 
as  aforesaid.  It  was  further  ordered  in  the  decree  that  all  pro- 
ceedings under  said  sale  by  R.  Newton  and  under  said  levies 
should  be  suspended  during  the  appeal.  The  present  appeal  is 
prosecuted  from  the  decree  so  entered,  by  the  present  appellants, 
who  are  complainants  below. 

A.  /.  Duggan,  for  appellants. 

W.  E.  P.  Anderson,  L.  P.  Peebles,  and  Rinaker  &  Rinaker,  for 
appellees. 
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Magruder,  C  J.  (after  stating  the  facts). —  The  main  question 
presented  by  the  record  in  this  case  relates  to  the  validity  of  the 
oral  agreement  alleged  by  appellants  to  have  been  made  between 
James  F.  Gary  and  his  father,  Thomas  E.  Gary,  in  the  lifetime 
of  the  latter,  by  the  terms  of  which  it  is  claimed  that  Thomas  E. 
Gary  paid  to  his  son  the  sum  of  $500  on  November  27,  1893,  and 
that,  in  consideration  of  such  payment,  James  Frederick  Gary 
agreed  to  convey,  assign,  and  release  to  his  father  all  his  right, 
title,  share,  and  interest  in  and  to  any  and  all  estate  of  which  his 
father  might  thereafter  die  seized.  It  will  be  observed  that  the 
agreement  is  executory  in  character.  It  provided  that,  in  consid- 
eration of  the  sum  of  $500  so  paid  to  him,  James  Frederick  Gary 
would  release  his  expectancy  in  his  father's  estate.  So  far  as  re- 
lates to  this  agreement,  the  bill  is  a  bill  for  the  specific  perform- 
ance thereof.  The  bill  prays  that  a  decree  may  be  entered  de- 
vesting James  Frederick  Gary  of  his  interest  in  said  lands  by  vir- 
tue of  said  agreement,  and  that  the  levies  so  made  upon  his  inter- 
est by  the  judgment  creditors  be  vacated  and  set  aside.  The  con- 
troversy is  wholly  between  the  judgment  creditors  of  James  Fred- 
erick Gary  and  the  heirs  of  Thomas  E.  Gary.  So  far  as  the  pub- 
lic records  show,  James  Frederick  Gary,  upon  the  death  of  his 
father,  became  vested  by  inheritance  with  the  title  to  an  undivided 
one-seventh  part  of  the  360  acres  in  controversy.  No  question  is 
made  as  to  the  validity  of  the  judgments,  or  of  the  levies  there- 
under, or  of  the  sale  made  by  one  of  the  judgment  creditors.  The 
only  question  therefore  is  whether,  by  virtue  of  the  oral  agree- 
ment made  between  James  Frederick  Gary  and  his  father,  his  one- 
seventh  interest  in  the  estate  was  extinguished  in  such  a  way  that 
the  other  six  children  and  heirs  are  entitled  each  to  one-sixth  of 
the  premises  in  question,  leaving  nothing  in  said  James  Frederick 
Gary  for  said  judgments  to  take  effect  upon. 

1.  The  alleged  contract  made  between  James  Frederick  Gary 
and  his  father,  Thomas  E.  Gary,  by  the  terms  of  which  James 
Frederick  Gary  agreed  to  release  his  expectancy  or  his  future  in- 
terest in  his  father's  estate  as  heir  by  reason  of  the  payment  to 
him  of  $500  by  his  father,  was  merely  an  oral  contract,  and  not  in 
writing.  This  court  has  held  in  a  number  of  cases  that  an  estate 
in  expectancy  is  an  appropriate  subject  of  contract,  and  that  agree- 
ments by  expectant  heirs  in  regard  to  their  future  contingent  es- 
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tates,  when  fairly  made  upon  a  valuable  consideration,  will  be  en- 
forced in  equity.  (Parsons  v.  Ely,  45  111.  232 ;  Bishop  v.  Daven- 
port, 58  id.  105;  Galbraith  v.  McLain,  84  id.  379;  Kershaw  v. 
Kershaw,  102  id.  307;  Simpson  v.  Simpson,  114  id.  603,  4  N.  E. 
137,  7  id.  287 ;  Crum  v.  Sawyer,  132  111.  443,  24  N.  E.  956;  Bart- 
mess  v.  Fuller,  170  111.  193,  48  N.  E.  452.)  'Upon  a  careful  ex- 
amination, however,  of  all  these  cases,  it  will  be  observed  that, 
where  releases  of  an  heir's  expectancy  have  been  upheld,  such  re- 
leases, so  far  as  they  apply  to  real  estate,  were  in  writing.  It  is 
true  that,  in  Galbraith  v.  McLain  (supra),  there  was  an  oral 
agreement  made  by  a  son  with  his  father  to  release  all  claim  in 
expectancy  to  what  was  left  of  the  father's  estate  after  the  execu- 
tion of  a  certain  deed  to  the  son.  It  appeared  in  that  case  that 
the  father  executed  a  deed  to  the  son,  conveying  to  him  a  certain 
portion  of  his  land,  and  possession  of  the  property  so  conveyed 
by  the  deed  was  taken  by  the  son.  There  was  only  an  oral  agree- 
ment that  the  property  conveyed  by  the  deed  was  accepted  in  lieu 
of  all  claim  which  the  son  might  have  in  the  residue  of  his  father's 
estate  upon  the  death  of  the  father,  but  the  transaction  was  justi- 
fied upon  the  ground  that  the  deed  was  executed  and  delivered, 
and  possession  was  taken  by  the  son  under  and  by  virtue  of  the 
same.  Thus  in  Riggles  v.  Erney  (154  U.  S.  253,  14  Sup.  Ct. 
Rep.  1083,  38  L.  ed.  976),  it  was  said  that,  although  the  statute 
of  frauds  avoids  parol  contracts  for  lands,  yet  the  complete  execu- 
tion of  the  contract  in  that  case  by  Carrington,  by  conveying  to 
Williams  the  lands  he  had  agreed  to  give  him  in  exchange,  pre- 
vented the  operation  of  the  statute.  In  Kershaw  v.  Kershaw,  we 
said  (page  313,  102  111.) :  "A  parol  promise  of  an  heir  to  accept 
a  deed  of  certain  property  in  lieu  of  his  expected  interest  in  his 
father's  estate,  followed  by  the  execution  and  delivery  of  the 
deed  and  possession  of  the  property,  was  held  to  be  sufficient;" 
referring  to  the  case  of  Galbraith  v.  McLain  (supra).  No  such 
state  of  facts  exists  in  the  present  case  as  operated  to  sustain  the 
validity  of  the  parol  agreement  in  the  case  of  Galbraith  v.  McLain 
(supra).  We  are  of  the  opinion  that  the  agreement  in  question, 
alleged  to  have  been  made  between  James  Frederick  Gary  and 
his  father,  Thomas  E.  Gary,  is  void,  under  the  statute  of  frauds, 
as  not  being  in  writing.      (See  also  Quarles  v.  Quarles,  4  Mass. 
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680;  Kenney  v.  Tucker,  8  id.  143;  Fitch  v.  Fitch,  8  Pick.  480; 
Nesmith  v.  Dinsmore,  17  N.  H.  515.) 

The  money,  amounting  to  $2,150.60,  paid  to  James  Frederick 
Gary  by  his  father  in  the  lifetime  of  the  latter,  cannot  be  regarded 
as  an  advancement,  within  the  meaning  of  that  term  as  used  in 
our  statute.  This  is  so  because  it  was  not  evidenced  by  any 
writing.  Section  7  of  chapter  39  of  the  Illinois  Revised  Statutes 
in  regard  to  descent  provides  as  follows :  "  No  gift  or  grant  shall 
be  deemed  to  have  been  made  in  advancement  unless  so  expressed 
in  writing  or  charged  in  writing,  by  the  intestate,  as  an  advance- 
ment, or  acknowledged  in  writing  by  the  child  or  other  descend- 
ant." (2  Starr  &  C.  Annot.  Stat.  [2d  ed.],  p.  1432.)  In  view  of 
this  statute,  this  court  has  held  in  a  number  of  cases  that  an  ad- 
vancement which  is  not  evidenced  in  the  manner  required  by  the 
statute  is,  in  legal  effect,  no  advancement  at  all,  however  clear  it 
may  appear  that  it  was  so  intended.  {Long  v.  Long,  118  111.  638, 
9  N.  E.  247;  Wilkinson  v.  Thomas,  128  111.  363,  21  N.  E.  596; 
Bartmess  v.  Fuller,  170  111.  193,  48  N.  E.  452;  Marshall  v.  Cole- 
man, 187  111.  556,  58  N.  E.  628.)  In  the  case  at  bar  the  bill  itself 
admits  upon  its  face  that  the  advancements  alleged  to  have  been 
made  as  such  to  the  children  of  Thomas  E.  Gary  "  are  not  charged 
in  writing,  as  required  by  the  statute  in  such  cases  made  and  pro- 
vided."  The  bill  in  the  present  case  is  somewhat  inconsistent  in 
its  allegations,  for  the  reason  that  it  charges  the  sum  of  $2,150.60, 
alleged  to  have  been  paid  by  Thomas  E.  Gary  to  his  son  James 
Frederick  Gary,  to  have  been  intended  as  an  advancement.  If 
this  was  true,  then  the  item  of  $500,  which  constituted  a  part  of 
the  sum  of  $2,150.60,  was  a  part  of  the  sum  intended  to  be  an 
advancement.  It  could  not,  however,  be  valid  as  an  advancement, 
because  the  gift  or  payment  of  such  money  was  not  expressed  in 
any  way  in  writing.  In  a  subsequent  part  of  the  bill,  however,  it 
is  alleged  that  the  last  item  of  $500,  constituting  a  part  of  the 
whole  sum  of  $2,150.60,  was  the  consideration  of  a  verbal  agree- 
ment by  which  James  F.  Gary  agreed  to  release  his  expectancy  in 
his  father's  estate.  It  would  seem  to  be  impossible  that  the  pay- 
ment of  the  $500  should  have  been  intended  as  part  of  an  advance- 
ment to  James  F.  Gary,  and  at  the  same  time  should  have  been 
the  consideration  of  an  agreement  for  the  release  of  the  son's  ex- 
pectancy in  the  father's  estate.  This  payment  of  $500,  viewed  as 
Vol.  VIII  — 32 
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a  part  of  the  alleged  advancement,  was  invalid  under  section  7  of 
the  act  in  regard  to  descent,  independently  of  the  statute  of  frauds, 
for  the  reason  that  it  was  not  expressed  in  writing.  Indeed,  a 
contract  by  the  terms  of  which  an  heir  agrees  to  release  his  ex- 
pectancy in  his  father's  estate  in  consideration  of  a  sum  of  money 
advanced  to  him  by  his  father  is  not  the  less  an  advancement  be- 
cause he  thereby  gives  up  the  whole  of  his  interest  in  his  father's 
estate.  An  advancement  has  been  defined  to  be  "  the  giving  by  a 
parent  to  the  child  or  heir,  by  way  of  anticipation,  the  whole  or  a 
part  of  what  it  is  supposed  the  donee  will  be  entitled  to  on  the 
death  of  the  party  making  it."  {Wallace  v.  Reddick,  119  111.  156, 
8  N.  E.  801 ;  Cawthon  v.  Coppedge,  1  Swan,  487,  1  Am.  &  -Eng. 
Encyc.  of  Law  [2d  ed.],  p.  760.)  By  the  terms  of  this  definition, 
an  advancement  is  not  only  the  giving  by  a  parent  to  a  child  or 
heir  by  way  of  anticipation  of  a  part  of  the  expectant  estate,  but 
of  the  whole  of  it.  It  follows  that  the  release  of  all  his  interest  in 
his  father's  estate  by  James  Frederick  Gary,  in  consideration  of 
the  payment  to  him  of  $500  by  his  father,  was  nothing  more  than 
an  attempted  advancement,  and,  as  such,  was  void  under  section 
7  of  the  statute  of  descent,  without  reference  to  the  statute  of 
frauds,  which  requires  a  contract  in  regard  to  real  estate  to  be  in 
writing. 

2.  On  the  part  of  the  appellant,  it  is  claimed  that,  even  if  the 
verbal  contract  here  set  up  is  void  under  the  statute  of  frauds, 
the  appellees,  who  are  judgment  creditors  of  James  F.  Gary,  can- 
not take  advantage  of  it.  Undoubtedly,  a  verbal  contract  respect- 
ing land  is  not  absolutely  void,  but  voidable  only  at  the  will  of 
either  party ;  and  it  may  be  as  obligatory  upon  the  parties  to  it  as 
a  written  contract,  where  the  parties  themselves  make  no  objection 
that  it  is  not  in  writing.  In  other  words,  a  third  person  cannot 
object  for  the  parties  to  such  a  contract  that  they  are  not  bound 
by  it.  (Collins  v.  Thayer,  74  111.  138;  Kelly  v.  Kendall,  118  id. 
650,  9  N.  E.  261.)  It  has  been  said  that  the  statute  of  frauds, 
which  is  a  statutory  defense,  "  is  personal,  and  cannot  be  inter- 
posed by  strangers  to  the  agreement.  Like  usury,  infancy,  and 
a  variety  of  other  defenses,  it  can  only  be  relied  upon  by  parties 
or  privies.  Mere  strangers  have  no  right  to  plead  or  insist  upon 
it  for  the  benefit  of  others."  (Chicago  Dock  Co.  v.  Kinzie,  49  111. 
289;  Singer,  Nintick  &  Co.  v.  Carpenter,  125  id.  117,  17  N.  E. 
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761 ;  Wilson  v.  Mason,  158  111.  304,  42  N.  E.  134,  49  Am.  St.  Rep. 
162.) 

The  bill  in  this  case  seeks  to  enforce  the  verbal  agreement  al- 
leged to  have  been  made  between  James  Frederick  Gary  an3  his 
father  against  James  Frederick  Gary  himself,  and  four  other 
heirs  of  his  father,  and  also  against  the  judgment  creditors  already 
mentioned  of  James  Frederick  Gary.  The  position  of  the  appel- 
lants is  that,  while  James  Frederick  Gary  himself  might,  if  he 
chose,  plead  the  statute  of  frauds  as  a  defense  to  the  enforcement 
of  the  agreement,  because  it  is  verbal  and  not  in  writing,  yet  that 
the  other  defendants  below,  his  judgment  creditors,  being  third 
persons,  cannot  plead  the  statute  of  frauds  as  a  defense ;  such  de- 
fense being  only  personal  to  him.  This  may  be  true.  But  in 
the  present  case  the  statute  of  frauds  is  not  pleaded  as  a  defense 
either  by  James  Frederick  Gary  or  by  his  judgment  creditors. 
The  bill  itself,  brought  to  enforce  the  verbal  agreement,  recites 
upon  its  face  that  the  agreement  is  oral.  The  amended  bill  al- 
leges "  that  said  agreement  or  conveyance  was  not  then,  nor  is 
the  same  now,  evidenced  by  any  writing  then  or  since  executed 
by  the  said  James  Frederick  Gary.,,  The  question  as  to  the  va- 
lidity of  this  agreement  arises  upon  demurrer  to  the  bill,  which 
contains  the  allegation  thus  quoted.  It  is  well  settled  that  "  when- 
ever it  appears  from  the  face  of  the  declaration,  bill,  or  complaint 
that  the  agreement  sued  upon  is  within  the  statute  of  frauds,  and 
fails  to  comply  with  the  requirements  thereof,  the  appropriate 
mode  of  taking  advantage  of  the  defect  is  by  demurrer."  (9 
Encyc.  of  PL  &  Pr.,  p.  704;  Dicken  v.  McKinley,  163  111.  318, 
45  N.  E.  134,  54  Am.  St.  Rep.  471 ;  Cloud  v.  Greasley,  125  111. 
319,  17  N.  E.  826;  Randall  v.  Howard,  2  Black,  589,  17  L.  ed. 
269.)  In  Cloud  v.  Greasley  (supra)  we  said:  "The  rule  is, 
where  it  appears  upon  the  face  of  the  bill  that  the  agreement  to 
convey  is  oral,  it  may  be  taken  advantage  of  by  demurrer  to  the 
bill."  In  Dicken  v.  McKinley  (supra)  we  also  said :  "  Where  a 
bill  shows  affirmatively  that  a  contract  or  promise  to  make  a  will 
is  not  in  writing,  the  defense  of  the  statute  of  frauds  may  be 
raised  by  demurrer." 

Most  of  the  cases,  already  referred  to,  where  the  question  has 
arisen  as  to  the  validity  of  an  agreement  by  an  heir  to  release  his 
expectancy  in  his  ancestor's  estate,  have  been  cases  where  the  con- 
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troversy  was  between  the  ancestor,  or  his  heirs,  and  the  heir  so 
agreeing  to  release  his  expectancy.  Here,  however,  the  contro- 
versy is  between  all  the  heirs  and  the  judgment  creditors  of  the 
one  who  has  agreed  to  make  the  release.  The  heirs  of  Thomas 
E.  Gary,  except  James  Frederick  Gary,  set  up  no  defense  against 
the  agreement,  because  it  is  for  their  interest  that  it  should  be 
enforced.  By  its  enforcement  they  each  get  one-sixth  of  the 
property,  instead  of  one-seventh.  James  Frederick  Gary  himself 
is  not  opposed  to  the  enforcement  of  the  agreement,  and  his  in- 
terest lies  in  that  direction,  because,  if  it  is  not  enforced,  he  must 
be  held  to  be  the  owner  of  an  undivided  one-seventh  of  the  prop- 
erty, which  will  be  subjected  to  the  payment  of  the  liens  held 
against  it  by  his  judgment  creditors.  The  bill  seeks  to  enforce 
a  void  agreement  in  such  a  way  as  to  deprive  bona  fide  creditors 
of  the  right  to  collect  their  debts.  An  application  for  the  specific 
performance  of  a  contract  is  always  addressed  to  the  sound  legal 
discretion  of  the  court.  In  Hamilton  v.  Harvey  (121  111.  469,  13 
N.  E.  210,  2  Am.  St.  Rep.  118)  we  said  (page  473,  121  111.,  page 
211,  13  N.  E.,  and  page  618,  2  Am.  St.  Rep.)  :  "  Courts  of  equity 
will  decree  a  specific  performance  where  the  contract  is  in  writing, 
and  is  certain,  and  is  fair  in  all  its  parts,  and  is  for  an  adequate 
consideration,  and  is  capable  of  being  performed',  but  not  other- 
wise." (See  also  Bowman  v.  Cunningham,  78  111.  48.)  A  court 
of  equity  will  never  become  a  party  to  the  enforcement  of  a  con- 
tract by  which  wrong  and  injustice  will  be  perpetrated.  "  To  en- 
title a  party  to  relief,  he  must  come  with  clean  hands,  and  a  cause 
that  appeals  to  equity  for  relief. "  {Tamm  v.  Lavalle,  92  111.  263. 
See  also  Long  v.  Long,  1 18  id.  638,  9  N.  E.  247 ;  Mitchell  v.  King, 
7 7  111.  462.)  It  would  certainly  be  laying  down  a  dangerous 
precedent  to  hold  that,  after  the  title  to  an  interest  in  property  had 
vested  in  an  heir  by  descent,  he  could  deprive  his  judgment  credit- 
ors of  their  liens  upon  his  interest  by  setting  up  an  oral  agreement, 
made  years  before  between  himself  and  his  deceased  ancestor,  to 
the  effect  that  he  was  to  have  no  interest  in  the  property. 

There  is  no  allegation  in  the  bill  that  the  judgment  creditors  in 
this  case  had  any  notice  of  the  existence  of  the  oral  agreement 
here  insisted  upon  prior  to  the  rendition  of  their  judgments,  or 
prior  to  the  existence  of  the  liens  acquired  by  them  under  their 
judgments.     Section  30  of  the  Conveyance  Act  provides  that  "  all 
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deeds,  mortgages  and  other  instruments  of  writing  which  are  au- 
thorized to  be  recorded,  shall  take  effect  and  be  in  force  from  and 
after  the  time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice ;  and  all  such 
deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such  cred- 
itors and  subsequent  purchasers,  without  notice,  until  the  same 
shall  be  filed  for  record/'  (i  Starr  &  C.  Annot.  Stat  [2d  ed.], 
p.  944.)  In  interpreting  this  statute,  it  has  always  been  held  in 
this  State  that  judgment  creditors  are  within  the  protection  of  this 
section  30,  "  and  stand  as  purchasers,  and  are  to  be  regarded  as 
such."  (McFadden  v.  Worthington,  45  111.  362.)  In  Illinois  a 
creditor  who  has  obtained  $1  lien  upon  land  by  virtue  of  his  judg- 
ment, and  execution  thereunder,  occupies  the  same  position  with 
respect  to  prior  unrecorded  instruments  of  writing  or  convey- 
ances as  does  a  purchaser.  (Massey  v.  Westcott,  40  111.  160; 
Martin  v.  Dry  den,  1  Gilm.  187 ;  Milmine  v.  Burnham,  76  111.  362 ; 
Columbus  Buggy  Co.  v.  Graves,  108  id.  459.)  The  judgment 
creditors  here  stand  in  the  position  of  subsequent  purchasers,  hav- 
ing no  notice  of  the  alleged  oral  agreement  between  James  F. 
Gary  and  his  father. 

The  title  to  one-seventh  of  the  land,  so  far  as  the  record  shows, 
and  so  far  as  these  judgment  creditors  were  able  and  bound  to 
take  notice  of  it,  stood  in  James  Frederick  Gary.  If  the  oral 
agreement  be  considered  as  valid  and  binding,  then  he  held  the 
legal  title  to  an  undivided  one-seventh  of  the  property  in  trust 
for  the  benefit  of  his  brothers  and  sisters,  the  other  six  heirs  of 
Thomas  E.  Gary.  The  trust  upon  which  he  thus  held  the  title 
when  the  judgment  liens  were  acquired  was  a  secret  trust,  undis- 
closed by  anything  upon  the  records,  and  of  which  the  judgment 
creditors  here  concerned  had  no  notice.  Inasmuch  as  they  had  no 
notice,  that  secret  trust  cannot  be  enforced  as  against  them. 
A  bona  fide  purchaser  of  the  legal  estate  —  and  the  judgment 
creditors  here  are  to  be  regarded  as  bona  fide  purchasers  —  will 
be  protected  against  the  prior  equitable  title  of  another,  of  which 
he  had  no  notice ;  and  although  an  heir,  holding  the  legal  title  to 
an  interest  in  property  by  descent,  may  so  hold  it  in  trust  for 
others,  still  a  third  person  may  acquire  the  title  from  him,  if  such 
third  person  has  no  notice  of  the  trust,  and  acts  in  good  faith. 
(Robbins  v.  Moore,'  129  111.  30,  21  N.  E.  934.)     After  the  death 
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of  the  original  owner,  the  apparent  legal  title  is  in  the  heir ;  and 
the  policy  of  the  law,  which  is  to  make  patent  all  legal  titles  to 
lands,  so  far  as  practicable,  that  strangers  may  safely  purchase, 
equally  requires  that  the  bona  fide  purchaser  from  the  heir  should 
be  protected.  (Burton  v.  Perry,  146  111.  71,  34  N.  E.  60;  Ken- 
nedy v.  Northup,  15  111.  148.)  If  therefore  the  agreement  set 
up  in  the  bill  in  this  case  should  be  enforced,  it  would  lead  to  the 
inequitable  result  of  postponing  the  liens  of  the  judgment  credit- 
ors to  a  secret,  unrecorded  trust,  of  which  they  had  no  notice.  A 
court  of  equity  will  not  enforce  such  an  agreement  as  that  which 
is  here  under  consideration,  under  the  circumstances  thus  indi- 
cated. We  are  therefore  of  the  opinion  that  the  court  below  de- 
cided correctly  in  sustaining  the  demurrer  to  the  bill,  and  in  dis- 
missing the  same  as  to  the  portion  thereof  which  was  demurred  to. 

Accordingly  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Gates  vs.  Dudgeon. 
[Court  of  Appeals  of  New  York,  Feb.  10,  1903 ;  173  N.  Y.  426, 66  N.  E.  u6.] 

Trustee  —  Sale  of  Realty  —  Authority  to  Attorney  —  Con- 
tract of  Sale  —  Revocation. 

1.  Where  an  executor  and  trustee  has  been  given  power  under  a  will  to 

sell  real  estate,  and  with  full  knowledge  of  the  facts  has  determined 
lo  sell  it  for  a  fixed  price,  he  may  authorize  his  attorney  to  close 
the  sale,  and  the  contract  entered  into  by  such  attorney  at  the  price 
fixed  is  binding  upon  such  executor  and  trustee. 

2.  An  attorney  of  the  purchaser  of  real  estate,  at  such  purchaser's  re- 

quest, wrote  to  the  trustee  of  the  property,  offering  to  take  it  at  the 
price  fixed  by  the  trustee  in  previous  interviews  with  the  purchaser, 
and  to  accept  a  deed  without  warranty,  the  title  to  be  taken  in  the 
name  of  the  agent  for  the  purchaser,  and  pay  cash  on  the  delivery  of 
the  deed.  The  attorney  for  the  trustee,  at  his  request,  answered 
the  letters,  stating  that  the  property  was  held  by  adverse  posses- 
sion only,  and  that  the  trustee  was  ready  to  give  the  usual  trustee's 
deed,  without  warranty,  if  the  purchaser  would  be  satisfied  with  the 
title.  The  purchaser's  attorney  replied  that  the  terms  were  accept- 
able, and  that,  assuming  the,  consideration  (which  was  not  named  in 
the  letter)  was  the  same  as  had  been  named  in  the  previous  inter- 


GATES  v.  DUDGEON.  503 

views,  the  consideration  was  also  accepted  on  behalf  of  the  pur- 
chaser. Held  to  constitute  a  complete  contract,  and  binding  upon 
the  parties,  which  could  not  be  revoked  by  a  subsequent  letter  of 
the  trustee  declining  to  sell  or  convey  the  land. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Charles  O.  Gates  against  William  M.  Dudgeon,  ex- 
ecutor of  Richard  Dudgeon,  deceased.  From  an  order  of  the 
Appellate  Division  reversing  a  judgment  for  plaintiff,  he  appeals. 

Reversed. 

David  C.  Bennett,  Jr.,  for  appellant. 

Daniel  P.  Hays  and  Ralph  Wolf,  for  respondent. 

Haight,  J. —  The  order  of  reversal  does  not  state  that  the  re- 
versal was  upon  the  facts.  We  must  therefore  assume  that  the 
facts  as  found  by  the  trial  court  remain  undisturbed,  and  that  the 
reversal  was  upon  the  law.  (Code  Civ.  Proa,  §  1338.)  This 
action  was  brought  to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.  The  trial  court  has  found  as 
facts  that  Messrs.  Hays,  Greenbaum  &  Hershfield  were  the  duly 
authorized  attorneys  for  the  defendant,  and  that  the  defendant 
authorized  his  said  attorneys  to  execute  a  contract  for  the  sale  of 
the  property  in  question.  It  was  further  found  as  a  fact  that  the 
said  attorneys,  on  behalf  of  the  defendant,  "  promised  and  agreed 
to  sell  to  the  said  plaintiff  the  said  real  property  described  in  the 
complaint  herein  for  the  sum  of  three  thousand  dollars,  and,  in 
consideration  of  the  said  promise  by  the  said  defendant,  the  said 
plaintiff  promised  and  agreed  to  purchase  the  said  premises  at 
the  said  sum  of  three  thousand  dollars.  And  it  was  mutually 
promised  and  agreed  by  and  between  the  said  plaintiff  and  the 
said  defendant  that  the  deed  for  said  premises  should  be  deliv- 
ered, and  possession  of  the  said  premises  be  given  by  the  said 
defendant,  and  the  consideration  paid  by  the  said  plaintiff,  as  soon 
as  the  arrangements  could  be  made  thereto  by  the  attorneys  for 
the  respective  parties."  It  was  further  found  as  a  fact  that,  after 
the  making  of  the  above-mentioned  contract,  the  defendant  gave 
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notice  to  the  plaintiff  that  he  would  not  fulfill  said  agreement, 
and  would  not  deliver  the  deed  nor  the  possession  of  the  premises. 
The  court  found  as  conclusions  of  law  that  the  agreement  set 
forth  constitutes  a  good  and  valid  contract  for  the  purchase  and 
sale  of  the  real  property  described  in  tfie  complaint;  that  there 
was  a  note  or  memorandum  of  the  contract  in  writing,  expressing 
the  consideration,  subscribed  by  the  lawfully  authorized  agent  of 
the  grantor,  sufficient  to  prevent  the  contract  from  being  void 
under  the  provisions  of  section  234  of  the  Real  Property  Law 
(Laws  1896,  chap.  547),  or  any  other  similar  provision  of  law; 
and  that  there  was  a  breach  of  the  contract  on  the  part  of  the  de- 
fendant. Judgment  was  directed  in  favor  of  the  plaintiff  for  the 
specific  performance  of  the  contract. 

It  is  now  contended  on  behalf  of  the  respondent  that  the  order 
of  reversal  should  be  sustained,  for  the  reason  that  the  defendant, 
who  was  contracting  as  the  executor  under  a  power  given  by  the 
will  of  Richard  Dudgeon,  deceased,  could  not  delegate  the  personal 
trust  and  confidence  imposed  upon  him  by  the  testator,  and  that 
therefore  the  contract  made  by  his  attorneys  was  void.  The  case 
relied  upon  to  sustain  his  contention  is  that  of  Newton  v.  Bron- 
son  (13  N.  Y.  587,  593,  67  Am.  Dec.  89).  The  rule,  doubtless,  is 
correctly  stated  by  Denio,  C.  J.,  in  that  case.  An  executor  or 
trustee,  to  whom  a  power  has  been  given  by  a  will,  may  not  dele- 
gate his  judgment  and  discretion  in  the  execution  of  the  power, 
but,  having  exercised  the  judgment  and  discretion  with  which  he 
has  been  invested,  we  know  of  no  authority  which  prohibits  him 
from  delegating  to  others  the  performance  of  his  determination 
in  regard  thereto.  The  power  of  executors  and  trustees  to  dele- 
gate to  this  extent  seems  to  be  sanctioned  by  Qiief  Judge  Denio 
in  the  case  alluded  to.  In  the  discussion  of  this  question,  he  says : 
"  It  is  urged  by  the  defendant's  counsel  that  the  contract  of  sale 
is  void,  for  the  reason  that  it  was  made  by  an  agent  of  the  de- 
fendant, according  to  the  maxim, '  Delegatus  non  potest  delegare.' 
The  rule  of  law,  no  doubt,  is  that  a  power  of  this  kind  is  a  per- 
sonal trust  and  confidence,  which  cannot  be  committed  to  any  other 
than  the  grantee  or  donee  of  the  power.  (Berger  v.  Duff,  4 
Johns.  Ch.  369.)  Besides  this  difficulty,  the  defendant,  in  his 
answer,  denies  that  the  agents  who  executed  in  his  name  the  con- 
tract which  the  plaintiff  seeks  to  enforce  had  any  authority  in 
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fact  from  him  to  execute  it,  and  the  plaintiff  has  failed  to  show 
any  power  of  attorney  or  other  express  authority  from  him  to 
them.  The  last  objection  is  fully  overcome  by  the  ample  and  re- 
peated acts  of  acknowledgment  and  ratification  by  the  defendant 
of  the  contract  in  question  in  writing  as  well  as  by  parol.  The 
evidence  upon  this  point  was  quite  sufficient  to  enable  the  court 
to  decide  that  the  agents  were  authorized  by  parol  to  execute  the 
contract,  and  the  parol  authority  under  our  statute  and  under  the 
statute  of  Illinois,  which  is  identical  in  its  provisions,  would  be 
sufficient.  The  contract  must  be  in  writing ;  but  where  it  is  signed 
by  an  agent  the  power  to  execute  may  be  by  parol  "  —  citing  nu- 
merous authorities.  Again,  he  says :  "  The  reason  of  the  maxim, 
'  Delegatus  non  potest  delegare/  however,  is  that  in  the  case  to 
which  it  applies  the  first  constituent  is  a  right  to  the  personal 
judgment,  care,  and  skill  of  his  agent.  *  *  *  In  determining 
upon  one  or  the  other  course,  he  brought  into  exercise  those  per- 
sonal qualifications  on  account  of  which  he  is  presumed  to  have 
been  selected  by  the  testator.  The  law  does  not  allow  him  to 
commit  the  power  with  which  he  is  intrusted  to  another,  for  per- 
haps that  other  would  bind  the  estate  to  a  transaction  which  the 
former  might  not  have  considered  advantageous  and  safe  if  he  had 
acted  directly  upon  it.  The  reason  fails  where  the  person  actu- 
ally intrusted  with  the  authority  has,  with  the  full  knowledge  of 
the  facts,  ratified  the  act  of  one  who  assumed  to  act  as  his  agent." 
It  would  seem  therefore  that,  if  the  executor  or  trustee,  with  full 
knowledge  of  the  facts,  should  ratify  the  act  of  his  agent,  or  of  the 
person  acting  for  him  as  agent,  he  could,  in  the  first  instance,  after 
exercising  his  own  judgment  and  discretion  upon  the  proposed 
contract,  authorize  an  agent  to  carry  it  into  execution.  That  is 
precisely  what  was  done  in  this  case.  The  plaintiff,  through  hfs 
attorney,  under  date  of  May  3,  1901,  addressed  a  letter  to  the  de- 
fendant, in  which  he  offered  to  purchase  the  property  in  ques- 
tion for  a  sum  specified.  The  defendant  concedes  that  he  received 
that  letter,  and  that  he  took  it  to  his  attorney,  and  told  him  that  his 
title  rested  on  adverse  possession ;  and,  on  being  advised  by  his 
attorney  that  he  should  ascertain  whether  the  proposed  purchaser 
would  take  that  kind  of  a  title,  he  left  the  letter  with  his  attor- 
ney, directing  him  to  make  answer  thereto.  Other  evidence  was 
produced  on  behalf  of  the  plaintiff  tending  to  show  that  the  de- 
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fendant  had  himself  exercised  his  own  judgment  in  determining 
the  amount  for  which  the  premises  should  be  sold,  and  that  he  had 
authorized  his  attorneys,  Messrs.  Hays,  Greenbaum  &  Hershfield, 
to  close  the  transaction.  We  therefore  conclude  that  the  power 
delegated  to  his  attorneys  did  not  involve  his  judgment  and  dis- 
cretion, and  that  therefore  the  contract  entered  into  by  them  for 
him  was  valid. 

It  is  further  contended  on  behalf  of  the  respondent  that  there 
was  no  valid  contract  entered  into  by  him  oV  his  attorneys  to  sell 
the  property  described  in  the  complaint.  There  was  no  formal 
written  contract.  What  there  is  of  the  transaction  is  disclosed  by 
the  letters  that  passed  between  the  parties.  The  first  of  these 
letters,  as  we  have  seen,  bears  date  May  3,  1901,  and  was  written 
by  Mr.  Tappan,  the  attorney  for  the  plaintiff,  and  is  addressed  to 
Mr.  Dudgeon,  the  defendant.  From  it  it  appears  that  the  plain- 
tiff and  defendant  had  had  previous  oral  conversations  with  refer- 
ence to  the  purchase  of  this  property.  In  it  he  says :  "  Mr. 
Charles  O.  Gates  has  asked  me  to  write  you,  and  say  that  he  ac- 
cepts your  terms  for  the  sale  of  the  meadow  and  beach  property 
which  you  hold  as  trustee  west  of  Peacock  Lane  and  east  of  the 
Jacob  property ;  or,  in  other  words,  without  going  into  a  full  de- 
scription, the  premises  which  you  and  he  have  been  talking  about 
for  the  past  few  months.  I  understand  and  Mr.  Gates  under- 
stands that  your  terms  are  $3,000  cash  on  delivery  of  deed ;  said 
deed  to  be  a  usual  trustee's  deed  without  warranty.  We  shall 
take  the  deed  quite  soon,  but  if  you  would  like  to  have  us  sign  a 
regular  contract  in  regular  form  we  shall  be  glad  to  do  so.  Mr. 
Gates  wishes  the  title  to  be  held  temporarily  for  him  by  some  one 
in  this  office,  and  when  the  deed  is  made  it  may  as  well  be  made 
out  to  Edward  R.  Finch,  whose  residence  is  New  York  city.  Very 
truly  yours  [Signed]  J.  B.  C.  Tappan."  This  letter  was,  as 
we  have  already  seen,  received  by  the  defendant,  and  taken  to  his 
attorneys  to  be  answered,  and  they  answered  as  follows :  "  New 
York,  May  4,  1901.  J.  B.  Coles  Tappan,  Esq.,  No.  51  Wall  St., 
New  York  City  —  Dear  Sir:  Your  letter  of  the  3d  inst,  ad- 
dressed to  our  client,  Mr.  William  M.  Dudgeon,  has  been  handed 
to  us  for  reply.  The  salt  meadow  and  beach  property  at  Pea- 
cock's Point,  L.  I.,  referred  to  in  your  letter,  forms  a  part  of  the 
estate  of  Richard  Dudgeon,  deceased,  and  Mr.  William  M.  Dudg- 
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eon,  as  the  executor  and  trustee  of  this  estate,  is  desirous  of  dis- 
posing of  this  property.  We  have  not  examined  the  title  to  the 
property  in  question,  but  understand  that  it  rests  on  adverse  pos- 
session, and  that  there  is  no  documentary  title  to  it.  We  there- 
fore beg  to  suggest  that  you  look  into  the  title,  and,  if  your  client 
is  satisfied  to  take  it,  Mr.  Dudgeon  is  ready  to  give  him  the  usual 
trustee's  deed  without  warranty.  Kindly  let  us  hear  from  you 
as  soon  as  possible,  and  oblige,  very  truly  yours,  Hays,  Green- 
baum  &  Hershfield."  Thereupon  the  plaintiff's  attorney  answered 
under  date  of  May  6,  1901 :  "  Gentlemen :  I  have  your  letter  of 
May  4th  in  reference  to  the  Dudgeon  meadow  and  beach  at  Pea- 
cock's Point,  Long  Island.  Your  letter  states  the  matter  just  as 
Mr.  Gates 'and  I  understand  it,  and  the  terms  therein  stated  are 
the  terms  which  Mr.  Gates  wished  me  to  accept  on  his  behalf. 
Your  suggestion  as  to  my  looking  into  the  title  is  also  accepted. 
Your  omission  to  state  the  consideration,  $3,000,  was,  I  presume, 
an  inadvertence,  and,  assuming  this  to  be  the  case,  the  terms  as 
to  consideration  also  are  accepted  on  behalf  of  my  client.  I  as- 
sume that  you  will  have  no  objection  to  Mr.  Gates  designating 
some  person  other  than  himself  to  take  title  in  the  first  instance, 
as  stated  in  my  letter  to  Mr.  Dudgeon.  Very  Jruly  yours 
[Signed]  J.  B.  C.  Tappan."  No  answer  was  made  to  this  let- 
ter until  May  13,  1901,  at  which  time  Hays,  Greenbaum  &  Hersh- 
field addressed  a  letter  to  Mr.  Tappan  as  follows :  "  Your  letter 
of  the  6th  instant,  in  reference  to  the  Dudgeon  meadow  and  beach 
at  Peacock's  Point,  received.  We  shall  be  pleased  to  have  you 
confer  with  our  Mr.  Hershfield  on  the  subject  generally,  at  your 
-convenience."  Thereupon,  and  under  date  of  May  23,  1901,  Mr. 
Tappan  inclosed  a  form  of  deed  with  the  following  letter :  "  Kf. 
Hershfield,  Esq.,  141  Broadway,  New  York  —  Dear  Sir:  I  in- 
close for  your  examination  a  draft  of  the  proposed  deed  from  Mr. 
William  M.  Dudgeon  to  Mr.  Gates'  representative,  which  I  have 
drawn,  as  I  am  familiar  with  the  description  and  locality  of  the 
premises.  Very  truly  yours  [Signed]  J.  B.  C.  Tappan." 
And  underneath  the  signature  the  following :  "  I  think  you  may 
find  my  draft  useful  in  some  way.  We  can  close  any  time  on 
short  notice.  J.  B.  C.  T."  Here  the  matter  appears  to  have 
rested  until  the  3d  day  of  June,  at  which  time  the  plaintiff  Himself 
'wrote  the  following' letter  to  the  defendant:    "Lawyers  are,  as 
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we  well  know,  proverbially  slow,  and  it  does  seem  quite  impossi- 
ble for  me  to  get  any  reply  to  my  letter  of  May  23d,  accepting 
your  proposition  regarding  the  sale  of  the  three-acre  piece  of  beach 
at  Glen  Cove.  I  am  quite  sure  if  you  knew  how  much  this  delay 
hinders  me  in  carrying  out  some  plans,  you  would  see  to  it  that 
the  proper  papers  were  signed  at  once.  I  should  be  pleased  to 
see  you  if  necessary,  and  go  over  the  matter,  though  I  suppose 
everything  is  practically  settled  excepting  the  mere  formal  part 
of  it.  If  you  think  it  well  to  talk  it  over,  I  shall  be  glad  to  make 
an  appointment  with  you  any  day  by  telephone  to  this  office, 
where  I  am  most  of  the  day.  I  trust  that  the  sickness  in  your 
family  has  all  departed,  and  that  you  and  your  good  wife  are 
quite  recovered  from  the  anxiety  incident  upon  such  serious  ill- 
ness. With  kind  regards  to  Mrs.  Dudgeon  and  yourself,  I  am, 
very  sincerely  yours  [Signed]  C.  O.  Gates."  To  this  the  de- 
fendant answered  under  date  of  June  4,  1901 :  "  Your  letter  of 
the  3d  inst.  is  at  hand.  After  a  full  consideration  of  the  matter, 
I  have  come  to  the  conclusion  not  to  sell  the  property  for  some 
time  to  come.  You  will  appreciate  the  fact  that  I  am  acting  in  the 
matter  in  a  representative  capacity,  having  but  a  fractional  inter- 
est of  my  own  therein,  and  that  I  have  not  the  sole  voice  therefore. 
I  trust  you  have  not  been  greatly  inconvenienced  by  any  delay  in 
obtaining  this,  my  final,  answer.  Our  little  one  is  well  on  the 
road  to  recovery,  and  Mrs.  Dudgeon  joins  me  in  thanking  you  for 
kind  inquiries,  and,  with  our  best  wishes,  I  am,  yours,  very  truly 
[Signed]  Wm.  M.  Dudgeon.  Mr.  C.  O.  Gates,  100  William 
Street,  New  York." 

The  trial  court  has  found  that  these  letters  constituted  a  com- 
plete and  valid  contract.  The  learned  Appellate  Division  appears 
to  have  reached  a  different  conclusion.  It  is  undoubtedly  true  that 
the  courts  must  take  into  consideration  all  of  the  correspondence 
upon  the  subject  in  determining  the  question  as  to  whether  the 
minds  of  the  parties  had  met  upon  the  essential  terms  of  the  con- 
tract. The  first  letter  of  the  plaintiff,  under  date  of  May  3,  1901, 
contains  a  specific  offer  on  the  part  of  the  plaintiff  to  pay  $3,000 
cash  on  the  delivery  of  a  deed  of  the  property  without  warranty. 
It  expresses  the  wish  of  the  plaintiff  to  take  the  title  in  the  name 
of  one  Edward  R.  Finch.  The  answer  of  the  defendant,  through 
his  attorneys,  calls  attention  to  the  title  of  the  property,  and  then 
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concludes  to  the  effect  that,  if  Mr.  Gates  is  satisfied  to  take  such  a 
title,  "  Mr.  Dudgeon  is  ready  to  give  him  the  usual  trustee  deed 
without  warranty."  This  letter  was  written  in  answer  to  that  of 
the  plaintiff.  No  objection  is  made  to  the  expressed  wish  of  Mr. 
Gates  that  the  title  be  taken  in  the  name  of  Finch.  If  therefore 
this  was  an  essential  feature  of  the  contract,  we  think  that  the  de- 
fendant acquiesced  in  the  request.  It  is  true  that  the  purchase 
price  was  not  mentioned  in  this  letter.  It  was,  however,  stated 
in  the  preceding  letter,  and  the  answer  indicates  that,  if  the  plain- 
tiff is  willing  to  accept  such  a  title  as  the  defendant  has  to  con- 
vey, the  defendant  is  willing  to  give  it  to  him ;  and  we  think  the 
letter  clearly  implies  for  the  consideration  named  in  the  previous 
letter.  The  question,  however,  at  this  point  was  left  open  as  to 
whether  the  plaintiff  was  willing  to  accept  the  title,  and  to  this  he, 
through  his  attorney,  replies  on  May  6th  that,  "  Your  letter  states 
the  matter  just  as  Mr.  Gates  and  I  understand  it,  and  the  terms 
therein  stated  are  the  terms  which  Mr.  Gates  wished  me  to  accept 
on  his  behalf."  Here  we  have  a  full  acceptance  of  the  terms  on 
behalf  of  the  plaintiff,  and  it  appears  to  us  that  it  concluded  a  com- 
pleted contract  in  all  of  its  essential  details,  and  from  that  time 
became  binding  upon  the  parties.  We  have  looked  into  the  cor- 
respondence which  followed,  but  find  nothing  that  indicates  that 
the  minds  of  the  parties  had  not  met  upon  the  propositions  under 
consideration  at  the  time  that  the  letter  of  May  6th  was  sent  until 
the  final  letter  of  the  defendant  under  date  of  June  4th,  in  which 
he  declines  to  sell  or  convey  the  property,  and  therefore  are  of 
the  opinion  that  the  conclusions  reached  by  the  trial  court  were 
correct. 

The  order  of  the  Appellate  Division  should  be  reversed,  and 
judgment  of  the  trial  court  affirmed,  with  costs  to  the  plaintiff  in 
this  court  and  the  Appellate  Division. 

Parker,  C.  J.,  and  Bartlett,  Martin,  Vann,  Cullen,  and 
Werner,  JJ.,  concur. 
Order  reversed,  etc. 
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Wallace  et  al.  vs.  Whitman  et  al. 

[Supreme  Court  of  Illinois,  Feb.  18,  1903;  201   111.  59,  66  N.  E.  311.] 

Testamentary  Capacity  —  Evidence  —  Sufficiency  —  Ad- 
missibility —  Opinion  of  Witnesses. 

1.  On  a  will  contest  evidence  considered,  and  held  insufficient  to  show 

testamentary  incapacity. 

2.  On  an  issue  of  testamentary  capacity,  it  was  error  not  to  strike  out  the 

answer  of  a  witness  who,  on  being  asked  how  testator  went  about 
the  house,  stated  that  he  "  acted  foolish,"  the  answer  being  a  mere 
conclusion. 

3.  On  an  issue  whether  testator  was  lacking  in  testamentary  capacity  his 

sister  testified  that  he  had  "  failed/'  and  being  asked  what  she  thought 
about  his  mental  condition,  stated  that  she  and  her  sister  "just 
talked  and  had  a  good  cry  over  it;  we  seen  his  mind  was  gone." 
Held  error  to  refuse  to  strike  out  the  answer,  as  it  gave  contestant 
the  benefit  of  what  the  sisters  had  said  and  the  effect  of  their  sorrow. 

4.  On  an  issue  of  testamentary  capacity,  testimony  as  to  whether  testator 

was  truthful  and  honest  and  wanted  to  do  right  was  irrelevant. 

Appeal  from  Circuit  Court,  Warren  county;  John  A.  Gray, 
Judge. 

Suit  by  Henry  J.  Whitman  and  others  against  Frank  T.  Wal- 
lace and  others.  From  a  judgment  for  complainants,  defendants 
appeal. 

Reversed. 

/.  M.  Kirkpatrick,  for  appellants. 

C.  H.  Harris  and  Grier  &  Stewart,  for  appellees. 

Cartwright,  J. —  William  H.  Whitman,  of  Warren  county, 
died,  at  the  age  of  seventy-seven  years,  on  May  25,  1901,  leaving  a 
last  will  and  testament,  written  by  himself,  as  follows :  "  The  last 
will  and  testament  of  W.  H.  Whitman,  of  Coldbrook  township, 
Warren  county,  111.  Being  of  sound  mind  and  memory,  do  make 
and  publish  my  last  will,  as  follows :  I  give  and  bequeathe  unto 
my  oldest  son,  F.  M.  Whitman,  of  Algona,  Iowa,  one  'hundred 
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($100)  dollars.  I  give  and  bequeathe  unto  my  second  son,  W.  B. 
Whitman,  of  Camp  Gark,  Neb.,  one  hundred  dollars  ($100).  I 
give  and  bequeathe  unto  my  youngest  son,  H.  J.  Whitman  of  Floyd 
township,  Warren  county,  111.,  one  hundred  dollars  ($100).  I 
give  and  bequeathe  unto  Katie  Smith,  my  grand  daughter,  all  my 
stoves,  stove  vessels,  dishes  and  kitchen  furniture,  but  all  my 
beds,  bedding,  bedsteads,  beaurow,  safes,  chairs,  sowing  mashine, 
tables,  stands,  pictures,  picture  frames,  bookcase,  books,  papers, 
pamphlets,  and  S.  C.  Adams's  chart  of  history.  Also  my  little 
farm  described  as  follows:  South  end  of  the  east  half  of  the 
southwest  quarter  of  section  9,  11  north,  1  west,  55  acres,  lacking 
1  rod  and  six  feet  wide,  100  and  10  rod  long,  more  or  less,  or  all 
east  of  the  hedge  sold  to  M.  H.  Shelton,  it  was  once  a  road: 
Situated  in  Coldbrook  township,  Warren  county,  Ills.  I  will  that 
all  be  disposed  of  to  the  best  advantage.  Then  after  all  my  just 
debts  are  paid,  and  funeral  expenses  paid  off,  I  give  and  bequeath 
all  to  the  elders  of  Talbot  Creek  Church ;  as  a  standing  fund,  to 
be  used  by  them  for  the  spread  of  Christianity,  morality  and 
enterprise  in  Warren  county,  Ills.,  I  appoint  Frank  T.  Wallace 
and  Elmer  E.  Bruington  as  executors.  I  annul,  revoke  and  make 
void  all  former  wills  made  by  me.  My  wife  and  I  had  rather  our 
money  be  spent  as  above,  than  at  saloons  and  at  billiard  tables. 
William  and  Katie  Smith  came  on  my  farm  of  55  acres  the  28th 
day  of  May,  1898.  It  would  have  sold  then  for  four  thousand 
dollars  in  cash.  For  the  use  of  which  they  had  agreed  to  keep  two 
old  persons,  treat  them  as  old  folks  should  be  treated,  pay  the 
taxes  and  keep  the  place  in  good  condition.  As  they  have  only 
kept  one  person,  I  give  and  bequeath  the  other  half  to  the  elders 
of  Talbert  Creek  Church,  to  go  with  the  standing  fund  already 
mentioned,  and  to  be  used  for  the  same  purpose  already  mentioned. 
Coldbrook,  Ills.,  April  10th,  1901.    W.  H.  Whitman." 

The  will  was  executed  according  to  law,  and,  having  been  duly 
proved,  was  admitted  to  probate  in  the  County  Court  of  said* 
county.  The  testator  left  his  three  sons,  the  appellees,  Henry  J. 
Whitman,  Francis  M.  Whitman,  and  Washington  B.  Whitman, 
his  only  heirs-at-law,  who  filed  the  bill  in  this  case  in  the  Circuit 
Court  of  said  county  against  the  executors  named  in  said  will,  the 
elders  of  said  church  and  Katie  Smith,  to  contest  said  will.  The 
amended  *bill  charged  mental  incapacity  of  the  testator  and  undue 
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influence  of  C.  M.  Young,  one  of  the  elders  of  the  church.  The 
amended  bill  was  answered  by  appellants,  said  executors  and 
elders,  denying  incapacity  and  undue  influence,  and  an  issue  was 
made  up  and  submitted  to  a  jury,  which  failed  to  agree.  The 
issue  was  again  tried,  when  the  charge  of  undue  influence  was 
withdrawn  by  complainants,  and  at  their  request  the  court  in- 
structed the  jury  that  a  verdict  could  not  be  found  against  the 
validity  of  the  will  on  that  ground.  The  only  issue  remaining  was 
that  of  testamentary  capacity,  and  the  jury  returned  a  general 
verdict  that  the  will  was  not  the  will  of  said  W.  H.  Whitman,  de- 
ceased, and  returned  with  said  verdict  their  findings  upon  ques- 
tions of  fact  submitted  to  them,  as  follows : 

(i)  "At  the  time  of  the  execution  of  the  writing  m  contro- 
versy, purporting  to  be  his  last  will,  did  said  William  H.  Whit- 
man have  sufficient  mental  capacity  to  recollect  the  persons  or 
parties  who  were  or  might  be  the  natural  objects  of  his  bounty? 
A.  Yek." 

(2)  "At  the  time  of  the  execution  of  the  writing  in  controversy, 
purporting  to  be  his  last  will,  did  said  William  H.  Whitman  have 
sufficient  mental  capacity  to  recollect  the  property  he  meant  to 
dispose  of?    A.  Yes." 

(3)  "At  the  time  of  the  execution  of  the  writing  in  controversy, 
purporting  to  be  his  last  will,  did  said  William  H.  Whitman  have 
sufficient  mental  capacity  to  transact  ordinary  business  ?    A.  No." 

(4)  "  Did  the  said  William  H.  Whitman,  at  the  time  of  the 
execution  of  the  writing  in  controversy,  purporting  to  be  his  last 
will,  have  sufficient  mental  capacity  to  know  and  understand  the 
nature  of  the  business  in  which  he  was  then  engaged  ?    A.  No." 

The  motiop  of  defendants  for  a  new  trial  was  overruled,  and 
a  decree  was  entered  setting  aside  the  probate  of  the  .will,  and  de- 
claring that  it  was  not  the  last  will  and  testament  of  the  deceased. 

There  was  not  only  no  evidence  tending  to  prove  the  charge 
of  undue  influence,  which  was  finally  withdrawn,  but,  on  the  con- 
trary, it  was  clearly  apparent  that  the  will  was  solely  the  product 
of  the  testator,  uninfluenced  by  any  person,  and  it  was  in  full  ac- 
cord with  his  character,  belief,  and  habits  of  life.  He  had  lived 
in  Warren  county,  in  a  country  community,  all  his  life,  and  re- 
sided near  the  church  and  was  deeply  attached  to  it.  His  three 
sons  had  married  and  left  home  more  than  thirty  years  prior  to  his 
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death.  They  visited  and  wrote  to  him  but  seldom,  and  there  were 
no  strong  family  ties  between  them.  During  all  of  the  time  after 
his  children  left  home  until  the  death  of  his  wife,  in  the  spring  of 
1898,  they  lived  practically  alone  on  the  small  farm  mentioned 
in  the  will,  which  is  worth  about  $4,000,  and  constituted  all  of  his 
estate,  except  some  personal  property  about  the  house.  Shortly 
before  the  death  of  his  wife  it  was  agreed  that  his  granddaughter 
Katie  Smith,  and  William  Smith,  her  husband,  should  move  on 
the  farm  and  have  the  use  of  it,  for  which  they  were  to  take  care 
of  the  old  people,  pay  the  taxes,  and  keep  the  farm  in  good  con- 
dition. After  the  death  of  the  wife  Mr.  and  Mrs.  Smith  moved 
on  the  place  and  took  care  of  the  testator  until  his  death.  The 
relations  at  first  seem  to  have  been  pleasant,  and  he  was  grateful 
for  their  care,  and  in  the  fall  of  that  year,  on  November  28,  1898, 
he  made  a  will,  by  which  he  gave  to  his  three  sons  $300  each, 
and  to  William  and  Katie  Smith  the  farm  and  personal  property, 
and  William  Smith  was  named  as  executor.  The  legacies  were 
not  charged  upon  the  farm,  which  constituted  substantially  all 
of  his  property,  so  that  the  sons  would  receive  nothing,  and  they 
were  not  considered  to  a  much  greater  extent  than  in  the  later  will. 
The  testator's  property  was  given  by  that  will  to  the  grand- 
daughter and  her  husband.  Afterward  there  was  much  friction 
between  the  testator  and  Mr.  and  Mrs.  Smith,  and  their  relations 
became  unpleasant.  The  testator  complained  that  they  were  in 
the  habit  of  leaving  the  place  without  warning  and  locking  the 
house,  leaving  him  to  take  care  of  himself,  and  there  is  some  evi- 
dence tending  to  prove  the  truth  of  his  complaint.  He  was  a 
very  religious  man,  and  intolerant  of  the  drinking  habit,  and 
Mr.  Smith  indulged  in  that  habit,  although  he  testified  that  he  did 
not  drink  to  excess.  The  testator  frequently  stated  that  he  did 
not  want  to  leave  his  money  to  be  squandered  in  saloons  and 
gambling-houses,  and  that  his  wife,  in  her  lifetime,  held  the  same 
views.  He  had  written  the  first  will  and  expressed  his  intention 
of  making  a  new  one,  and  he  executed  that  intention  by  the  will 
in  question. 

On  the  question  of  testamentary  capacity  there  was  a  great 
amount  of  testimony.    The  testator  lived  in  a  country  neighbor- 
hood, and  the  witnesses  included  those  who  were  his  neighbors 
and  knew  him,  and  also  casual  acquaintances  residing  in  an  ad- 
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joining  county,  and  who  saw  him  but  seldom  and  knew  little 
about  him.  Everything  that  he  had  done  or  said  in  the  later 
years  of  his  life  was  brought  to  light,  and  about  an  equal  num- 
ber of  witnesses  was  called  on  each  side.  He  had  no  business  ex- 
cept insuring  his  property  in  a  local  mutual  insurance  company, 
and  paying  the  assessments  therefor,  and  the  purchase  of  crackers, 
tobacco,  postal  cards,  and  other  trifling  things  at  the  country 
store  where  the  post-office  was  kept.  This  business  he  transacted 
intelligently.  He  also  made  arrangements  for  erecting  a  tomb- 
stone for  himself  and  wife  by  providing  that  a  note  of  Elmer 
Bruington  for  $200,  on  which  some  small  payments  had  been 
made,  should  be  used  for  that  purpose,  and  he  prepared  an  in- 
scription to  be  put  on  the  tombstone.  He  set  apart  the  note  in 
trust  for  that  purpose,  and  gave  written  instructions  in  reference 
to  it,  showing  no  want  of  capacity  to  transact  business.  He  had 
a  very  clear  memory  of  former  events,  and  wrote  a  local  history, 
entitled,  "The  History  of  the  Disciples  of  Christ  from  183 1  to 
1900/'  giving  the  principal  events  of  the  period  which  it  purported 
to  cover.  He  included  in  it  a  great  many  people,  with  numerous 
dates  and  events  of  interest.  He  gave  copies  of  this  history  to 
witnesses  not  very  long  before  his  death.  He  was  also  devoted 
to  music,  and  liked  to  talk  about  it,  and  especially  sacred  music. 
He  copied  songs,  which  he  gave  to  young  ladies  to  practice, 
telling  them  to  practice  the  songs  so  that  they  would  be  ready 
when  wanted,  but  not  indicating  the  occasion,  and  they  were  sung 
at  his  funeral.  He  composed  verses  to  some  extent,  and  set  them 
to  music,  and  they  were  of  a  character  to  be  expected  from  a 
person  of  his  education  and  situation  in  life,  without  any  indica- 
tion of  incapacity  or  mental  aberration.  After  his  wife's  death 
lie  was  a  very  lonely  man,  and  thought  and  talked  a  great  deal 
about  her  and  her  love  and  kindness  to  him.  The  verses  which  he 
wrote  related  to  that  subject  and  his  loneliness.  The  evidence  re- 
lied upon  to  show  incapacity  was  such  as  can  generally  be  pro- 
duced respecting  any  person  of  advanced  age,  whose  physical 
and  mental  faculties  have  failed  to  some  extent  from  that  cause. 
There  was  no  evidence  of  any  actual  occurrence  or  expression 
which  showed  fhcapacity  to  transact  business  or  to  make  a  will. 
The  testimony  of  a  number  of  witnesses  went  no  further  than  to 
show  that  they  had  met  him  and  thought  he  had  failed,  and  that 
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he  was  weak  and  walked  with  a  cane.  Others  who  saw  him  very 
infrequently  —  perhaps  two  or  three  times  a  year  —  said  that  he 
did  not  recognize  them  at  first  or  recall  their  names,  but  when 
their  names  were  given  he  never  failed  to  recollect  them  and  to 
locate  them  properly.  One  witness  from  an  adjoining  county,  who 
was  about  as  old  as  the  testator,  testified  that  he  came  there  and 
inquired  where  a  person  lived,  and  the  testator  told  him  the  first 
house  west  of  the  church,  and  he  found  that  the  person  lived  in 
the  third  house  west  of  the  church  —  three-quarters  of  a  mile 
from  it.  The  witness  confessed  to  a  very  defective  memory,  and 
may  have  misunderstood  the  tjstator,  but,  if  he  did  not,  the  evi- 
dence merely  shows  that  the  testator  was  mistaken.  Another 
witness  from  Galesburg,  in  Knox  county,  who  sold  tombstones, 
and  had  not  seen  the  testator  since  before  his  wife's  death,  drove 
by  the  farm  in  June,  1900,  and  said  the  testator  did  not  recognize 
him,  and  when  told  who  he  was  said  he  wanted  to  buy  a  monu- 
ment. The  witness  came  back  in  two  or  three  weeks  afterward 
with  his  designs,  when  the  testator  told  him  not  to  come  in ;  that 
he  had  put  his  property  in  the  hands  of  his  granddaughter  and 
did  not  have  control  over  it,  and  would  buy  a  monument  when 
he  got  around  to  it.  He  remembered  the  previous  arrangement 
with  the  witness,  and  went  out  to  see  him  about  it,  but  would  not 
admit  him.  That  was  after  the  first  will  was  made  giving  the 
property  to  the  granddaughter  and  her  husband,  and  before  the 
second  will,  and  the  testimony  did  not  show  that  the  testator  was 
incapable  of  transacting  business,  but  that  he  refused  to  deal  with 
the  party,  and  he  provided  for  the  tombstone  in  another  way,  as 
already  stated.  Some  of  the  witnesses  thought  the  testator  in- 
capable because  he  did  not  call  a  doctor  to  treat  him  for  indiges- 
tion. He  expressed  a  belief  to  the  effect  that  fasting  was  the 
proper  cure,  and  that  if  he  was  able  to  fast  and  abstain  from 
food  it  would  cure  him.  That  belief  does  not  appear  to  have 
been  irrational,  and  did  not  furnish  evidence  of  a  want  of  capacity 
to  make  a  will,  since  there  are  many  persons  of  sound  mind  who 
entertain  the  same  belief  and  practice  abstinence  for  the  same 
reason.  Some  of  the  witnesses  said  that  the  testator  had  always 
been  somewhat  peculiar,  and  this  peculiarity  consisted  mainly  in 
his  talking  about  the  Bible  and  religion.  He  was  of  a  deeply  re- 
ligious nature,  and  while  he  would  talk  about  current  events  of 
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the  neighborhood  he  could  not  be  interested  in  politics  at  all,  and 
his  mind  constantly  reverted  to  religious  subjects.  He  studied 
the  Bible  and  quoted  from  it  a  great  deal,  and  believed  in  a  com- 
ing millennium.  He  took  great  interest  in  what  he  called  the 
Jewish  movement  for  the  establishment  of  the  Jews  in  Palestine, 
and  said  that  the  Bible  taught  that  the  Jews  would  return  from 
their  wanderings  and  reoccupy  that  land ;  that  they  were  acquiring 
the  wealth  of  the  world,  and  would  accept  Christ  and  devote  their 
great  wealth  to  converting  the  world,  and  then  there  would  be  a 
second  coming  of  Christ.  He  had  an  historical  chart,  to  which 
he  devoted  a  great  deal  of  study,  as  well  as  to  the  Bible,  and  he 
sometimes  saw  in  current  events  indications  of  the  near  fulfill- 
ment of  his  prophecies.  His  views  were  practically  the  same  as 
those  of  great  numbers  of  Christians  and  of  the  societies  or 
churches  of  Adventists.  The  sanity  of  people  entertaining  such 
religious  beliefs  has  never  been  questioned  nor  their  ability  to 
make  a  valid  testamentary  disposition  of  their  property.  There 
was  no  substantial  evidence  of  want  of  testamentary  capacity, 
and  the  verdict  of  the  jury  was  clearly  against  the  evidence.  We 
are  of  the  opinion  that  the  issue  should  be  submitted  to  another 
jury. 

There  were  some  errors  in  the  admission  of  evidence  prejudicial 
to  defendants,  which  may  have  contributed  to  produce  the  verdict, 
and  which  it  is  proper  to  notice,  as  the  case  will  be  tried  again. 
One  witness  was  asked  how  the  testator  went  about  the  house, 
and  answered  that  he  acted  foolish.  The  court  overruled  a  motion 
to  strike  out  the  answer,  and  erred  therein,  since  the  answer  was 
not  a  statement  of  any  fact,  but  a  mere  conclusion,  and  the  wit- 
ness had  not  stated  any  facts  whatever.  The  witness  afterward 
explained  that  by  acting  foolish  she  merely  meant  he  was  im- 
patient, and  nothing  else.  The  testator's  sister  was  examined 
as  a  witness,  and,  after  stating  that  he  had  failed,  was  asked 
what  she  thought  about  his  mental  condition  from  her  talks  with 
him  and  what  she  saw  of  him.  She  answered,  "  Me  and  my 
sister  just  talked  and  talked  and  had  a  good  cry  over  it ;  we  seen 
his  mind  was  gone."  The  court  refused  to  strike  out  the  answer, 
which  gave  to  the  complainants  the  benefit  of  what  the  sisters  said 
and  the  effect  of  their  sorrow  and  weeping  over  it.  Some  of  the 
witnesses    for  defendants   who   had   testified  to   facts   showing 
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mental  soundness  and  capacity  of  testator,  and  had  given  their 
opinions  to  the  same  effect,  were  asked,  on  cross-examination, 
whether  he  was  truthful,  whether  he  was  honest,  and  whether  he 
wanted  to  do  right,  and  to  all  these  questions  objections  were 
made  and  overruled.  The  witnesses  in  this  class  of  cases,  after 
detailing  facts  tending  to  prove  mental  soundness  or  unsoundness, 
are  permitted  to  give  their  opinions,  but  these  questions  related 
to  conclusions  not  relevant  to  the  issue.  Their  only  purpose  or 
effect  was  to  raise  an  inference  against  the  will,  because  the  jury 
might  conclude  that  it  was  not  a  proper  will  for  him  to  make. 

While  the  instructions  given  are  subject  to  some  criticism  as 
being  argumentative  in  nature,  they  are  substantially  correct  state- 
ments of  the  law. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is  \ 

remanded. 

Reversed  and  remanded. 
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[Supreme  Judicial   Court  of  Massachusetts,   Middlesex,   Feb.   24,   1903; 
182  Mass.  541,  66  N.  E.  78a] 

Wills  —  Probate  —  Contest  —  Subscribing  Witnesses  — 
Cross-Examination  —  Witnesses  —  Impeachment  — 
Statements  by  Counsel  —  Depositions  —  Certificate  of 
Magistrate  —  Explanation  —  Service  of  Notice  —  Alter- 
ation of  Will  —  Burden  of  Proof  —  Evidence  —  Findings. 

1.  On  the  trial  of  an  appeal  from  the  allowance  of  a  will  by  the  Probate 

Court,  there  being  five  subscribing  witnesses,  including  the  propo- 
nent, after  four  of  such  witnesses  had  testified,  it  was  not  error  for 
the  court  to  require  the  proponent,  who  was  in  court,  also  to  be 
called  to  testify  as  a  subscribing  witness. 

2.  Where  a  subscribing  witness  is  called  to  testify  as  to  the  execution  of 

a  will,  he  may  be    cross-examined  on  the  whole  case. 

3.  The  effect  of  Rev.  Laws,  chap.    175,   §  23,   providing  that  the  three 

preceding  sections,  which  declare  who  may  testify  and  (§  21) 
that  "  the  conviction  of  a  witness  of  a  crime  may  be  shown  to  affect 
his  credibility,"  "  shall  not  apply  to  the  attesting  witnesses  to  a  will," 


$18  PROBATE  REPORTS  ANNOTATED. 

is  to  leave  to  the  common  law  the  competency  of  a  witness  to  sub- 
scribe a  will  as  an  attesting  witness,  and  to  the  statutes  as  to  the 
competency  of  witnesses  generally  the  question  whether  an  attesting 
witness  can  give  testimony  on  the  stand. 

4.  Where  the  proponent  of  a  will  had  testified  as  a  subscribing  witness, 

and  had  also  given  other  testimony,  the  reception  in  evidence  of  the 
record  of  his  conviction  for  being  accessory  to  the  crime  of  bribery, 
such  offense  being  a  felony  under  Rev.  Laws,  chap.  210,  I  6,  and 
chap.  215,  if  1,  2,  was  not  error. 

5.  Where,  on  the  trial  of  an  appeal  from  the  allowance  of  probate  of  a 

will,  the  proponent  had  testified  as  a  witness,  and  contestants  were 
endeavoring  to  impeach  him,  an  exception  does  not  lie  to  the  admis- 
sion of  evidence  to  identify  him  as  the  person  against  whom  disbar- 
ment proceedings  had  been  instituted,  as  preliminary  to  offering  such 
proceedings  in  evidence. 

6.  An  objection  to  a  statement  by  counsel  for  parties  contesting  the  pro- 

bate of  a  will,  "  that  the  proponent  had  been  found  guilty  of  various 
offenses  and  disbarred  for  them/'  was  met  by  the  ruling  of  the  court 
that  the  case  should  be  decided  by  the  jury  "on  the  evidence,  and 
not  on  the  opening  statement;"  and,  while  counsel's  statement  was 
highly  improper  after  the  court  had  ruled  that  the  record  of  the  dis- 
barment proceedings  was  not  competent  evidence,  it  did  not  require 
a  new  trial. 

7.  A  petitioner  for  the  probate  of  a  will  has  no  ground  for  exception  to 

counsel  for  contestants  stating  in  his  opening  what  he  expects  to 
prove. 

8.  Where  the  certificate  of  a  magistrate  on  a  deposition  taken  before  him 

was  "that  he  had  caused  a  true  and  attested  copy  of  the  notice  to 
be  duly  served  on  the  attorneys  of  the  respondent,"  the  admission  of 
such  magistrate's  testimony  that  the  copy  served  on  such  attorneys 
was  written,  attested,  and  served  by  the  respondent  himself  was  not 
error. 

9.  Under  Rev.   Laws,  chap.   175,  f  29,  providing  the  notice  of  taking 

a  deposition  "  shall  be  served  by  any  officer  *  *  *  or  by  any 
disinterested  person,"  the  service  of  such  notice  by  a  party  was  void, 
and  a  deposition  taken  pursuant  thereto  was  inadmissible. 

10.  Where  a  will,  when  offered  for  probate,  shows  that  it  has  been  changed 

by  alterations  and  interlineations,  the  burden  is  on  proponent  to  show 
that  they  were  made  and  known  to  the  testator  before  its  execution. 

11.  Evidence  in  a  contest  of  the  probate  of  a  will  examined,  and  held  to 

justify  a  finding  that  certain  erasures  and  interlineations  were  fraudu- 
lently made,  and  were  not  a  part  of  the  will  as  executed. 

12.  Where,  in  a  contest  of  the  probate  of  a  will,  the  jury  found  on  the 

second  issue  that  the  will  was  procured  in  part  by  fraud  and  undue 
influence  of  the  proponent,  specifying  as  such  parts  certain  erasures 
and  interlineations,  and  on  the  third  that  the  instrument  was  exe- 
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cuted  by  testatrix  as  her  will,  "with  the  exception  of  that  portion 
claimed  to  be  added  by  undue  influence  in  answer  to  question  2," 
the  refusal  to  set  aside  the  second  answer,  as  inconsistent  with  the 
third,  was  not  error. 

Exceptions  from  Superior  Court,  Middlesex  county ;  John  A. 
Miller,  Judge. 

Proceeding  for  the  probate  of  the  will  of  Martha  E.  Wyman, 
•on  the  petition  of  one  O'Connell ;  one  Dow  and  others  appearing 
as  contestants.  On  appeal  from  the  allowance  of  the  will  by  the 
Probate  Court,  the  jury  found  in  favor  of  the  contestants,  and  the 
petitioner  and  St.  John's  Hospital,  residuary  legatee,  bring  ex- 
ceptions. 

Exceptions  overruled. 

Hiram  P.  Harriman,  for  petitioner. 

Burke  &  Corbett.  for  St.  John's  Hospital. 

Johnson  &  Johnson,  for  contestants. 

Loring,  J. —  This  case  is  before  us  on  exceptions  taken  at  the 
trial  by  a  jury  of  issues  on  an  appeal  from  the  allowance  of  a 
will  by  the  Probate  Court.  The  will  was  attested  by  five  wit- 
nesses, and  among  others  by  the  petitioner,  O'Connell,  who  was 
named  in  the  will  as  executor.  The  testatrix  was  a  widow,  sixty- 
nine  years  of  age,  who  had  been  twice  married.  In  each  of  the 
first  two  clauses  of  the  will  a  nominal  sum  is  left  to  a  son  by  her 
first  husband.  The  wearing  apparel  of  the  testatrix  is  then  dis- 
posed of.  After  that,  provision  is  made  for  a  monument  at  her 
grave  and  for  the  perpetual  care  of  it.  The  will,  as  it  stood  be- 
fore any  words  were  stricken  out  or  interlined,  provided  that  her 
brother,  William  H.  Webster,  and  his  heirs,  should  have  her  farm 
and  the  personal  property  on  it ;  and  after  a  further  legacy  to  the 
same  brother,  and  a  gift  of  silver  spoons  to  another  relation,  comes 
a  clause  appointing  the  petitioner  executor ;  and  after  that  a  clause 
making  St.  John's  Hospital  a  residuary  legatee,  including  what 
was  left  of  the  property  given  to  her  brother  undisposed  of  by 
him  at  his  death.    The  words  "  and  his  heirs  "  were  stricken  out 
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of  the  gift  to  her  brother  of  the  farm  and  the  personal  property 
on  it,  and  by  words  written  in  after  the  will  was  first  written,  as 
is  apparent  from  the  way  that  they  are  crowded  together,  the 
brother  was  given  a  power  of  disposing  of  the  farm  and  other 
property  thus  left  to  him  for  life,  if  necessary  for  his  support. 
The  jury  found  on  the  second  issue  that  the  will  was  procured  in 
part  by  fraud  and  undue  influence  of  the  petitioner,  and  specified 
as  that  part  the  words  cutting  down  the  gift  to  her  brother  to  a  life 
estate,  with  a  power  of  disposing  of  the  principal  for  his  support, 
but  only  if  necessary  for  his  support,  and  the  whole  residuary  gift 
to  St  John's  Hospital.  In  answer  to  the  third  issue,  to  wit: 
"  Was  the  instrument  offered  for  probate  executed  by  Martha  E. 
Wyman  as  and  for  her  last  will  and  testament?"  the  jury  an- 
swered, "  Yes,  with  the  exception  of  that  portion  claimed  to  be 
added  by  undue  influence  in  answer  to  question  2."  The  residuary 
legatee  took  part  in  the  trial,  and  the  exceptions  before  us  were 
taken  by  it,  as  well  as  by  the  petitioner.  For  convenience  we  shall 
speak  of  them  as  the  exceptions  of  the  petitioner,  and  shall  speak 
of  the  arguments  made  by  both  as  the  arguments  of  the  petitioner. 
1.  The  first  exception  taken  by  the  petitioner  is  to  the  ruling 
made  by  the  presiding  judge  that  all  the  attesting  witnesses  must 
be  called  by  the  petitioner.  At  the  trial  the  four  attesting  wit- 
nesses other  than  the  petitioner  were  called,  and  the  pe- 
titioner then  offered  to  rest;  but  the  judge  ruled  that  "the 
petitioner,  being  an  attesting  witness,  must  also  testify." 
The  petitioner  was  in  court  at  the  time.  The  petitioner 
seeks  to  take  this  case  out  of  the  established  rule  that  all 
the  attesting  witnesses  to  a  will  must  be  called  (Chase  v.  Lincoln, 
3  Mass.  236;  Howes  v.  Colburn,  165  id.  385,  43  N.  E.  125)  on 
the  ground  that  the  statute  of  wills  requires  only  three,  and  if 
three  are  called,  the  statute  is  satisfied.  But  the  provision  of  the 
statute  is  that  the  will  shall  be  "  attested  and  subscribed  *  *  * 
by  three  or  more  competent  witnesses."  Without  deciding  that, 
if  a  testator  elects  to  have  a  will  attested  by  five  in  place  of  three 
witnesses,  all  five  become  attesting  witnesses,  and  must  be  pro- 
duced, under  the  rule  that  all  attesting  witnesses  must  be  called, 
it  is  enough  to  dispose  of  this  case  that  the  presiding  judge  in  his 
discretion  could  require  the  proponent  of  the  will  to  call  O'Con- 
nell,  who  was  in  court. 
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2.  The  second  exception  is  to  the  ruling  of  the  presiding  judge 
that  the  attesting  witness  could  be  cross-examined  on  the  whole 
case.  The  general  rule  that  a  witness  in  this  Commonwealth  can 
be  cross-examined  on  the  whole  case  is  too  well  established  to 
require  discussion.  (Blackington  v.  Johnson,  126  Mass.  21.) 
There  is  no  difference  in  this  respect  between  a  witness  who  is 
called  because  he  had  attested  an  instrument,  and  solely  to  testify 
as  an  attesting  witness,  and  one  called  because  he  has  otherwise 
acquired  knowledge  of  material  facts.  {Bed  v.  Nichols,  2  Gray, 
262.) 

3.  The  next  exception  is  to  the  admission  in  evidence  of  the 
record  of  the  conviction  of  the  petitioner  for  being  accessory  to 
the  crime  of  bribery.  The  presiding  judge,  in  admitting  the 
record  in  evidence,  said :  "  I  shall  instruct  the  jury  that,  as  an 
attesting  witness,  present  at  the  execution  of  the  will,  and  affixing 
his  signature  as  a  witness,  the  record  introduced  cannot  affect  his 
testimony  as  an  attesting  witness,  and  that  the  jury  will  in  no  way 
consider  it  on  that  aspect  of  the  case,  and  it  is  only  admissible 
on  other  aspects  of  the  case,  when  he  testifies  in  other  respects 
than  as  an  attesting  witness,"  —  and  in  charging  the  jury  he  re- 
peated this  instruction.  This  is  based  on  a  misapprehension  of 
the  effect  of  Revised  Laws,  chap.  175,  §  23.  The  exception 
provided  for  by  that  section  was  originally  enacted  as  an  excep- 
tion to  the  act  abolishing  the  rule  that  a  witness  was  rendered 
incompetent  if  he  had  been  convicted  of  a  crime  or  had  an  in- 
terest in  the  litigation  (Stat.  1851,  chap.  233,  §  97)  ;  and  the 
effect  of  the  exception  in  that  act  and  in  the  present  law  is  to 
leave  to  the  common  law  the  competency  of  a  witness  to  subscribe 
a  will  as  an  attesting  witness  (Sparhawk  v.  Sparhawk,  10  Allen, 
XS5»  XS6;  Sullivan  v.  Sullivan,  106  Mass.  474,  475,  8  Am.  Rep. 
356;  Pease  v.  Allis,  no  Mass.  157,  14  Am.  Rep.  591 ;  Hitchcock 
v.  Shaw,  160  Mass.  140,  141,  35  N.  E.  671),  and  to  leave  to  the 
statutes  as  to  the  competency  of  witnesses  generally  the  question 
whether  an  attesting  witness  can  give  testimony  on  the  stand 
(Wyman  v.  Symmes,  10  Allen,  153).    Statutes  185 1,  chap.  233, 

'§  97f  abolishing  the  rule  that  witnesses  who  have  been  con- 
victed of  crime  or  have  an  interest  are  not  competent  witnesses, 
was  taken  from  6  &  7  Vict.,  chap.  85,  §  1  (see  Hall's  Massachu- 
setts Practice  Act,  194) ;  and,  although  the  provision  that  the 
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new  rule  should  not  apply  to  attesting  witnesses  to  a  will  is  sub- 
stantially like  the  exception  in  the  English  act,  the  effect  of  the 
two  is  quite  different.  The  exception  in  the  English  act  is  that 
the  new  rule  shall  not  repeal  the  provisions  of  7  Wm.  IV  &  I 
Vict.,  chap.  26,  being  an  act  for  the  amendment  of  the  laws  with 
respect  to  wills.  That  act  provided  in  section  14  that  if  any  per- 
son who  shall  attest  the  execution  of  a  will  shall,  at  the  time  of 
execution  thereof  or  at  any  time  afterward,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will 
shall  not  on  that  account  be  invalid.  The  effect  of  the  exception 
on  the  English  act  was  to  leave  this  provision  of  the  act  as  to  wills 
unchanged,  and  the  result  was  that,  if  an  attesting  witness  had 
an  interest  or  had  been  convicted  of  an  infamous  crime,  the  will 
was  good  under  7  Wm.  IV  &  1  Vict.,  chap.  26,  §  14,  and  he  could 
testify  on  the  stand  under  6  &  7  Vict.,  chap.  85,  §  1,  while  in 
Massachusetts,  inasmuch  as  the  provisions  of  7  Wm.  IV  &  1  Vict., 
chap.  26,  §  14,  have  not  been  adopted,  the  will  is  invalid  unless 
it  is  subscribed  by  three  other  attesting  witnesses  who  are  com- 
petent, but  the  attesting  witness  can  testify  on  the  stand. 

A  man  convicted  of  an  infamous  crime  is  not  a  competent  wit- 
ness at  common  law  (Com.  v.  Rogers,  7  Mete.  500,  41  Am.  Dec. 
458;  Wilde,  J.,  in  Utley  v.  Merrick,  11  Mete.  302) ;  and  that 
is  the  rule  under  our  statutes  as  to  the  competency  of  a  witness 
to  subscribe  a  will  as  an  attesting  witness.  (See  Spar  hawk  v. 
Sparhawk,  10  Allen,  155,  157.)  Bribery  is  punishable  by  im- 
prisonment in  the  State  prison  (Rev.  Laws,  chap.  210,  §  6),  and 
one  who  is  accessor}'  before  the  fact  is  punishable  in  the  same 
way  (Id.,  chap.  215,  §  2).  Being  punishable  in  the  State  prison, 
it  is  a  felony  (Id.,  chap.  215,  §  1);  and,  being  a  felony,  it  is  an 
infamous  crime,  within  the  rule  of  the  common  law  which  renders 
a  person  convicted  of  an  infamous  crime  incompetent  to  testify. 
The  conviction  of  the  petitioner  was  not  admissible  to  show  that 
the  petitioner  was  not  competent  to  subscribe  the  will  as  an  at- 
testing witness.  That  fact  was  not  involved  in  the  three  issues 
then  on  trial.  But  the  conviction  was  admissible  as  affecting  the 
credibility  of  the  petitioner  as  a  witness  who  had  given  testimony 
on  the  stand.  The  only  exception  taken  was  to  the  admission  of 
the  record  in  evidence.  No  exception  was  taken  to  the  state- 
ment made  by  the  judge  at  the  time  and  repeated  in  the  charge 
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to  the  jury.  We  do  not  mean  to  decide  that,  if  an  exception  had 
been  taken  to  it,  it  would  have  been  sustained.  The  instruction 
was,  under  any  construction,  too  favorable  to  the  petitioner. 

4.  The  next  exception  is  to  the  identification  of  the  petitioner 
as  the  Bernard  D.  O'Connell  who  was  the  respondent  to  the  pe- 
tition of  Charles  Cowley  for  his  disbarment.  This  question  fol- 
lowed the  question  whether  he  was  the  O'Connell  convicted  of 
being  accessory  to  the  crime  of  bribery.  After  these  questions 
had  been  answered,  the  presiding  judge  admitted  the  record  of 
the  conviction  of  bribery,  and  excluded  the  record  of  the  "  latter ;" 
that  is  the  record  of  the  petition  for  disbarment.  Until  the  pe- 
titioner had  been  identified  as  the  O'Connell  who  was  disbarred, 
the  question  of  the  admissibility  of  the  record  of  his  disbarment 
could  not  be  raised,  and  no  exception  lies  to  the  admission  of  the 
preliminary  question  asked  to  raise  the  question  as  to  the  ad- 
missibility of  the  record.  The  record  of  the  disbarment  of  O'Con- 
nell was  excluded.  If  the  petitioner  thought  that  his  interests 
were  prejudiced  by  the  admission  of  the  question,  his  remedy  was 
to  ask  to  have  the  jury  told  why  the  question  had  been  admitted, 
and  instructed  not  to  consider  it  in  deciding  the  issues  before 
them.  There  is  nothing  in  the  bill  of  exceptions  to  indicate  that 
the  jury  were  informed,  or  any  hint  given  to  them,  as  to  how 
the  petition  for  disbarment  terminated. 

5.  The  objection  taken  to  the  statement,  made  by  the  counsel 
for  the  respondents  in  his  opening  to  the  jury,  "  that  the  petitioner 
had  been  found  guilty  of  various  offenses  and  disbarred  for  them," 
was  met  by  the  ruling  of  the  court  that  the  case  should  be  decided 
by  the  jury  "  on  the  evidence,  and  not  on  the  opening  statement." 
It  would  seem  from  the  bill  of  exceptions  that  the  statement  was 
made  after  the  ruling  of  the  presiding  judge  that  the  record  as 
to  the  petitioner's  disbarment  was  not  competent  in  evidence, 
and  it  was  highly  improper  for  the  counsel  for  the  respondents 
to  state  in  his  opening  that  the  petitioner  had  been  "  disbarred  " 
for  various  offenses  of  which  he  had  been  found  guilty  after  the 
court  had  ruled  that  the  record  of  his  disbarment  was  not  com- 
petent evidence.  But  this  impropriety  on  the  part  of  counsel  in 
his  opening  statement  does  not  as  matter  of  law  entitle  the  pe- 
titioner to  a  new  trial.  If  the  proponent  wished  for  further  in- 
structions, he  should  have  asked  for  them.     It  does  not  appear 
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that  he  did  not  do  so,  nor  does  it  appear  that  such  further  in- 
structions were  not  given.  (Com.  v.  Poisson,  157  Mass.  510,  32 
N.  E.  906.)  The  judge  did  all  that  could  be  done  at  the  time.  He 
was  not  bound  to  end  the  trial  because  these  statements  were 
made. 

6.  There  is  nothing  in  the  exception  to  the  statement  of  the 
respondents'  counsel,  in  opening,  that  "  he  would  prove  a  con- 
spiracy between  the  petitioner  and  one  Father  McKenna,  a  Catho- 
lic priest,  to  get  wills  made  favorably  to  them  or  to  institutions 
in  which  they  were  interested,  on  a  commission  of  50  per  cent., 
and  that  it  was  in  carrying  out  this  conspiracy  that  they  got  the 
bequest  to  St.  John's  Hospital  in  this  will."  The  petitioner  had 
no  ground  of  exception  to  counsel's  stating  in  his  opening  argu- 
ment what  he  expected  to  prove. 

7.  The  next  two  exceptions  refer  to  the  exclusion  of  two  deposi- 
tions. The  first  exception  is  to  the  admission  of  the  testimony 
of  the  magistrate  to  control  or  explain  his  certificate,  and  the 
second  is  to  the  exclusion  of  the  depositions  which  were  offered 
in  evidence.  The  magistrate  stated,  in  his  certificate  on  the  depo- 
sitions, "  that  he  had  caused  a  true  and  attested  copy  of  the  notice 
to  be  duly  served  on  the  attorneys  of  the  respondents,  and  an- 
nexed the  notice  with  the  sworn  return  of  the  petitioner  thereon." 
He  was  allowed  to  testify  that  the  copy  served  on  the  defendants' 
attorney  was  a  correct  one,  but  it  was  copied,  written,  attested, 
and  served  by  the  petitioner  himself,  and  that  no  other  notice  was 
issued  or  served.  The  certificate  of  the  magistrate  is  not  con- 
clusive of  what  the  real  fact  is.  (Minot  v.  Bridgewater,  15  Mass. 
492.  And  see  Baker  v.  Moffat,  7  Cush.  259,  and  Young  v. 
Capen,  7  Mete.  287,  for  a  similar  decision  in  case  of  notice  to 
take  the  poor  debtor's  oath.)  We  are  of  opinion  that  service  of  a 
written  notice  of  the  time  and  place  of  taking  a  deposition  must 
be  made  by  an  officer  qualified  to  serve  civil  process  or  by  a  dis- 
interested person.  In  the  original  act  providing  for  the  taking 
of  depositions  it  is  provided :  "  Such  service  being  proved  by 
the  affidavit  of  a  disinterested  witness,  or  by  the  return  on  said 
notification  of  the  sheriff  or  his  deputy  of  the  county,  or  of  the 
constable  of  the  town  where  the  said  adverse  party  or  his  attorney 
shall  live,  shall  be  deemed  sufficient  notice."  In  the  Commission- 
ers' Report  of  the  Revised  Statutes,  the  wording  of  the  provision 
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is  abbreviated,  and  is  as  follows :  "  The  notice  shall  be  served 
by  any  officer  qualified  to  serve  any  civil  process  or  by  any  dis- 
interested person."  (Commissioners'  Report,  chap.  94,  §  20.) 
And  in  the  Revised  Statutes  as  enacted  it  is :  "  The  notice  shall 
be  served,"  etc.  (Rev.  Stat.,  chap.  94,  §  18.)  The  wording 
of  the  section  has  since  then  remained  the  same.  (Gen.  Stat., 
chap.  131,  §  21;  Pub.  Stat.,  chap.  169,  §  27;  Rev.  Laws,  chap. 
175,  §  29.)  In  our  opinion,  the  change  in  the  wording  adopted 
in  the  Revised  Statutes  was  adopted  for  the  sake  of  brevity, 
and  not  for  the  purpose  of  changing  the  law.  And  this  is  borne 
out  by  the  rule  as  to  the  service  of  a  subpoena  on  a  witness.  The 
statutory  provision  that  a  subpoena  to  a  witness  may  be  served 
by  a  disinterested  person  was  first  introduced  in  the  Report  of  the 
Commissioners  on  the  Revised  Statutes,  and  from  the  notes  of 
the  Commissioners  this  purports  to  be  an  enactment  of  the  practice 
which  then  obtained  at  common  law.  (Commissioners'  Report, 
Rev.  Stat.,  chap.  94,  §  4,  and  note  to  whole  chapter.)  The  notice  in 
question  is*  addressed  to  the  party,  and  not  to  a  constable  or  sheriff 
(see  notes  to  Pub.  Stat.,  chap.  169,  §  25),  and  in  that  respect  re- 
sembles a  subpoena  to  a  witness.  It  is  not  like  a  notice  by  one 
party  to  the  other  party  to  a  cause.  It  is  a  notice,  issued  by  a 
magistrate,  appointing  the  time  and  place  for  taking  a  part  of 
the  evidence  in  the  cause,  and  by  the  provisions  of  the  statute 
now  in  force  (Rev.  Laws,  chap.  175,  §  29),  it  is  to  be  "  served." 
In  our  opinion,  looking  to  the  history  of  the  enactment  and  to 
the  reason  of  the  matter,  the  notice  must  be  served  by  an  officer 
qualified  to  serve  civil  process,  or  by  a  disinterested  person.  We 
have  found  no  case  to  the  contrary.  In  Colt  on  v.  Rupert  (60 
Mich.  318,  27  N.  W.  520),  relied  on  by  the  petitioner,  the  notice 
given  of  taking  the  deposition  was  signed  by  the  attorney  for  the 
defendant.  But  the  statute  there  in  question  authorized  notice 
of  taking  a  deposition  to  be  given  by  the  party  "  without  any  di- 
rect agency  of  such  justice."  (How.  Annot.  Stat.  1882,  §  7461.) 
In  Cutler  v.  Maker  (41  Me.  599)  it  was  held  that  the  attorney  of 
one  of  the  parties  could  issue  the  notice  to  take  the  deposition  re- 
turnable before  another  magistrate,  and  in  this  respect  that  case 
resembles  the  practice  which  obtains  here  of  a  justice  of  the  peace 
who  is  an  attorney  in  the  cause  issuing  subpoenas  for  the  attend- 
ance of  witnesses. 
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8.  The  remaining  matters  to  be  considered  are  the  exceptions 
to  the  refusal  to  rule  that  there  was  no  evidence  which  would 
warrant  a  finding  on  the  second  issue,  and  to  the  exception  to  the 
order  overruling  the  motion  to  set  aside  the  answer  to  the  second 
issue  as  being  inconsistent  with  the  answer  to  the  third  issue. 
We  are  of  opinion  that  there  was  evidence  warranting  a  finding 
that  the  residuary  gift  to  St.  John's  Hospital,  and  the  other  altera- 
tions specified  in  the  answer  to  the  second  and  third  issues,  were 
introduced  into  the  will  through  the  fraud  of  O'Connell.  It  is 
plain  from  an  inspection  of  the  will  that  it  is  written  throughout 
by  O'Connell.  It  is  necessary  only  to  compare  the  writing  in  the 
body  of  the  will  with  O'ConneiTs  signature  as  one  of  the  attesting 
witnesses  to  be  convinced  of  that.  It  is  also  plain  on  the  face 
of  the  will  that,  if  it  had  stopped  with  the  clause  nominating 
O'Connell  executor,  the  will  would  have  been  a  complete  will, 
and  would  have  disposed  of  all  the  property  of  the  testatrix,  unless 
there  was  property  in  addition  to  that  specified  in  the  will;  and 
there  is  no  evidence  stated  in  the  bill  of  exceptions  that  there  was. 
In  addition  to  this,  by  reason  of  the  more  crowded  and  smaller 
writing  used  in  the  residuary  clause,  there  was  evidence  from 
which  the  jury  could  have  found  that  the  clause  was  not  written  at 
the  same  time  that  the  rest  of  the  will  was  written.  And,  again, 
the  residuary  gift  to  the  hospital  cannot  be  taken  alone,  but  must 
be  taken  with  the  erasures  and  interlineations,  which  evidently 
were  made  to  render  the  gift  to  the  hospital  valid.  The  case  pre- 
sented in  this  will  therefore  is  the  case  of  a  will  containing  altera- 
tions. It  was  said  by  this  court  in  Wilton  v.  Humphreys  (176 
Mass.  253,  257,  57  N.  E.  374,  37s)  :  "  There  is  no  presumption 
of  law  in  a  case  of  this  kind  as  to  the  time  when  the  disputed 
words  were  written.  The  question  is  one  of  fact  to  be  determined 
on  all  the  evidence.  (Ely  v.  Ely,  6  Gray,  439.)  The  burden  of 
proof  is  on  a  party  presenting  a  will  to  show  that  alterations  or 
interlineations  in  it  were  made  before  its  execution,  and  unless 
there  is  something  in  the  nature  of  them,  as  applied  to  other  parts 
of  the  writing,  or  unless  there  is  other  evidence  to  show  that  they 
were  a  part  of  the  will  when  it  was  executed,  they  will  be  rejected 
for  want  of  proof."  And  again :  "  The  validity  of  changed  por- 
tions is  not  assumed,  but  there  may  be  evidence  to  establish  it; 
and  this  evidence  may  be  found  in  the  instrument  itself,  or  may 
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come  from  outside  of  it."  The  burden  of  proving  that  the  testa- 
trix knew  what  the  instrument  she  executed  contained,  and  that 
she  intended  to  make  it  and  the  whole  of  it  her  will,  is  on  the  per- 
son producing  the  will  for  probate.  (See,  in  this  connection, 
Field,  J.,  in  Worthington  v.  Klemm,  144  Mass.  167,  10  N.  E. 
522.)  It  follows,  from  this  and  what  is  laid  down  in  Wilton  v. 
Humphreys  as  to  the  burden  of  proof,  that  the  burden  is  on  the 
proponent  to  prove  that  the  alterations  were  in  the  will  when  it 
was  executed,  and  that  the  testatrix  knew  they  were  there  and  in- 
tended to  make  them  a  part  of  her  will.  For  cases  where  wills 
have  been  admitted  to  probate  without  certain  parts  which  ap- 
peared to  be  alterations,  for  lack  of  evidence  that  the  testator 
knew  of  the  alterations,  or  because  it  appeared  in  evidence  that 
he  did  not  know  of  them,  see  In  the  Goods  of  Duane  (2  Sw.  &  Tr. 
590)  ;  Morrell  v.  Morrell  (7  P.  D.  68)  ;  In  the  Goods  of  Wray 
(10  Ir.  R.  266);  In  the  Goods  of  Boehm  ([1891],  P.  247); 
Rhodes  v.  Rhodes  (7  App.  Cas.  192). 

In  the  case  at  bar  there  was  evidence  of  the  following  facts: 
The  testatrix  was  a  widow,  sixty-nine  years  of  age,  who  lived  on 
her  farm  with  a  brother,  W.  H.  Webster,  to  whom  the  farm  was 
left  by  the  will  for  life  or  in  fee.  She  had  been  twice  married, 
and  had  two  sons  by  her  first  husband,  the  respondents  Lenoir  and 
Ferdinand  Dow,  to  each  of  whom  a  nominal  sum  was  left  in  the 
first  two  clauses  of  the  will.  The  testatrix  was  a  Spiritualist  in 
belief.  She  had  made  two  previous  wills,  in  each  of  which  her 
brother  was  given  the  income  of  all  her  property  for  life.  The 
residue  was  given  to  the  First  Spiritualist  Society  in  the  first  will, 
and  in  the  second  will  to  the  Old  Ladies'  Home  of  Lowell.  The 
will  in  question  was  drawn  at  the  house  of  the  testatrix  on  the  day 
it  was  executed,  October  30,  1900,  and  the  testatrix  died  ten  days 
after,  on  November  9th  of  the  same  year.  The  will  was  executed 
by  the  testatrix  by  making  her  mark,  for  some  reason  not  stated  in 
the  bill  of  exceptions.  The  only  explanation  given  as  to  the  altera- 
tions was  given  by  O'Connell.  The  testimony  of  the  attesting 
witnesses  did  not  touch  on  the  question  as  to  how  the  alterations 
came  to  be  in  the  will,  or  whether  the  testatrix  knew  that  they 
were  there  when  she  executed  it.  All  that  there  is  in  the  bill  of 
exceptions  as  to  tfreir  testimony  is :  "  From  their  testimony  there 
was  evidence  tending  to  show  that  the  testatrix  was  of  sound 
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mind  on  October  30,  1900,  when  the  will  was  executed;  that  the 
instrument  was  duly  executed  according  to  law;  and  that  the 
alterations  and  interlineations  in  the  will  were  made  before  the 
same  was  executed.,,  In  addition  to  the  explanation  given  by 
O'Connell,  which,  if  believed,  made  out  the  petitioner's  case,  the 
material  evidence  was  as  follows:  St.  John's  Hospital  is  man- 
aged by  Roman  Catholic  Sisters  of  Charity,  and  the  testatrix  had 
a  cancer  removed  there  in  1898,  and  had  been  there  for  a  second 
operation  in  the  July  preceding  her  death.  There  was  evidence 
on  the  one  hand  that  she  had  always  spoken  kindly  of  the  hospital 
and  of  her  treatment  there,  and  on  the  other  hand  that  she  had 
once  remarked,  when  speaking  of  her  treatment,  that  "  she  paid 
for  it ;"  that  "  she  left  the  hospital  because  she  lacked  funds ;"  that 
she  said  of  the  hospital  and  the  sisters  at  the  hospital,  "  they  were 
the  damnedest  beggars  she  ever  saw,  and  were  intimating  all 
the  time  that,  if  they  had  money,  they  could  do  so  and  so,  but 
she  was  too  old  to  take  hints ;"  and  that  she  "  sometimes  spoke 
slurringly  of  the  Catholics."  It  appeared  that  O'Connell  was  a 
Catholic.  O'Connell's  credibility  was  attacked  by  proving  that 
he  had  been  convicted  of  the  crime  of  being  accessory  to  bribery. 
The  jury  had  a  right  to  disbelieve  his  testimony. 

Apart  from  O'Connell's  testimony,  although  it  is  plain  that  the 
testatrix  executed  the  instrument,  the  jury  were  not  bound  to  find 
that  the  alterations  were  known  to  the  testatrix  to  be  there,  or 
that  she  intended  that  they  should  be  there,  or  that  she  executed 
the  instrument  with  that  knowledge  and  intention.  If  they  were 
there  without  her  knowledge,  and  O'Connell  got  her  to  sign,  or 
allowed  her  to  sign,  the  instrument  under  those  circumstances, 
they  were  introduced  into  the  will  through  his  fraud,  and  the  case 
comes  within  the  class  of  cases  where  words  are  introduced  into 
a  will  through  fraud,  accident,  or  mistake,  and  the  instrument  is 
executed  in  ignorance  of  their  presence.  In  such  a  case  the  words 
so  introduced  into  the  will  are  not  admitted  to  probate.  (See  In 
the  Goods  of  Duane,  2  Sw.  &  Tr.  590 ;  In  the  Goods  of  Oswald, 
L.  R.,  3  P.  D.  162 ;  Morrell  v.  Morrell,  7  P.  D.  68 ;  In  the  Goods 
of  Boehm  [1891],  P.  247;  Rhodes  v.  Rhodes,  7  App.  Cas.  192, 
198;  In  the  Goods  of  Wray,  10  Ir.  R.  266.)  Fraud,  consisting 
in  slipping  words  into  a  will  unknown  to  the  testator  and  allow- 
ing him  to  execute  the  instrument  in  ignorance  of  their  being 
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there,  is  put  in  issue  by  the  third  issue  in  the  case  at  bar,  which  is 
like  the  third  issue  in  Barker  v.  Contins  (no  Mass.  477).  The 
fraud  in  question  in  the  second  issue  is  inducing  a  testator  by  false 
and  fraudulent  representations  to  execute  an  instrument  as  his 
will,  knowing  what  the  instrument  contains;  and  that  kind  of  a 
fraud  does  not  arise  until  the  jury  have  found  that  the  testator  did 
execute  the  instrument  as  and  for  his  last  will,  knowing  what  the 
instrument  contained.  By  their  answer  to  the  third  issue  it  is 
evident  that  the  jury  found  that  the  testatrix  did  not  execute  the 
instrument,  intending  to  make  the  alterations  a  part  of  her  will ; 
in  other  words,  that  the  alterations  in  question  were  inserted  in 
the  will  by  fraud.  In  the  absence  from  the  bill  of  exceptions  of 
the  charge  of  the  presiding  judge  to  the  jury,  we  do  not  think  that 
we  can  say  that  the  answer  to  the  second  issue  involves  anything 
more  than  a  reaffirmation  of  that  fraud.  For  this  reason,  the 
residuary  legatee  and  the  executor  have  not  shown  that  there  was 
error  in  the  order  overruling  the  motion  to  set  aside  the  answer 
to  the  second  issue  as  inconsistent  with  the  answer  to  the  third 
issue. 

The  exception  to  the  refusal  to  rule  that  there  is  no  evidence 
warranting  a  finding  in  favor  of  the  contestants  on  the  second 
issue  is  made  immaterial  by  the  answer  to  the  third  issue. 

Exceptions  overruled. 


Ingham  vs.  Ryan. 

I  Court  of  Appeals  of  Colorado,  March  9,  1903;      Colo.      ,  71  Pac.  899.] 

Executors  —  Power  to  Sell  Real  Estate  —  Employment  op 
Agent  —  Compensation  of  Agent  —  Pleading  —  Amount 
of  Claim  —  Demurrer. 

1.  When  a  complaint  states  a  cause  of  action  in  any  sum,  it  should  not 

be  dismissed  on  demurrer,  though  it  does  not  state  a  cause  of  action 
for  the  full  amount  claimed. 

2.  Where  a  will  gave  an  executor  power  to  sell  land,  and  the  executor 

entered  into  a  contract  authorizing  an  agent  to  sell  a  portion  of  the 
land,  promising  him  a  commission  therefor,  and  the  agent  secured  a 
purchaser  to  whom  a  conveyance  was  executed,  the  agent  can  main- 
tain an  action  against  the  executor  as  such  for  his  services. 
Vol.  VIII  — 34 
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3.  Mills'  Annot.  Stat.,  §  4805,  prescribing  the  compensation  allowed  an 
executor  for  his  services  in  the  sale  of  land,  does  not  limit  the  power 
of  an  executor,  who  is  authorized  to  sell  land  under  a  will,  to  employ 
an  agent  to  make  the  sale,  and  to  agree  with  him  on  a  compensation. 

Appeal  from  District  Court,  Arapahoe  county. 

Action  by  Charles  K.  Ingham  against  Philip  F.  A.  Ryan,  as 
executor  of  the  will  of  one  Cassell,  deceased.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals. 

Reversed. 

W.  Henry  Smith  and  O.  A.  Erdman,  for  appellant 
Philip  F.  A.  Ryan,  in  pro.  per. 

Gunter,  J. —  General  demurrer  to  complaint  sustained.  Judg- 
ment of  dismissal.     Plaintiff  appeals. 

The  gist  of  the  complaint  pertinent  to  this  ruling  is :  One  Cas- 
sell died,  leaving  a  will,  whereby  he  appointed  appellee,  Ryan,  as 
his  executor,  and  whereby  he  authorized  him  as  his  executor  to 
sell  the  real  estate  of  which  he  died  seized  at  such  times  and  prices 
as  might  seem  to  him  wise.  The  testator  died  owning  real  estate. 
His  executor  authorized  plaintiff  to  sell  thirty  acres  at  a  net  sum 
to  the  executor  of  $687.50  per  acre.  In  pursuance  of  this  power 
plaintiff  set,  about  to  secure,  and  secured,  a  purchaser  who  bought 
the  thirty  acres  at  $850  per  acre ;  such  price  per  acre  being  paid 
to  appellee,  and  a  conveyance  being  executed  conveying  to  the 
purchaser  the  land  sold.  Upon  these  facts  plaintiff  asks  judg- 
ment for  the  difference  between  the  price  at  which  he  was  author- 
ized to  find  a  purchaser  and  the  price  at  which  he  effected  the 
sale. 

The  court  below  held  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  If  the  complaint  stated  facts  suffi- 
cient to  entitle  plaintiff  to  recover  in  any  sum,  the  judgment 
should  be  reversed.  It  is  unnecessary  therefore  for  us  to  con- 
sider or  determine  what  should  be  the  amount  of  plaintiff's  recov- 
ery. It  is  only  necessary  to  determine  whether  the  complaint 
stated  facts  sufficient,  as  to  the  two  objections  here  urged  against 
it,  to  entitle  plaintiff  to  recover  in  any  sum.     Appellee  contends 
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that  the  judgment  below  should  be  sustained  for  two  reasons: 
( i )  That  the  contract  sued  on  was  that  of  the  executor,  and  that 
no  action  will  lie  against  the  executor,  as  such,  upon  a  contract 
made  by  him;  (2)  that  the  statute  prescribes  the  fees  an  executor 
shall  receive  ior  the  sale  of  real  estate,  and  therefore  an  executor 
has  no  power  to  contract  to  pay  commissions  to  an  agent  in  excess 
of  such  statutory  rate ;  that  the  commission  sought  to  be  recovered 
here  exceeds  such  statutory  rate.  If  the  facts  alleged  in  the  com- 
plaint are  true  —  that  is,  if  plaintiff  (the  agent),  under  the  con- 
tract with  appellee  (the  executor),  sought  for  a  purchaser  for  the 
land  to  be  sold,  and  secured  such  purchaser  upon  terms  fixed  by 
defendant,  and  such  terms,  according  to  his  agreement  with  the 
executor,  entitled  him  to  compensation  for  effecting  the  sale  — 
then  he  ought  to  recover  commissions  or  compensation  in  some 
amount  for  the  services  he  thus  beneficially  rendered  under  con- 
tract with  the  defendant.  It  was  in  the  power  of  testator  to  au- 
thorize appellee,  his  executor,  to  sell  his  real  estate.  It  was  in  his 
power  to  leave  the  time  of  sale,  the  manner  of  sale,  and  the  terms 
of  sale  to  his  executor.  Under  this  power  the  executor  could 
have  an  abstract  prepared  to  effectuate  the  sale,  could  have  con- 
tracts or  deeds  prepared  for  the  same  purpose,. and  likewise,  if  he 
deemed  it  necessary,  could  employ  an  agent,  and  contract  to  pay 
him  commissions  for  aiding  him  in  effecting  such  sale.  If  em- 
powered by  the  will  to  make  these  contracts,  and  he  made  them, 
he  is  liable,  as  executor,  for  their  violation.  2  Mills'  Annot.  Stat. 
§  4805,  p.  2463,  prescribing  the  compensation  of  executors, 
would  not  control  the  power  given  to  the  executor  by  the  will 
in  this  case  to  employ  an  agent  to  aid  in  effecting  the  sale  and  to 
agree  with  him  on  a  compensation.  The  principle  declared  by  the 
authorities  is,  if  the  will  authorizes  the  executor  to  make  a  con- 
tract, and  he  makes  a  contract  within  the  power  conferred  by  the 
will,  and  defaults  in  its  performance,  he  can  be  sued,  as  executor, 
on  the  contract. 

In  Wade  v.  Pope  et  al.  (44  Ala.  690,  695,  696),  Mrs.  Pope  was 
appointed  by  her  husband  at  his  death  executrix  of  his  will.  The 
will  gave  her,  as  such  executrix,  power  to  carry  on  the  farm  and 
manage  it  as  her  husband  did  in  his  lifetime.  Mrs.  Pope  quali- 
fied as  such  executrix,  and  managed  the  farm  under  the  will.  As 
such  executrix,  in  carrying  on  the  farm,  she  employed  Wade  as 
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overseer,  and  had  him  purchase  for  the  use  of  the  plantation  cer- 
tain mules,  which  were  used  and  worked  thereon.  Wade  pro- 
cured judgment  against  Mrs.  Pope  in  her  individual  name,  and 
then  sought  by  an  equitable  proceeding  to  subject  the  estate  for 
the  amount  of  the  judgment.  The  court  dismissed  the  bill,  and 
said:  "  The  executrix  is  a  trustee,  and,  if  the  will  gives  her  au- 
thority to  contract  debts  for  expenses  incident  to  the  management 
of  the  estate  she  represents,  then  she  is  liable  at  law  for  such 
debts,  as  such  executrix.  *  *  *  If  the  executrix  had  author- 
ity under  the  will  to  bind  the  estate,  then  the  estate  was  bound  at 
law,  and  there  was  no  need  for  a  resort  to  equity;  if  she  had  not 
such  authority  to  bind  the  estate,  then  she  alone  was  liable."  In 
Brown  v.  Evans  (15  Kan.  88),  an  administrator  was  authorized 
by  the  court  to  sell  lands  belonging  to  the  estate.  The  law  au- 
thorized him  to  pay  taxes  on  the  lands.  He  agreed,  in  effecting  a 
sale,  that  taxes  on  the  land  had  been  paid.  The  taxes  had  not 
been  paid.  A  deed  was  made  for  the  land,  and  a  mortgage  given 
by  the  purchaser  to  secure  a  note  for  the  purchase  money.  When 
foreclosure  proceedings  were  instituted  on  the  note  and  mortgage, 
the  court  permitted  the  defendant  to  recover  as  an  offset  the 
amount  he  had  paid  to  discharge  the  tax  lien.  The  court,  in  rul- 
ing, said :  "  Neither  do  we  think  that  the  estate  can  be  held  liable 
for  the  promises  of  the  administrator,  unless  the  administrator 
has  the  right  in  law  to  make  such  promises,  or  to  perform  the 
thing  which  he  promises.  But  we  know  of  no  good  reason  why 
an  estate  should  not  be  held  liable  for  promises  made  by  the  ad- 
ministrator where  in  law  he  has  the  right  to  make  such  promises. 
*  *  *  "  In  Murrell  v.  Wright  (78  Tex.  519,  15  S.  W.  156) 
the  will  authorized  the  executor  to  sell  at  private  or  public  sale 
the  testator's  personal  property.  A  contract  was  made  between 
the  executor  and  plaintiff  therein  in  reference  to  an  unlocatfed 
land  certificate,  and  a  suit  to  enforce  rights  arising  out  of  this  con- 
tract was  maintained.  In  Bostzvick  v.  Beach  et  at.  (103  N.  Y. 
414,  421,  9  N.  E.  41),  a  will  authorized  the  executrix  and  execu- 
tors to  sell  and  convey  testator's  real  estate.  They  entered  into 
a  contract  to  make  such  conveyance,  but  failed  to  carry  it  out. 
An  action  for  specific  performance  was  brought  against  the  execu- 
trix and  executors  and  maintained,  the  court  saying :  "  We  en- 
tertain no  doubt  that,  where  the  executors  of  the  will  of  a  deceased 
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person,  empowered  by  the  terms  of  the  will  to  sell  his  real  estate, 
enter  into  an  executory  contract  for  such  sale,  performance  of 
such  contract  may  be  enforced  in  equity  at  the  suit  of  the  pur- 
chaser."    (See  also  Fleming  v.  Kelly  [Colo.  App.],  69  Pac.  272.) 

We  think  the  executor  had  the  power  to  make  the  contract  al- 
leged in  the  complaint.  Having,  according  to  the  allegations  of 
the  complaint,  broken  such  contract,  we  think  an  action  will  lie 
against  him  therefpr.  We  have  considered  the  sufficiency  of  the 
complaint  only  as  to  the  two  objections  urged  against  it,  and 
above  discussed.  We  express  no  opinion  as  to  its  sufficiency  on 
other  points  should  they  exist  and  arise  on  a  new  trial,  if  one  be 
had. 

The  judgment  below  should  be  reversed. 

Reversed. 


In  re  Gay's  Estate. 

[Supreme  Court  of  California,  March  5,  1903;  138  CaJ.  552,  71  Pac.  707.] 

Charitable  Use  —  Perpetual  Fund  —  Care  of  Burial  Lot  — 

Trusts. 

1.  Direction  in  a  will  setting  apart  a  certain  permanent  fund,  the  income 

to  be  used  in  keeping  the  lot  where  testator  should  be  interred  in 
good  condition,  is  void,  under  Const,  art.  20,  §  9,  declaring  that  "  no 
perpetuities  shall  be  allowed  except  for  eleemosynary  purposes." 

2.  Where  a  permanent  trust  is  created  and  a  trustee  named,  the  trust  will 

not  lapse  on  the  death  of  such  trustee,  but  the  court  will  appoint 
succeeding  trustees. 

3.  Civil  Code,  §  616,  as  amended  Stat.  1901,  p.  814,  authorizing  "  corpo- 

rations formed  to  improve  cemeteries  to  take  and  hold  any  property 
bequeathed  in  trust  and  apply  the  proceeds  to  the  improvement  of 
any  lot  in  a  cemetery,"  does  not  authorize  a  bequest  for  a  permanent 
fund  to  an  individual  trustee  for  that  purpose. 

Commissioners'  decision.  Department  2.  Appeal  from  Supe- 
rior Court,  city  and  county  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Application  by  Lizzie  Gay,  a  legatee,  for  partial  distribution  of 
the  estate  of  Margaret  Theresa  Gay,  deceased.     From  a  judgment 
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making  partial  distribution,  Martin  Francis  Quinn,  the  distributee 
of  the  residue  of  the  estate,  appeals. 
Reversed. 

Archibald  Barnard,  for  appellant. 

Walter  Perry  Johnson,  for  respondent. 

Chipman,  C. —  Martin  Francis  Quinn,  the  distributee  of  the 
residue  of  the  estate,  appeals  from  the  decree  of  partial  distribu- 
tion to  Lizzie  Gay,  who  was  one  of  several  legatees  of  the  will  of 
deceased.  The  second  clause  of  the  will  reads  as  follows :  "  I  di- 
rect that  the  sum  of  $2,000  be  set  apart  out  of  my  estate,  and 
safely  invested  and  reinvested  by  said  Lizzie  Gay,  either  by  de- 
posit in  first-class  savings  banks  in  said  city  and  county,  or  in 
first  mortgages  on  real  estate  in  said  city  and  county ;  the  loan  on 
mortgage  in  no  case  to  exceed  50  per  cent,  of  the  market  value 
of  the  property  mortgaged ;  such  fund  to  constitute  a  permanent 
fund,  the  income  thereof,  whether  consisting  of  interest  or  divi- 
dends, shall  be  used  for  the  purpose  of  keeping  my  burial  plot  in 
the  Masonic  cemetery  in  good  and  proper  condition ;  and  I  desire 
that  my  remains  be  interred  in  said  plot.  But  in  case,  for  any 
reason,  burials  in  said  cemetery  should  be  prohibited  or  cease  be- 
fore my  death,  or  after  my  death  it  be  required  to  remove  the 
bodies  interred  in  said  cemetery  therefrom,  then  she  shall  use 
said  interests  or  dividends  in  keeping  in  good  order  and  proper 
condition,  any  other  burial  plot  in  which  my  remains  shall  be  in- 
terred, or  to  which  they  may  be  removed  and  reinterred. 

"And  I  hereby  bequeath  and  devise  such  sum  of  $2,000  to  her 
in  trust  for  such  purposes.  If  there  remain  in  her  hands  any  sur- 
plus or  interests  or  dividends  which  shall  be  unnecessary  for  such 
purposes,  such  surplus  shall  be  retained  by  her  for  her  own  use 
and  benefit." 

The  question  here  presented  is,  can  a  testator  create  a  perma- 
nent fund  in  trust,  the  income  of  which  is  to  be  devoted  for  all 
time  to  the  care  of  his  place  of  interment  ? 

Section  9,  article  20,  of  the  Constitution  provides  as  follows: 
"  No  perpetuities  shall  be  allowed  except  for  eleemosynary  pur- 
poses."    Trusts  for  perpetual  charitable  uses  are  not  in  conflict 


IN  RE  GAY'S  ESTATE.  535 

with  this  section.  (Estate  of  Hinckley,  58  Cal.  457.)  The  term 
"  eleemosynary "  includes  all  charitable  purposes.  (People  v. 
Cogswell,  113  Cal.  130,  45  Pac.  270,  35  L.  R.  A.  269.)  The 
question  then  is,  is  the  trust  attempted  to  be  created  by  the  testa- 
trix a  charitable  use?     We  think  it  is  not. 

Respondents  contend  that  the  bequest  is  to  Lizzie  Gay  alone, 
without  words  of  inheritance  or  succession;  that  the  trust  dies 
with  her,  and,  hence,  there  is  no  illegal  suspension  of  the  power  of 
alienation.  The  money  which  is  to  be  invested  is,  by  the  express 
provisions  of  the  will,  "  to  constitute  a  permanent  fund,  the  in- 
come whereof  *  *  *  shall  be  used  for  the  purpose  of  keeping 
my  burial  plot  in  the  Masonic  cemetery  *  *  *  in  good  and 
proper  condition,"  where  she  directed  her  remains  to  be  buried. 
And  she  provided  against  the  contingency  of  some  other  place  re- 
ceiving her  remains,  in  which  case  she  directed  the  income  to  be 
used  "  in  keeping  in  good  order  and  proper  condition  any  other 
burial  plot  in  which  my  remains  shall  be  interred,  or  to  which  they 
may  be  removed  and  reinterred."  It  is  true  that  no  provision  is 
made  for  the  appointment  of  a  successor  upon  whom  the  trust 
should  devolve,  or  to  whom  such  surplus  should  go  at  the  death 
of  the  trustee  named.  But  the  law  is  that  a  trust,  otherwise 
valid,  will  not  be  permitted  to  fail  for  failure  of  the  trustor 
to  name  a  successor  to  the  trustee  chosen.  (Estate  of  Up- 
ham,  127  Cal.  90,  59  Pac.  315.)  In  Fay  v.  Howe  ([Cal.],  69 
Pac.  423),  the  will  named  a  particular  person  to  expend  the  income 
of  the  trust  fund  for  a  particular  charitable  purpose,  and  the  tes- 
tator made  no  provision  for  the  appointment  of  a  successor.  It 
was  held  that  a  court  of  equity  will  not  allow  the  trust  to  fail  in 
such  case,  but  that  the  court  will  appoint. 

It  is  urged  also  by  respondent  that  the  terms,  "  such  fund  to 
constitute  a  permanent  fund,"  meant  merely  that  the  trust  should 
continue  only  during  the  life  of  Lizzie  Gay.  Obviously  this  can- 
not be  so,  for  it  is  not  reasonable  to  suppose  that  the  testatrix  had 
in  mind  only  the  care  of  her  grave  for  a  period  so  uncertain  and 
temporary,  and,  besides,  the  trustee  may  have  died  before  the 
testatrix  died*  She  set  apart  a  considerable  sum,  the  income  to 
be  devoted  to  the  purpose  named,  and  she  made  no  provision  for 
the  principal  ever  to  go  in  furtherance  of  any  other  object.  If 
she  had  contemplated  the  trust  to  determine  at  the  death  or  resig- 
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nation  of  the  trustee  named,  or  failure  to  qualify,  she  would  have 
directed  as  to  the  disposition  of  this  principal  sum.  It  seems  to 
us  too  clear  to  admit  of  doubt  that  she  intended  to  create  a  per- 
petual fund,  which  is  what  she  meant  when  she  used  the  word 
"  permanent."  The  question  recurs,  is  the  trust  a  valid  charity? 
It  is  not  necessary  to  exploit,  at  length,  the  decisions  of  courts  on 
this  question.  The  ground  has  been  traversed  by  many  able 
judges,  and  the  decisions  collated.  It  can  hardly  be  said  that  they 
are  discordant,  although  there  is  a  case  here  and  there  giving 
some  support  to  respondent's  contention.  But  these  cases  are 
infrequent,  and,  when  considered  with  reference  to  the  circum- 
stances attending  them,  and  the  statutes  more  or  less  controlling 
the  decisions,  they  rather  prove  the  rule  as  exceptions.  The  pre- 
cise question  has  not  been  heretofore  decided  by  this  court,  so  far 
as  I  have  found.  A  similar  provision  in  the  will  in  Estate  of 
Willey  (128  Cal.  1,  60  Pac.  471)  was  assumed  to  be  invalid  for 
the  purposes  of  the  argument.  In  Estate  of  Upham  (127  Cal.  90, 
59  Pac.  315)  the  will  contained  a  similar  provision,  but  the  ques- 
tion here  was  not  raised.  Kelly  v.  Nichols  (17  R.  I.  306,  21  Atl. 
906)  is  an  instructive  case,  as  it  points  out  that  the  statement, 
favorable  to  respondent's  contention,  made  in  the  American  & 
English  Encyclopaedia  of  Law,  vol.  3,  tit  "Charities,"  §  8  (1st 
ed.),  is  not  warranted  by  the  authorities  cited  in  its  support,  and 
so  also  the  statement  made  by  Mr.  Perry,  in  his  work  on  Trusts, 

§706. 

In  Kelly  v.  Nichols,  the  testator,  with  abundant  expressions  of 
pious  wishes,  devised  his  estate  in  aid  of  many  worthy  objects; 
among  these,  to  keep  in  repair  the  graves  of  his  sisters  and  him- 
self. The  court  said :  "  This  question  can  only  be  determined 
by  the  purposes  for  which  the  gift  is  made  as  disclosed  in  the  will. 
The  first  designated  purpose  is  the  care  of  the  graves.  Among 
all  classes  there  is  a  pervading  sentiment  of  reverence  for  the 
burial  places  of  the  dead,  which  springs  naturally  from  the  Chris- 
tian belief  in  the  resurrection  of  the  body.  This  sentiment  is 
recognized  in  this  State  and  elsewhere,  by  the  creation  of  corpo- 
rations for  maintaining  and  adorning  cemeteries,  and  by  statutes 
which  allow  town  councils  to  receive  and  hold  funds  in  trust  for 
the  care  of  burial  lots.  However  general  and  commendable  this 
sentiment  may  be,  and  however  desirable  it  may  be  that  the  graves 
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of  the  dead  be  decently  and  reverently  cared  for,  nevertheless  we 
do  not  think  a  bequest  of  this  kind  falls  within  the  limits  of  a 
charitable  use.  It  is  not  a  gift  in  aid  of  any  public  object,  nor 
for  a  purpose  which  affects  the  public  in  any  way.  It  benefits  no 
one.  Its  purpose  is  purely  private  and  personal.  It  seeks  to 
create  a  perpetuity  simply  to  insure  the  care  of  the  testator's  own 
burial  lot.  It  does  not  run  to  a  corporation  created  for  this  special 
purpose  or  authorized  by  its  charter  to  receive  such  gifts,  but  to 
trustees  in  perpetuity.  It  is  now  well  settled  in  England  that 
such  bequests  are  void.  Cases  on  this  subject  are  fully  collected 
in  Tyssen  on  Charitable  Bequests,  chap.  VII,  and  also  in  Jones 
v.  Habersham  (107  U.  S.  174,  183,  2  Sup.  Ct.  Rep.  334,  336,  27 
L.  ed.  401),  where  Judge  Gray  says:  'In  England  there  has 
been  a  difference  of  opinion  upon  the  question  whether  the  main- 
tenance and  repair  of  the  tomb  or  monument  of  the  donor  is  a 
good  charitable  use.  Down  to  the  time  of  the  American  Revolu- 
tion, as  by  the  civil  law,  it  appears  to  have  been  held  that  it  was. 
According  to  the  late  English  cases  it  is  not.'  We  think  this  latter 
view  is  to  be  regarded  as  the  rule  in  this  country "  —  citing 
cases. 

Bates  v.  Bates  (134  Mass.  no,  45  Am.  Rep.  305)  was  a  case 
where  the  testatrix  undertook  to  create  a  trust  fund  "  to  beautify 
and  keep  in  good  order  "  her  late  husband's  monument.  The 
court  said :  "  Funds  cannot  be  established  indefinitely  inalienable 
in  the  hands  of  those  to  whom  they  are  intrusted,  and  their  suc- 
cessors, the  income  of  which  is  to  be  perpetually  devoted  to  uses 
which  are  not,  legally  speaking,  charitable."  Proceeding  then 
to  inquire  whether  this  was  a  charitable  use,  the  court  said  it  was 
not  limited  by  the  enumeration  of  charitable  uses  in  the  statute  of 
43  Eliz.,  chap.  4.  But  the  court  said :  "  That  it  may  be  chari- 
table, the  use  must  be  of  such  character  that  the  general  public 
is  to  have  the  advantage  of  it,  and  not  merely  individuals." 

In  Piper  v.  Moulton  (72  Me.  155)  the  bequest  was  to  the  tes- 
tator's native  town,  on  condition  that  the  town  should  expend  the 
income  thereof,  forever,  to  keep  his  lot  in  a  certain  burying- 
ground  in  good  order  and  repair  and  an  iron  fence  around  the 
same.  It  was  held  "  not  a  charitable  use,  for  which  a  perpetuity 
might  be  created."  In  a  late  Massachusetts  case  {Morse  v.  Na- 
tick,  176  Mass.  510,  57  N.  E.  996,  cited  by  respondent),  the  tes- 
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tator  gave  to  the  town  of  Natick  a  fund,  in  trust,  the  income  to  be 
used  "  for  the  preservation  of  the  monument  which  my  executor 
is  hereby  authorized  to  erect  at  my  grave,  and  the  care  and  beauti- 
fying of  my  lot  in  the  cemetery."  The  court  said :  "  It  is  settled 
in  this  Commonwealth  that  a  bequest  to  provide  for  the  permanent 
care  and  beautifying  of  a  burial  place  and  monument  is  not  a  pub- 
lic charity,  and  is  void  at  common  law  as  creating  a  perpetuity  " 
—  citing  Bates  v.  Bates  (supra),  and  other  cases.  "But  it  is 
also  settled  in  this  State  that  a  trust  to  keep  a  burial  lot  and  monu- 
ment always  in  good  order  is,  under  our  statutes,  a  good  per- 
petual trust."  This  power,  however,  is  based  on  the  statute  of 
1884,  passed  since  Bates  v.  Bates  was  decided. 

In  Smith's  Estate  (5  Pa.  Dist.  327)  the  fund  in  trust  was  to 
erect  a  monumental  memorial  of  the  testator  in  a  public  park  in 
the  city  of  Philadelphia,  to  include  equestrian  statues  and  busts 
of  various  distinguished  Pennsylvanians  named  in  the  bequest, 
and  also  a  statue  of  the  testator,  with  his  name  underneath,  "  in 
large  letters."  It  was  held  not  void  as  a  perpetuity,  but  was  a 
public  charity,  since  such  a  memorial  would  tend  to,  the  "  elevation 
and  refinement  of  the  people,  cultivate  a  love  for  the  beautiful  in 
art  and  architecture,  and  keep  alive  their  patriotism  and  remem- 
brance of  the  martial  prowess  and  good  deeds  in  statesmanship 
and  civil  life  of  heroes,  patriots,  and  citizens  worthy  of  perpetua- 
tion," and  was  for  the  beautifying  and  adornment  of  the  city. 
But  it  was  further  held  within  the  Pennsylvania  act  of  1891,  espe- 
cially declaring  that  no  disposition  of  property  for  the  mainte- 
nance or  care  of  any  cemetery,  churchyard,  etc.,  or  monument, 
should  be  void  as  a  perpetuity.  This  case  cannot  support  the 
position  taken  by  respondents.  Respondents  claim  that  section 
616,  Civil  Code,  as  it  formerly  read,  and  as  amended  by  the  act 
of  March  25,  1901  (Stat.  1901,  p.  814),  is  declaratory  "of  the 
policy  of  the  State  in  favor  of  allowing  trusts  for  the  preservation 
of  a  private  grave."  That  section  only  authorizes  corporations 
formed  to  improve  cemeteries  to  take  and  hold  any  property  be- 
queathed in  trust  and  apply  the  proceeds  "  to  the  improvement 
*  *  *  of  any  lot "  in  a  cemetery.  There  is  nothing  in  the 
statute  which,  by  implication  or  otherwise,  can  authorize  the  court 
to  determine  a  bequest  such  as  this  to  be  a  charitable  use.  To  do 
so  would  permit  the  multi-millionaire,  whose  personal  vanity 
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was  sufficiently  absorbing,  to  devote  one-third  of  his  estate 
(§  I3I3»  Civ.  Code),  and  all  of  it  if  he  left  no  next  of  kin  or  legal 
heirs,  to  the  erection  of  a  mausoleum  of  vast  proportions  and 
cost,  and  create  a  large  trust  fund  for  its  perpetual  care  and  future 
adornment.  If  such  an  object  is  a  charitable  use,  the  testator 
can  so  devote  his  fortune,  however  great.  If  it  is  not  a  charitable 
use,  the  attempt  to  do  so  would  be  void,  in  the  case  suggested, 
and  his  property  would  go  to  the  State,  there  being  no  owner. 
(Civ.  Code,  §  670.)  Until  the  State,  through  its  legislature,  has 
placed  the  object  here  sought  to  be  realized  in  the  category  of 
charitable  uses,  we  do  not  think  the  court  should  do  so. 
It  is  advised  that  the  judgment  should  be  reversed. 

We  concur:    Haynes  and  Gray,  CC. 

Per  Curiam. —  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed. 


Hutchings  vs.  Davis. 

[Supreme  Court  of  Ohio,  March  31,  1903;  68  Ohio,  160,  67  N.  E.  251.! 

Rights  of  Widow  —  Election  —  Dower  —  Conversion  into 
Personalty  —  Widow  Omitted  from  Will  —  Interest  on 
Distributive  Share. 

I.  There  can  be  no  election  between  rights  conferred  by  statute,  unless 
the  statute  provides  for  it  The  courts  cannot,  by  means  of  any  real 
or  imagined  equities,  limit,  qualify,  or  annul  rights  granted  by  legis- 
lative enactment. 

a.  There  is  no  such  inconsistency  between  the  right  of  dower  and  the 
distributive  share  in  personalty  as  to  make  the  taking  of  one  an  ex- 
clusion of  the  other. 

3.  Where  a  widow,  in  a  proceeding  to  sell  real  estate  according  to  a 
direction  in  her  husband's  will,  in  which  the  testator  makes  a  dis- 
position of  his  whole  estate  without  making  any  provision  for  her, 
elects  to  receive  and  is  paid  the  value  of  her  dower  in  money,  she 
does  not  thereby  elect  to  take  either  under  or  against  the  will.  She 
stands  solely  on  her  statutory  right  of  dower. 
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4.  The  positive  direction  by  a  testator  to  sell  all  of  his  real  estate,  and  to 

blend  the  proceeds  with  his  personal  property  in  one  fund  for  the 
distribution  of  his  whole  estate  according  to  the  scheme  of  the  will, 
makes  an  absolute  conversion  for  all  purposes  into  personal  prop- 
erty, which  should  be  distributed  as  personal  property,  even  if  the 
special  object  intended  by  the  testator  should  fail.  And  the  effects 
of  the  conversion  extend  to  and  may  be  claimed  not  only  by  those 
who  claim  under  or  through  the  will,  but  also  by  those  who  are  not 
entitled  under  the  will,  but  are  entitled  directly  from  or  under  the 
testator. 

5.  A  widow  for  whom  no  provision  is  made  in  her  husband's  will,  and 

who  has  been  paid  the  value  of  her  dower  in  money  from  the  pro- 
ceeds of  the  sale  of  real  estate  converted  into  personal  property 
pursuant  to  a  direction  in  the  will,  is  not  thereby  precluded  from 
asserting  and  receiving  the  widow's  distributive  share  in  such  pro- 
ceeds, as  well  as  in  the  other  personal  property  of  the  testator. 

6.  A  widow  or  widower  is  not  entitled  to  interest  on  the  distributive  share ' 

in  personalty,  because  the  distributive  share  cannot  be  known  until 
the  amount  of  personal  property  subject  to  distribution  has  been 
ascertained,  and  the  distributive  share  computed  therefrom. 

Shauck,  J.,  dissenting. 

(Syllabus  by  the  court) 

Error  to  Circuit  Court,  Cuyahoga  county. 

On  the  accounting  of  Joseph  Davis,  executor  of  the  estate  of 
William  Hutchings.  The  widow  of  decedent  filed  an  exception, 
and  from  a  judgment  overruling  the  exception  she  brings  error. 

Reversed. 

On  the  1 2th  day  of  September,  1894,  William  Hutchings,  living 
in  Cuyahoga  county,  died,  leaving  a  will,  of  which  the  following 
is  a  copy : 

"  I  William  Hutchings  of  Chagrin  Falls  County  of  Cuyahoga 
State  of  Ohio  being  in  health  and  of  sound  mind  do  make,  pub- 
lish and  declare  this  my  last  will  and  testament. 

"  My  will  is  my  hereinafter  named  executor  shall  pay  my  just 
debts  arising  from  reasonable  steps  taken  in  connection  with 
funeral  expenses  Doctors  Bills  etc.  etc. 

"  I  give  and  devise  and  dispose  of  what  shall  or  may  be  left  of 
my  property  as  is  hereinafter  described. 

"  1  I  give  to  my  late  wife's  family  in  England  as  follows.  John 
Boothe  Down  $500.00  five  hundred  dollars.     To  Thomas  Booth 
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Downs  widow  $500.  five  hundred  dollars.  To  her  sister  Ann 
Kelly  $500  five  hundred  dollars,  the  whole  to  be  paid  within  eigh- 
teen months  after  my  death. 

"  2.  I  give  to  Isalina  Davis  $500  five  hundred  dollars.  To  my 
brother  Robert  Hutchings  $300.00  Three  hundred  dollars.  To 
my  sisters  Mary  Mountjoy  Grace  Isaacs  and  Catherine  Isaacs, 
$200.  each  two  hundred  dollars.  To  my  late  wifes  sister  in  law 
Mary  Down,  and  her  daughter  Mary  A.  Steel  $200.00  two  hun- 
dred dollars  and  to  my  late  brother  Philips  2  daughters  $200.00 
each.  To  my  faithful  employe  Joseph  Davis  $500.  five  hundred 
dollars.  To  Mary  Jane  Howard  $100.00  and  to  George  Sheldon 
$5.00  five  dollars. 

"  Charitable  Purposes. 

"  1.  I  give  $1,000  One  thousand  dollars  for  a  Countys  Poors 
House  when  ever  built  or  bought.  Until  then  safely  invest  the 
money  and  give  the  annual  proceeds  to  the  deserving  poor  of 
Chagrin  Falls,  who  do  not  regularly  receive  help  from  the  Town. 

"  2.  I  give  $1,000  one  thousand  dollars  toward  either  the  pur- 
chase or  building  of  a  Congregational  Church  parsonage  in  Cha- 
grin Falls,  if  the  trustees  so  provide. 

"  3-  I  give  $500  five  hundred  dollars  to  the  Bible  Christian  Con- 
ference in  England  for  their  China  Mission. 

"  My  will  is  also  that  my  live  stock  and  farming  utensils  of 
every  kind  be  sold  within  six  months  of  my  death.  The  Enter- 
prise Mills,  my  interest  in  the  business  of  Stoneman  &  Hutch- 
ings, with  what  of  real  estate  is  not  sold  of  any  and  all  kinds  shall 
be  disposed  of,  and  business  settled  up  if  possible  within  2  two 
years  of  my  death. 

"And  further,  the  proceeds  arising  therefrom,  with  all,  from  any 
and  all  sources,  due  to  me  from  Mortgage,  Bank  or  Bills  unpaid 
at  my  death,  be  used  in  paying  all  before  specified  as  my  indebted- 
ness and  to  my  Legatees,  and  the  Charaties.  And  the  balance  be 
divided  between  the  children  living  at  my  death  of  the  hereinafter 
named  Brothers  and  sisters  of  my  late  wife  and  myself,  viz :  Rob- 
ert Hutchings,  Philip  Hutchings,  (2  daughters)  William  Down 
Mary  Mountjoy,  Grace  Isaacs,  my  late  sister  Elizabeth  Nokes, 
and  Catherine  Isaacs.  P.  S.  (Henry  Nokes  had  100  dollars 
deduct  and  proper  divide  with  them. 


542  PROBATE  REPORTS  ANNOTATED. 

"  I  seriously  affirm  that  it  is  my  will  that  the  first  who  takes 
legal  steps  to  break  this  will  shall  loose  all  I  promised,  but  one 
dollar. 

"  I  appoint  my  esteemed  friend  Joseph  Davis  of  Chagrin  Falls 
my  sole  executor  of  this  my  last  will  and  testament  hereby  revok- 
ing all  former  wills  of  mine." 

The  will  was  executed  on  the  24th  of  November,  1893.  At  that 
time  he  was  a  widower.  He  married  the  plaintiff  in  error,  Janu- 
ary, 1894,  and  no  provision,  as  will  be  observed,  was  made  for  her 
in  the  will.  In  June,  1895,  the  executor  of  Hutchings  sold,  at 
public  sale,  under  an  order  of  the  Probate  Court,  all  of  the  real 
estate  of  which  William  Hutchings  died  seized.  To  this  action 
the  widow  was  made  a  defendant,  and  filed  her  answer,  setting 
up  her  dower  interest  in  the  land,  waived  the  assignment  of  the 
same  by  metes  and  bounds,  and  elected  to  take  the  value  of  the 
same  in  money,  which  was  accordingly  paid  to  her.  The  executor 
entered  upon  his  duties  as  such  September  29,  1894,  and  on  May 
12,  1898,  he  filed  an  account.  Exceptions  were  filed  to  the  ac- 
count of  the  executor  in  the  Probate  Court  on  the  ground,  first, 
that  the  plaintiff  in  error  was  not  allowed  any  interest  on  the 
amount  due  and  owing  to  her ;  and,  second,  that  she  was  not  al- 
lowed any  distributive  share  in  the  money  which  was  the  pro- 
ceeds of  said  sale  of  land.  The  Probate  Court  overruled  both 
the  exceptions  of  the  widow,  and  held  that  she  was  not  entitled  to 
any  interest  on  any  amount  due  her,  and  not  entitled  to  any  in- 
terest in  the  money  received  from  the  sale  of  the  lands  and  on 
hand  for  distribution,  and  ordered  a  distribution  regardless  of 
her  claim  to  be  allowed  a  share  in  the  $15,000  proceeds  of  the 
sale  of  said  land.  On  petition  in  error  in  the  Court  of  Common 
Pleas,  that  court  adjudged  that  the  widow  should  recover  in- 
terest to  the  amount  of  $1,700  on  her  several  claims  after  one 
year  from  the  time  the  executor  was  appointed  and  qualified; 
and  the  court  overruled  the  claim  of  the  plaintiff  that  she  was  en- 
titled to  a  distributive  share  in  the  $15,000  arising  from  the  sale 
of  real  estate,  and  in  that  respect  affirmed  the  judgment  of  the 
Probate  Court.  The  Circuit  Court  reversed  the  judgment  of  the 
Court  of  Common  Pleas  as  to  the  interest  claim,  and  affirmed 
the  judgment  of  the  Probate  Court  in  regard  to  the  distributive 
share  in  the  proceeds  of  the  real  estate.    In  this  petition  in  error, 
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the  plaintiff  in  error  seeks  to  reverse  the  judgment  of  the  Circuit 
Court  on  both  grounds. 

James  M.  Jones,  for  plaintiff  in  error. 

£.  P.  Wilmot  and  Wilcox,  Collister,  Hogan  &  Parmely,  for 
defendant  in  error. 

Davis,  J.  (after  stating  the  facts). —  There  is  no  provision  for 
the  plaintiff  in  error  in  the  will  of  her  late  husband.  The  will  was 
made  before  her  marriage  to  the  testator,  and  it  was  not  changed 
after  the  marriage.  All  of  the  estate  of  the  testator  is  disposed 
of,  to  the  exclusion  of  the  wife,  so  that  her  interest  in  the  estate 
is  such,  and  only  such,  as  is  conferred  by  statutes.  When  the 
executor,  pursuant  to  the  requirement  of  the  will,  proceeded 
to  sell  the  real  estate,  the  land  was  incumbered  with  the 
statutory  dower  right  of  the  widow.  The  land  could  not 
be  sold  free  of  her  dower,  and  she  was  therefore  made  a  de- 
fendant to  the  proceeding,  and'filed  the  usual  answer,  setting  up 
her  dower  interest  in  the  land,  waiving  the  assignment  of  the  same 
by  metes  and  bounds,  and  electing  to  take  the  value  of  the  same . 
in  money.  Under  the  order  of  the  Probate  Court,  the  value  of  her 
dower  was  p^id  to  her  out  of  the  proceeds  of  the  sale  of  the  real 
estate.  But  she  acquired  nothing  under  the  will  by  this  pro- 
cedure. Neither  did  she,  in  electing  to  take  the  value  of  her 
dower  in  money,  instead  of  assignment  thereof  by  metes  and 
bounds,  elect  to  take  either  under  or  against  the  will;  for  her 
dower  right  inhered  in  her  relation  to  the  testator,  by  virtue  of 
the  statute,  and  he  could  not  deprive  her  of  it.  As  he  gave  her 
nothing  in  the  will  in  lieu  of  her  dower,  her  acceptance  of  her 
dower  could  not  be  an  election  between  her  statutory  right  and 
the  will. 

Having  received  the  value  of  her  dower  in  money,  the  widow 
demanded  her  distributive  share  in  the  proceeds  ot  the  real  estate 
sold  according  to  the  will,  and  from  which  the  value  of  her  dower 
had  been  paid,  as  well  as  in  the  personal  property  left  by  the 
testator;  ai*d  here  the  principal  controversy  in  this  case  arose. 
The  executor  denied  the  widow's  claim  upon  the  ground  that  the 
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requirement  of  the  will  that  the  real  estate  should  be  sold  was  for 
the  purpose  of  distribution  to  the  persons  entitled  under  the  will 
and  for  no  other  purpose,  and,  further,  upon  the  ground  that, 
having  elected  to  take  the  value  of  her  dower  in  the  real  estate, 
the  widow  is  now  barred  from  claiming  any  part  of  the  proceeds 
arising  from  the  sale  of  the  real  estate,  because,  as  it  is  argued, 
dower  in  the  real  estate  and  the  distributive  share  in  the  proceeds 
of  the  real  estate  are  inconsistent. 

This  argument  takes  no  account  of  the  fact  that  there  can  be 
no  election  between  rights  conferred  by  statute  unless  the  statute 
provides  for  it.  The  courts  cannot,  by  means  of  any  real  or 
imagined  equities,  limit,  qualify,  or  annul  rights  granted  by 
legislative  enactment.  In  all  cases  the  legislative  intent,  as 
gathered  from  the  legislative  expression,  must  govern.  Section 
5964,  Revised  Statutes  1892,  provides  that,  where  a  widow  fails 
to  take  under  the  will  (and  in  this  case,  as  we  have  shown,  she 
did  not  take  under  the  will,  because  there  was  nothing  to  be  taken 
by  her),  she  shall  retain  her  dower  and  such  share  of  the  personal 
estate  as  she  would  be  entitled  to  by  law  in  case  the  deceased 
consort  had  died,  leaving  children.  This  gives  both  dower  and 
the  distributive  share  of  the  personalty,  unless  section  4176, 
Revised  Statutes  1892,  which  provides  for  a  distributive  share 
to  the  widow  or  widower  in  "the  personal  property  subject  to 
distribution/'  must  be  so  construed  as  not  to  apply  where  the 
deceased  consort  leaves  a  will  disposing  of  all  the  property,  and 
without  making  any  provision  for  the  widow  or  widower.  But 
this  court,  construing  these  sections  together,  in  Doyle  v.  Doyle, 
Jr.,  et  al.  (50  Ohio  St.  330,  34  N.  E.  166),  held  that  a  widow  is 
not  deprived  of  a  distributive  share  of  the  personal  estate  of  her 
deceased  husband  by  his  leaving  a  will  in  which  he  disposed  of  all 
of  it  to  others  without  making  any  provision  for  her.  As  to  her, 
in  such  case,  he  is  regarded  as  dying  intestate.  There  is  therefore 
no  such  inconsistency  between  the  right  of  dower  and  the  dis- 
tributive share  in  personalty  as  to  make  the  taking  of  one  an  ex- 
clusion of  the  other. 

The  distributive  share  in  personalty,  however,  is  defined  by  the 
statute  as  a  share  in  "  the  personal  property  subject  to  distribu- 
tion," and  this  gives  rise  to  another  contention  in  this  case,  viz., 
that  the  testator's  direction  to  convert  all  of  his  real  estate  into 
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money  was  solely  for  the  purpose  of  paying  his  indebtedness, 
his  legacies,  and  charities,  the  balance  going  to  the  residuary 
legatees  designated  in  the  will,  and  that,  inasmuch  as  the  testator 
intended  the  conversion  for  this  sole  purpose,  the  proceeds  of  the 
sale  of  the  realty  could  not  be  made  subject  to  the  distributive 
share  of  the  widow  as  personalty,  but  for  that  purpose  must  be 
regarded  as  realty. 

The  direction  of  the  testator  that  his  real  property  should  be 
converted  into  money  is  very  explicit.  And  so,  likewise,  is  his 
direction  that  the  proceeds  therefrom,  with  all  from  other  sources 
due  to  him,  should  be  used  in  paying  his  indebtedness,  legacies, 
and  charities,  and  that  the  balance  be  divided  between  the  resid- 
uary legatees  named.  It  is  of  no  consequence  that  he  may  not 
have  intended  that  his  wife  should  have  anything  out  of  his  es- 
tate. He  could  not  defeat  her  legal  rights,  and  possibly  he  may 
not  have  intended  to  do  so,  but  it  is  perfectly  clear  that  he  took 
especial  care  that  all  of  his  property  should  be  reduced  to  personal 
property  before  distribution.  By  doing  that,  he  made  all  of  his 
property  subject  to  the  widow's  distributive  share,  as  personal 
property,  under  the  provisions  of  section  4176,  Revised  Statutes 
1892.  It  is  undoubtedly  true  that  the  doctrine  of  equitable  con- 
version does  not  apply  as  we  apply  it  here,  unless  it  be  clear 
from  the  will  itself  that  it  was  the  testator's  intention  that  the  dis-' 
tribution  of  his  entire  estate  should  be  made  in  money.  And  it  is 
also  true  that  in  this  case  the  testator  did  not  contemplate  the  wife 
in  his  scheme  of  distribution;  but  he  does  very  clearly  and 
definitely  blend  his  whole  property,  real  and  personal,  in  one  fund, 
and  direct  it  all  to  be  paid  to  the  legatees  named  in  the  will,  and 
in  the  payment  of  debts.  The  character  of  this  complete  con- 
version is  not  changed  because  the  interests  of  the  legatees  may 
be  modified  by  the  refusal  or  neglect  of  the  testator  to  take 
cognizance  of  his  wife's  statutory  rights.  The  whole  of  his  estate 
may  be  converted  as  he  directs,  but  the  distribution  of  it  must  be 
according  to  law.  Having  chosen  to  reduce  his  whole  estate 
to  money,  he  must  take  the  consequences,  even  though  it  may, 
to  some  extent,  defeat  his  intention.  In  Ferguson  v.  Stuart's  Exrs. 
(14  Ohio,  140),  approved  and  followed  in  Collier  v.  Collier's 
Exrs.  (3  Ohio  St.  369,  374),  it  was  held  that  land- directed  by  a 
will  to  be  sold  and  converted  into  money  is  treated  as  personal 
Vol.  VIII  — 35 
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property,  and,  as  such,  is  governed  by  the  statutes  of  distribution. 
In  that  case  the  doctrine  of  equitable  conversion  was  invoked  to 
change  the  course  of  distribution  from  that  prescribed  in  the 
will  to  that  prescribed  in  the  statute  of  descents  and  distribu- 
tion ;  that  is,  the  will  provided  that  the  wife  of  the  testator  should 
receive  one-third  of  the  interest  annually  accruing  on  the  fund 
arising  from  the  sale  of  the  land  during  her  natural  life,  and 
that  the  money  aforesaid  should  go  to  the  testator's  heirs.  Under 
the  statute,  the  wife  was  his  only  heir,  and  the  property  was  de- 
creed to  her  as  heir,  and  not  as  legatee.  The  positive  direction 
by  the  testator  to  sell  all  of  his  real  estate,  and  to  blend  the  pro- 
ceeds with  his  personal  property  in  one  fund  for  the  distribution 
of  his  whole  estate  according  to  the  scheme  of  the  will,  makes 
an  absolute  conversion  for  all  purposes  into  personal  property, 
which  should  be  distributed  as  personal  property,  even  if  the 
special  object  intended  by  the  testator  should  fail.  (Bispham 
Equity,  §§  3*8,  319;  3  Pomeroy  Equity,  §§  1159,  1164,  1171,  and 
note ;  Craig  v.  Leslie,  3  Wheat.  563,  4  L.  ed.  460 ;  Given  v.  Hil- 
ton, 95  U.  S.  .591,  24  L.  ed.  458;  Harrington  v.  Pier,  105  Wis. 
485,  82  N.  W.  345,  50  L.  R.  A.  307,  76  Am.  St.  Rep.  924.)  The 
effects  of  the  conversion  extend  to  and  may  be  claimed  not  only 
by  those  who  claim  under  or  through  the  will,  but  also  by  those 
who  are  not  entitled  under  the  will,  but  are  entitled  directly  from 
or  under  the  testator.  (3  Pomeroy  Equity,  §  1166.)  Our  con- 
clusion is  that  the  plaintiff  in  error  is  entitled  to  her  distributive 
share  of  the  proceeds  of  the  sale  of  the  testator's  real  estate, 
made  as  directed  in  the  will,  notwithstanding  that  she  has  already 
received  therefrom  the  value  of  her  dower  estate. 

It  is  proper  to  call  attention  to  the  fact  that  essentially  the 
same  conclusion  was  reached  in  Barber  v.  Hite  (39  Ohio  St.  185), 
in  which,  upon  a  sale  of  land,  the  wife  had  received  the  full 
value  of  her  dower  by  agreement  with  her  husband,  who  soon 
afterward  died  intestate  and  possessed  of  the  remainder  of  the 
proceeds  of  the  real  estate.  It  was  held  "  that  the  widow  was  not 
estopped  from  claiming  her  distributive  share  of  any  part  of  the 
personal  estate  of  her  deceased  husband  by  reason  of  the  fact  that 
such  estate  was  augmented  by  the  conversion  of  such  realty  into 
personalty." 

The  plaintiff  in  error  contends  that  the  Circuit  Court  erred  in 
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reversing  the  judgment  of  the  Court  of  Common  Pleas  allowing 
interest  on  her  claim.  She  is  not  a  legatee,  and  does  not  come 
under  the  rule  in  Gray  et  at.,  Exrs.  v.  Case  School  of  Applied 
Science  (62  Ohio  St.  1,  56  N.  E.  484).  She  would  not  be  entitled 
to  interest  before  her  distributive  share  has  been  ascertained,  and 
her  distributive  share  is  to  be  computed  in  "  the  personal  prop- 
erty which  is  subject  to  distribution."  (§  4176,  Rev.  Stat.  1892.) 
As  to  the  matter  of  interest,  the  judgment  of  the  Circuit  Court 
is  affirmed ;  and,  as  to  the  right  of  the  plaintiff  in  error  to  distribu- 
tive share  in  the  proceeds  of  the  real  estate  sold,  the  judgments 
of  the  courts  below  are  reversed. 

Burket,  C.  J.,  and  Price  and  Crew,  JJ.,  concur. 

Shauck,  J. — I  dissent  from  so  much  of  the  judgment  as  awards 
to  the  plaintiff  in  error  proceeds  of  the  sale  of  the  lands  in  excess 
of  the  value  of  her  dower  estate.  By  the  necessary  admission  that 
the  testator  might  have  accomplished  his  purpose  by  a  devise  in 
specie  of  the  lands  after  the  satisfaction  of  the  claim  of  dower, 
grave  suspicion  is  cast  upon  the  correctness  of  the  conclusion 
which  the  ipajority  has  reached.  The  view  seems  to  be  that  the 
testator  was  entrapped  in  the  equitable  doctrine  of  conversion. 
But  that  doctrine  was  devised,  and  it  should  be  applied,  to  ef- 
fectuate intention,  not  to  defeat  it.  It  may  therefore  be  invoked 
by  one  who  claims  under  an  instrument,  not  by  one  who  claims 
against  it. 


Clapp  vs.  Tower  et  al 

[Supreme  Court  of  North  Dakota,  March  9,  1903;  11   N.  Dak.  557,  93 

N.  W.  862.] 

Equitable  Conversion  —  Contract  for  Sale  of  Realty  — 
Death  of  Vendor. 

A  contract  for  the  sale  of  real  estate,  which  is  valid  and  enforceable 
in  equity,  operates  as  a  conversion.  The  vendor's  interest  thereafter 
in  equity  is  in  the  unpaid  purchase  price,  and  is  treated  as  person- 
alty; the  vendee's  interest  is  in  the  land,  and  is  realty.    Upon  the 
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death  of  the  vendor  his  interest  passes  to  his  executors  as  personalty, 
and  continues  as  such  for  the  purposes  of  administration ;  and,  where 
such  executors  have  canceled  the  contract  of  sale  for  default  of  the 
purchaser,  and  thus  regained  title,  they  may  sell  and  convey  such  real 
estate,  and  account  to  the  court  of  their  appointment  for  the  proceeds 
as  personalty,  and  the  title  so  conveyed  is  good  as  against  the  heirs 
of  the  decedent  claiming  title  by  succession. 
(Syllabus  by  the  court.) 

Appeal  from  District  Court,  Cass  county;  Charles  A.  Pol- 
lock, Judge. 

Action  by  Isaac  P.  Clapp  against  Charlemagne  Tower,  Jr.,  and 
others.    Demurrer  to  answer  sustained,  and  defendants  appeal. 
Affirmed. 

Robert  M.  Pollock,  for  appellants. 

William  J.  Clapp,  for  respondent. 

Young,  J. —  This  is  an  action  to  quiet  title  to  a  section  of  land 
situated  in  Cass  county,  which  was  conveyed  to  the  plaintiff  by  the 
executors  of  the  last  will  and  testament  of  Charlemagne  Tower, 
deceased.  The  complaint  alleges  that  the  plaintiff  is  the  owner 
of  said  real  estate,  and  that  the  defendants  claim  an  interest 
therein  adverse  to  the  plaintiff,  and  prays  that  they  be  required 
to  set  forth  their  claims,  to  the  end  that  their  validity  may  be 
determined,  and  that  title  be  quieted  in  the  plaintiff.  Defendants, 
in  their  answer,  allege  that  they  are  the  next  of  kin  and  all  of  the 
heirs-at-law  of  said  Charlemagne  Tower,  deceased,  and  all  the 
surviving  legatees  under  his  will ;  that  said  Charlemagne  Tower 
died  in,  and  a  resident  of,  the  city  of  Philadelphia,  Pa.,  and  that 
his  will  was  probated  there;  that  the  land  in  question  was  sold 
by  said  deceased  to  one  Hadley  upon  a  contract  which  provided 
for  the  execution  and  delivery,  of  a  deed  to  him  upon  the  making 
of  certain  deferred  payments  specified  in  said  contract;  that  sub- 
sequent to  the  death  of  Charlemagne  Tower  the  executors  of  his 
will  foreclosed  said  contract  by  reason  of  the  default  of  said  Had- 
ley in  making  payments  according  to  its  terms,  and  that  said  land 
became  a  part  of  the  estate  of  said  deceased ;  that  thereafter  the 


CLAPP  v,  TOWER  ET  AL.  549 

executors,  acting  upon  the  theory  that  said  land  was  subject  to 
the  principle  and  rule  of  equitable  conversion,  and  was  for  the 
purposes  of  administration  to  be  treated  as  personal  property,  sold 
and  conveyed  the  same  to  the  plaintiff,  who  has  ever  since  been 
in  possession  of  the  same,  claiming  the  ownership  and  possession 
thereof  by  virtue  of  said  deed  from  said  executors ;  that  the  de- 
fendants are  the  owners  of  said  real  estate  by  virtue  of  their  heir- 
ship, and  ask  that  the  title  be  quieted  in  them.  The  plaintiff  de- 
murred to  the  answer  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  defense  or  counterclaim.  The  trial  court 
sustained  the  demurrer,  and  the  defendants  appeal  from  the  order 
sustaining  the  same. 

The  will  of  Charlemagne  Tower  was  before  this  court  in  the 
case  of  PenHeld  v.  Tower  (i  N.  Dak.  216,  46  N.  W.  413).  This 
court  held  that,  so  far  as  its  provisions  related  to  real  estate 
situated  in  this  State,  it  was  inoperative  and  void,  and  that  the 
real  estate  of  said  deceased  in  this  State  must  be  distributed  ac- 
cording to  the  law  of  succession  of  this  State,  and  that  the  per- 
sonal property  should  be  distributed  according  to  the  terms  of 
the  will.  The  only  question  involved  upon  the  issue  raised  by  the 
demurrer  is  whether  the  land  in  question  should,  under  the  facts 
pleaded  in  the  answer,  be  treated  as  real  estate  or  as  personal 
property.  If,  for  the  purposes  of  administration,  it  retains  the 
character  of  real  estate,  the  will  not  being  operative,  it  descended 
directly  to  the  heirs,  the  defendants  in  this  action.  This  is  con- 
ceded. If,  on  the  other  hand,  it  is  to  be  considered  as  personal 
property,  it  then  went  to  the  executors  for  the  purposes  of  dis- 
tribution, and  they  had  full  right  and  authority  to  sell  and  convey 
the  same  in  the  manner  and  form  pursued,  and  to  account  for 
the  proceeds  to  the  Orphans'  Court  of  the  State  of  Pennsylvania, 
from  which  they  received  their  appointment.  It  is  very  properly 
conceded  by  both  parties  that  under  the  rule  and  doctrine  of 
equitable  conversion  land  may  be  treated  as  money  and  money  as 
land,  whenever,  in  equity,  it  is  proper  to  invoke  and  apply  the 
principle  of  that  doctrine.  "  Equitable  conversion  is  defined  as  a 
constructive  alteration  in  the  nature  of  property  by  which,  in 
equity,  real  estate  is  regarded  as  personalty  or  personal  estate  as 
realty."  (7  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.],  p.  464.)  And 
the  doctrine  has  its  origin  in  the  maxim  of  equity  that  that  is  re- 
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garded  as  done  which  should  be  done.  (Penfield  v.  Tower, 
supra.)  There  is  no  room  for  doubt  that  upon  the  facts  pleaded 
in  the  defendants'  answer  the  rule  of  equitable  conversion  is 
applicable,  and  that  the  execution  and  delivery  of  the  contract  of 
sale  of  the  real  estate  in  question  by  Charlemagne  Tower  during 
his  lifetime  —  and  the  same  was  valid  and  enforceable  at  the  time 
of  his  death  —  worked  a  conversion  of  the  land  into  personalty. 
His  interest,  after  the  execution  of  the  contract  and  at  the  time 
of  his  death,  was  the  money  contracted  to  be  paid  by  the  pur- 
chaser, and  the  purchaser's  interest  was  the  land  contracted  to  be 
conveyed.  In  such  cases,  says  Pomeroy,  in  his  work  on  Equity 
Jurisprudence,  §  105,  "the  vendor  still  holds  the  legal  title, 
but  only  as  a  trustee,  and  he  in  turn  acquires  an  equitable  owner- 
ship of  the  purchase  money.  His  property,  as  viewed  by  equity, 
is  no  longer  real  estate,  in  the  land,  but  personal  estate,  in  the 
price ;  and,  if  he  dies  before  payment,  it  goes  to  his  administrators, 
and  not  to  his  heirs.  In  short,  equity  regards  the  contracting 
parties  as  having  changed  positions,  and  the  original  estate  of 
each  as  having  been  '  converted  ' —  that  of  the  vendee  from  per- 
sonal into  real  property,  and  that  of  the  vendor  from  real  into 
personal  property."  The  doctrine  is  laid  down  in  Williams  et  al. 
v.  Haddock  (145  N.  Y.  144,  39  N.  E.  825),  as  follows:  "  Courts 
of  equity  regard  that  as  done  which  ought  to  be  done.  They  look 
at  the  substance  of  things,  and  not  at  the  mere  form  of  agree- 
ments, to  which  they  give  the  precise  effect  which  the  parties  in- 
tended. It  is  presumed  that  the  vendor,  in  agreeing  to  sell  his 
land,  intends  that  his  property  shall  assume  the  character  of  the 
property  in  which  it  is  to  be  converted,  and  it  cannot  be  denied 
that  it  is  competent  for  the  owner  of  land  thus  to  make  such  land 
into  money  at  his  sole  will  and  pleasure.  If  the  vendor  die  prior 
to  the  completion  of  the  bargain,  provided  there  has  been  no 
default,  the  heir  of  the  vendor  may  be  compelled  to  convey,  and 
the  proceeds  of  the  land  will  go  to  the  executors  as  personal 
property."  The  rule  is  uniform,  we  think,  that,  where  a  valid 
and  binding  contract  of  sale  of  land  has  been  entered  into,  such 
as  a  court  of  equity  will  specifically  enforce  against  an  unwilling 
purchaser,  the  contract  operates  as  a  conversion.  (Keep  et  aL 
v.  Miller,  42  N.  J.  Eq.  100,  6  Atl.  495.  See  also  7  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  471,  cases  cited  in  note  1.)    The  only 
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authority  cited  by  appellants  in  opposition  to  this  general  rule 
which  can  be  said  to  be  at  all  in  point  is  Kerr  v.  Day  (14  Pa.  St. 
112,  53  Am.  Dec.  526).  That  case,  however,  cannot  be  consid- 
ered as  an  authority  in  their  favor,  for  in  that  case  the  contract 
of  sale  was  not  enforceable,  and  for  that  reason  it  was  held 
that  a  conversion  was  prevented.  Had  the  contract  been  valid  and 
enforceable,  as  the  contract  in  the  case  at  bar,  it  is  evident  that 
the  decision  would  have  been  otherwise. 

The  real  estate  in  question,  having  assumed  the  character  of 
personalty,  went  to  the  executors,  and  it  continued  as  personalty 
for  the  purposes  of  administration,  so  that  the  executors  could, 
after  the  cancellation  of  the  contract,  sell  and  convey  the  same 
to  the  plaintiff  in  the  manner  and  form  pursued. 

The  demurrer  to  the  answer  was  therefore  properly  sustained, 
and  the  order  will  be  affirmed. 

Morgan,  J.,  concurs ;  Cochrane,  J.,  did  not  hear  the  argument 
or  participate  in  the  decision. 


Burns  vs.  Burns. 


[Supreme  Court  of  Michigan,  March  23,  1903;        Mich.        ,  93  N.  W. 

1077.1 

Wills  —  Construction  —  Life  Interest  —  Right  of  Posses- 
sion —  Suit  by  Executor  —  Recovery  —  Gifts  —  Evidence. 

I.  Testator  gave  his  property  "  to  his  executors  "  for  the  purposes  "  here- 
inafter mentioned,  viz.:  I  desire  that  my  wife  shall  have  the  full 
use,  benefit  and  enjoyment  of  all  my  property  *  *  *  during  *  *  * 
her  natural  life,"  and  "whatever  remains"  after  her  death  was  to 
go  to  the  children.  Held,  that  the  will  did  not  give  the  property 
outright  to  the  wife,  so  as  to  entitle  her  to  hold  the  moneys  in  her 
custody  which  had  belonged  to  him. 

a.  A  husband  instructed  a  bank,  in  which  he  had  a  savings  account,  to 
put  the  name  of  his  wife  on  his  book  opposite  his  name,  so  that  she 
could  draw  from  the  account,  stating  that  it  was  as  much  hers  as  his. 
When  making  his  will  the  husband  stated  that  the  money  in  the  bank 
was  already  settled,  and  that  it  belonged  to  the  wife,  and  he  told 
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another  that  his  wife  had  control  over  the  money  the  same  as  he  did. 
Held,  that  the  facts  did  not  show  a  gift  of  the  money  to  the  wife. 
3.  The  authority  given  the  wife  to  use  the  money  was  terminated  by  the 
husband's  death. 

Error  to  Circuit  Court,  Wayne  county ;  Joseph  W.  Donovan, 
Judge. 

Action  by  John  Burns,  as  administrator  of  Michael  Burns,  de- 
ceased, against  Anne  Burns.  From  a  judgment  for  plaintiff, 
defendant  brings  error.  

Affirmed. 

Alexander  Brown  (Fred  /.  Cochran,  of  counsel),  for  appellant. 

Flynn  &  Sevald  (Charles  K.  Latham  and  Everett  B.  Latham, 
of  counsel),  for  appellee. 

Hooker,  C.  J. —  Michael  Burns  was,  during  his  life,  a  de- 
positor in  the  Detroit  Savings  Bank.  The  testimony  of  its  teller 
shows  that  as  early  as  March  14,  1893,  he  had  a  balance  of  $7,250. 
This  balance  was  transferred  on  March  14,  1893,  to  another  pass- 
book, showing  a  credit  to  Burns  of  $7,259.72.  This  account  was 
closed  on  July  5,  1900,  and  a  balance  of  $6,323.22  then  appeared 
to  the  credit  of  Michael  Burns.  When  the  last-mentioned  pass- 
book was  issued,  it  was  taken  away,  and  afterward  kept  by 
Michael  Burns.  He  made  withdrawals  of  money  from  time  to 
time,  and  allowed  his  wife,  Anne  Burns,  to  do  the  same.  The 
teller  testified  that  "  by  verbal  order  of  Michael  he  put  her  name 
on  the  book  opposite  his  name,  corresponding  to  his  number,  so 
that  she  would  have  the  right  to  draw  from  that  account.  He 
told  me  to  fix  it  so  that  he  or  she  could  draw  it  at  any  time ;  that 
it  was  as  much  her  money  as  it  was  his  money.  The  balance, 
when  the  account  was  closed  out,  July  5th,  was  $6,323.22  due 
from  the  bank  to  Michael  Burns."  On  that  day  Mrs.  Burns  came 
to  the  bank,  and  stated  that  Michael  was  at  the  hospital,  sick,  and 
that  the  doctors  said  that  they  thought  it  unlikely  that  he  would 
get  well.  The  teller  asked  her  whether,  in  that  event,  she  could 
get  this  money,  and  told  her  that  a  better  way  for  her  to  do  would 
be  to  put  this  money  in  her  name,  as  she  had  a  right  to  draw  it  at 
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any  time,  and  she  said  that,  if  he  (the  teller)  thought  it  would 
be  a  better  way,  she  would  do  it.  It  was  thereupon  closed  out, 
and  the  amount  transferred  to  an  account  opened  in  her  own 
name,  and  she  took  the  new  pass-book. 

Burns  died  December  8,  1900.  He  left  a  widow,  Anne  Burns, 
and  six  children.  He  also  left  a  will  which  purports  to  have 
been  made  May  17,  1899.    This  provided: 

First.  For  payment  of  debts  and  funeral  expenses. 

"  Second.  I  give,  devise,  and  bequeath  all  my  property  and  ef- 
fects of  every  name  and  nature  to  my  executors  hereinafter 
named  for  the  intents  and  purposes  hereinafter  mentioned,  viz. : 
I  desire  that  my  wife  shall  have  the  full  use,  benefit  and  enjoy- 
ment of  all  my  property  and  effects  of  every  name  and  nature  for 
and  during  the  full  term  of  her  natural  life." 

"  Sixth.  Whatever  remains  after  my  wife's  death,  I  desire  shall 
be  divided  share  and  share  alike  between  my  beloved  children, 
John  Burns,  Patrick  Burns,  Julia  Crapo,  Maria  Guyman,  Kate 
Fahey,  and  my  adopted  child,  Mary  Burns. 

"Seventh.  I  hereby  appoint  my  beloved  wife,  Anne  Burns, 
and  Mr.  Charles  Collins,  of  the  Wayne  County  Savings  Bank, 
Detroit,  sole  executors  of  my  last  will  and  testament." 

John  Burns,  one  of  testator's  sons,  was  appointed  administrator 
with  the  will  annexed,  and  brought  this  action  to  recover  the 
amount  of  said  deposit  from  his  mother.  A  verdict  in  his  favor 
was  directed,  and  the  defendant  has  appealed. 

It  is  not  denied  that  this  was  .at  one  time  the  money  of  Michael 
Burns.  One  Schmiel  was  called  as  a  witness  for  the  defendant, 
and  he  testified  that  at  the  time  the  will  was  executed  Mr:  Burns 
was  asked  by  the  notary  what  he  was  going  to  do  with  the  money 
in  the  bank,  and  replied :  "  That  belongs  to  my  wife ;  it  is  already 
settled."  Morgan  J.  P.  Dempsey  testified  that  he  was  Burns' 
spiritual  adviser,  and  that  just  prior  to  the  execution  of  the  will 
he  told  him  that  the  money  was  in  the  joint  name  of  himself  and 
wife,  and  that  his  wife  had  the  same  control  over  that  money  that 
he  had,  and  that  it  was  his  intention  that  it  should  be  at  her 
control. 

Counsel  for  the  defendant  contend  for  a  reversal  of  the  judg- 
ment on  the  following  grounds :  ( 1 )  Because  under  the  will  the 
money  was  given  to  the  wife  for  her  lifetime,  and  under  the  law 
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she  was  entitled  to  its  custody  and  control.  (2)  That  the  money 
had  been  given  to  the  wife  during  her  husband's  lifetime,  and 
was  no  part  of  testator's  estate. 

Counsel  for  the  plaintiff  call  our  attention  to  section  9294  of 
the  Compiled  Laws,  which  provides:  "(9294)  Sec.  34.  All  the 
devisees  and  legatees,  who  shall,  with  the  consent  of  the  executor 
or  otherwise,  have  possession  of  the  estate  given  to  them  by  will 
before  such  liability  shall  be  settled  by  the  Probate  Court,  shall 
hold  the  same  subject  to  the  several  liabilities  mentioned  in  the 
preceding  section,  and  shall  be  held  to  contribute  according  to 
their  respective  liabilities  to  the  executor,  or  to  any  devisee  or 
legatee  from  whom  the  estate  devised  to  him  may  have  been  taken 
for  the  payment  of  debts  or  expenses,  or  to  make  up  the  share 
of  a  child  born  after  the  making  of  the  will,  or  of  a  child  or  the 
issue  of  a  child  omitted  in  the  will;  and  the  persons  who  may, 
as  heirs,  have  received  the  estate  not  disposed  of  by  the  will  as 
provided  in  this  chapter,  shall  be  liable  to  contribute,  in  like  man- 
ner as  the  devisees  or  legatees." 

Manifestly,  if  the  plaintiff  is  right  in  his  claim  that  the  will 
gives  the  property  to  the  custody  of  the  administrator  to  be  held 
in  trust,  there  would  be  no  opportunity  for  the  application  of  the 
statute,  because  of  the  clear  intent  that  the  defendant  should  not 
have  it.  We  are  of  the  opinion  that  it  did  not  give  the  property 
outright  to  the  wife,  and  that  the  case  is  ruled  by  Hull  v.  Hull 
(122  Mich.  338,  81  N.  W.  89),  and  Cole  v.  Estate  of  Cole  (85 
id.  113). 

We  are  also  of  the  opinion  that  there  was  no  proof  from  which 
a  gift  inter  vivos  can  be  inferred.  The  testimony  does  not  in- 
dicate that  the  testator  ever  deprived  himself  of  authority  over  the 
fund,  and  while  the  testimony  of  Schmiel,  Dempsey,  and  the  bank- 
teller  tends  to  show  an  intention  to  allow  her  to  use  the  fund, 
such  authority  was  terminated  by  testator's  death.  The  case  of 
Brown  v.  Brown  (23  Barb.  565)  is  closely  in  point.  No  error 
was  committed  in  refusing  a  new  trial. 

The  judgment  is  affirmed.    The  other  justices  concurred. 
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In  re  Crawford. 

[Supreme  Court  of  Ohio,  March  2,  1903;  68  Ohio,  58,  67  N.  E.  156 J 

Executor  and  Administrator  —  Powers  —  Confined  to  Said 
Territory  —  Assets  in  Other  States  —  Accounting  — 
Will  —  Power  to  Review  Accounts  —  Jurisdiction  — 
Waiver  of  Right  to  Object  —  Appeal  —  Law  of  Adminis- 
tration. 

1.  It  is  a  generally  accepted  rule  that  the  power  of  an  administrator  or 

executor  over  the  estate  of  the  decedent  emanates  from  the  laws  of 
the  State  where  he  receives  his  appointment,  and  is  confined  to  the 
territory  of  such  State.  It  does  not  de  jure  extend  to  other  States, 
and  cannot  confer,  as  a  matter  of  right,  any  authority  to  collect  assets 
of  the  deceased  in  any  other  State.  Such  assets  are  to  be  collected 
and  administered  by  virtue  of  the  laws  of  such  State,  and  accounted 
for  to  the  proper  court  thereof.  And  the  rule  is  the  same  whether 
the  administration  is  general  or  with  the  will  annexed. 

2.  The  statutes  of  Michigan  do  not,  by  comity  or  otherwise,  accord  the 

right  of  an  executor  appointed  in  another  State  to  administer  the  trust 
as  to  property  in  Michigan  by  force  of  the  laws  of  such  other  State. 
Whatever  right  such  executor  acquires  as  to  such  assets  must  be 
obtained  by  virtue  of  the  laws  of  Michigan,  and  he  must  account  for 
the  disposition  thereof  to  the  proper  court  of  that  State.  Hence  an 
Ohio  Probate  Court,  although  it  has  admitted  to  probate  an  Ohio  will, 
and  has  issued  letters  testamentary  to  the  executor  therein  named, 
has  not  power  to  review  the  accounts  of  such  executor  respecting 
property  situate  in  the  State  of  Michigan,  and  for  which  he  has  duly 
accounted  to  the  proper  court  of  that  State. 

3.  Where  parties  voluntarily  and  without  objection  submit  their  contro- 

versy to  a  court  having  jurisdiction  of  the  subject-matter,  and  the 
cause  proceeds  therein  regularly  to  trial  and  final  judgment,  they 
will  be  held  to  have  waived  their  right  to  object  to  the  jurisdiction 
of  that  court,  even  though  the  cause  may  have  been  taken  to  it  by 
appeal  from  an  inferior  court  which  had  not  jurisdiction  of  the 
subject-matter. 
(Syllabus  by  the  court.) 

Error  to  Circuit  Court,  Lucas  county. 

In  the  matter  of  the  estate  of  Mabel  Crawford,  deceased.  Ex- 
ceptions to  the  account  of  William  R.  Stafford,  executor.  Ex- 
ceptions overruled,  and  certain  legatees  bring  error. 

Affirmed. 
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The  controversy  arose  in  the  courts  below  upon  exceptions  to 
the  account  of  William  R.  Stafford,  executor  of  Mabel  Crawford, 
deceased,  filed  in  the  Probate  Court  of  Lucas  county.  The  rec- 
ord is  long,  and  much  involved,  but  the  facts  following,  gathered 
from  it,  are  sufficient  to  show  the  grounds  of  error  and  the  ques- 
tions disposed  of.  The  testatrix,  a  resident  of  Toledo,  deceased 
May  20,  1 891,  leaving  a  will,  which  was  duly  probated  and  let- 
ters testamentary  issued  to  Clay  Crawford  and  William  Rl  Staf- 
ford, executors  therein  named,  who  accepted  the  trust.  The  sub- 
stance of  the  will  follows :  After  giving,  by  item  2,  certain  specific 
articles  of  personal  property  to  an  aunt,  and  after  creating  trusts 
in  favor  of  other  beneficiaries,  the  testatrix  then  gives  $10,500  in 
trust  for  the  benefit  of  the  following  parties,  viz. :  $2,000  to  the 
American  Missionary  Association,  $2,000  to  the  Methodist  Epis- 
copal Church  of  Caseville,  Mich.,  $2,000  to  the  Washington  Street 
Congregational  Church  of  Toledo,  Ohio,  $2,000  to  the  American 
Board  of  Commissioners  of  Foreign  Missions,  and  $2,500  to  the 
Protestant  Orphans'  Home  of  Toledo,  Ohio;  and  then  provides: 

"  Item  IX.  I  hereby  nominate  and  appoint  said  William  R. 
Stafford  and  Clay  Crawford  executors  of  this  my  last  will  and 
testament;  and  I  hereby  give,  devise  and  bequeath  all  my  real 
and  personal  property  of  every  kind  and  nature  (save  and  ex- 
cept as  is  specified  in  item  two  herein),  to  said  above  named 
executors,  in  trust  for  the  execution  of  my  will,  with  power  and 
full  authority  to  sell  and  dispose  of  the  same,  at  public  or  private 
sale  at  such  times  (within  three  (3)  years  after  the  date  of  my 
death),  and  upon  such  terms  and  in  such  parts  as  to  them  shall 
seem  best,  and  I  hereby  authorize  said  executors  or  either  of 
them,  who  shall  qualify,  to  sell  as  above  or  lease  or  mortgage 
any  part  of  my  property,  if  in  their  opinion  it  is  advisable  so  to 
do,  and  to  execute  and  deliver  any  instruments  or  writings 
necessary  or  proper  to  carry  into  effect  any  powers  granted  in 
this  will,  and  to  sell  and  convey  any  or  all  my  real  estate  in  fee 
simple  without  being  required  to  obtain  any  orders  of  court  there- 
for, and  with  full  power  to  settle,  compromise,  arbitrate  or  adjust 
any  claim  due  either  to  or  from  my  estate  on  such  terms  as  they 
may  deem  best.  I  request  that  no  bond  be  required  of  said 
executors  or  either  of  them. 

"  Item  X.  After  said  executors  have  converted  the  property 
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herein  conveyed  to  them  into  money,  and  after  they  have  paid  the 
costs  and  expenses  of  the  administration  hereof  and  the  debts  as 
provided  in  item  one  (i)  herein,  and  after  they  have  put  at  in- 
terest the  full  amount  of  the  two  funds  specified  in  items  six  (6) 
and  eight  (8)  herein,  and  after  paying  as  provided  in  item  seven 
(7)  herein,  then  out  of  the  entire  balance  remaining  I  desird  the 
bequests  mentioned  in  items  three  (3),  four  (4)  and  five  (5) 
herein,  to  be  fully  paid.  If  from  any  cause  there  be  a  deficiency 
and  there  be  not  enough  to  pay  in  full  each  bequest  in  said  last 
three  items  mentioned,  then  each  bequest  in  said  last  three  items 
shall  bear  its  part  of  such  deficiency,  in  the  proportion  which  each 
bequest  bears  to  the  total  sum  of  all  bequests  specified  in  said 
items  numbered  three  (3),  four  (4)  and  five  (5)  herein;  but  if, 
as  I  expect,  there  be  a  surplus,  and  the  balance  remaining  shall  be 
greater  than  is  needed  to  pay  the  full  amount  of  each  bequest 
specified  in  said  items  three,  four  and  five  herein,  then  after  pay- 
ing the  full  amount  of  each  bequest  in  said  items  three,  four  and 
five  herein;  I  give  and  bequeath  all  such  surplus  (intending  to 
thereby  dispose  of  all  the  balance  of  my  property)  to  the  parties 
named  in  bequests  specified  in  items  numbered  three  (3),  four 
(4),  five  (5)  and  eight  (8)  herein.  Such  surplus  to  be  divided 
between  and  added  to  each  bequest  specified  in  said  last  mentioned 
four  items,  in  the  proportion  which  each  bequest  bears  to  the  total 
sum  of  all  bequests  specified  in  said  last  mentioned  four  items." 

A  large  portion  of  the  estate,  being  real  estate,  was  situated 
in  Huron  county,  in  the  State  of  Michigan.  The  personal  estate 
in  Ohio. was  more  than  sufficient  to  pay  funeral  expenses,  and 
there  were  no  other  debts.  Shortly  after  the  will  was  probated 
an  action  was  commenced  in  Lucas  county  by  the  mother  of  the 
deceased,  to  contest  the  will,  which  suit  was  pending  until  March 
10,  1893,  when  trial  was  had,  and  final  judgment  entered  validat- 
ing the  will. 

July  9,  1891,  William  R.  Stafford  was  appointed  special  admin- 
istrator of  the  estate  by  the  Probate  Court  of  Huron  county, 
Mich.,  and  May  17,  1893,  the  will  was  probated  in  that  court,  and 
letters  testamentary  issued  to  Stafford.  These  letters  required 
Stafford  to  render  a  just  and  true  account  of  his  administration  to 
that  court.  The  bond  was  to  like  effect.  Upon  so  qualifying 
as  executor,  Stafford,  as  required  by  the  statute  of  Michigan, 
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forthwith  delivered  to  himself  as  executor  all  assets  in  his  hands 
as  special  administrator.  August  4,  1896,  he  presented  his  final 
account  as  such  special  administrator.  Exceptions  were  at  once 
filed  to  a  portion  of  the  items  by  Clay  Crawford,  executor,  and 
especially  representing  the  Protestant  Orphans'  Home  of  Toledo, 
Ohio,  and  the  Washington  Street  Congregational  Church  of 
Toledo,  Ohio  (legatees  under  the  will),  several  of  the  exceptions 
being  founded  on  the  claim  that  the  items  were  solely  cognizable 
by  the  Probate  Court  of  Lucas  county,  Ohio.  Due  notice,  as 
shown  by  the  record  and  found  by  the  court,  was  given  to  all 
persons  interested  in  accordance  with  the  Michigan  statute,  and 
on  hearing  the  exceptions  were  in  part  sustained  and  in  part 
overruled.  From  this  judgment  Clay  Crawford  took  an  appeal 
to  the  Circuit  Court  for  the  county  of  Huron,  Mich.  March  30, 
1897,  the  account  and  exceptions  were  tried  on  the  appeal  in  the 
Circuit  Court,  and  by  that  court  the  account,  as  stated  by  the 
Probate  Court,  was  approved.  December  6th  following,  the  Pro- 
bate Court  duly  discharged,  exonerated,  and  acquitted  said  Staf- 
ford, as  special  administrator,  from  all  liability  concerning  the 
estate,  and  canceled  the  bond  and  revoked  the  letters. 

On  August  4,  1896,  Stafford  also  presented  in  the  Probate 
Court  of  Huron  county  his  first  account  as  executor.  To  this  ac- 
count Clay  Crawford,  as  executor  and  residuary  legatee,  and 
especially  representing  the  Protestant  Orphans'  Home  of  Toledo, 
Ohio,  and  the  Washington  Street  Congregational  Church  of 
Toledo,  Ohio,  filed  exceptions  to  all  the  items  of  the  account, 
alleging,  among  other  things,  that  they  were  not  properly  cog- 
nizable for  allowance  in  the  Probate  Court  for  the  county  of 
Huron,  but  were  solely  cognizable  by  the  Probate  Court  of  Lucas 
county,  Ohio.  A  time  for  the  hearing  was  fixed,  due  notice  given 
to  all  persons  interested,  and  a  hearing  duly  had,  resulting  in 
an  order  and  judgment  of  that  court  allowing  part  of  the  account 
and  disallowing  part.  From  this  judgment  Stafford  took  an  ap- 
peal to  the  Circuit  Court  of  Huron  county.  At  the  March  Term, 
1897,  of  that  court,  the  cause  was  tried  on  appeal,  resulting  in 
a  reversal  of  the  judgment  of  the  Probate  Court  save  as  to  one 
item,  and  a  judgment  otherwise  allowing  the  account  of  the  exec- 
utor entered.  The  cause  was  then  removed  by  writ  of  error 
sued  out  by  Clay  Crawford  to  the  Supreme  Court  of  Michigan, 
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by  which  court,  at  its  October  Term,  1898,  the  judgment  of  the 
Circuit  Court  was  affirmed. 

November  10,  1896,  Stafford  filed  his  first  account  as  executor 
in  the  Probate  Court  of  Lucas  county,  Ohio,  purporting  to  ex- 
hibit his  transactions  as  executor  arising  out  of  that  part  of  the 
estate  situated  within  the  State  of  Ohio.  Hearing  as  to  this  ac- 
count was  postponed,  owing  to  the  pendency  of  exceptions  to  his 
Michigan  accounts.  Exceptions  to  this  account  filed  in  the  Pro- 
bate Court  of  Lucas  county  were  interposed  by  the  Protestant  Or^ 
phans'  Home  of  Toledo,  by  which  it  was  sought  to  have  the  Ohio 
Probate  Court  review  the  items  of  account  relating  to  the  Michi- 
gan assets  and  embraced  in  the  Michigan  accounts.  These  excep- 
tions Stafford  moved  to  have  stricken  from  the  files,  averring: 
"(1)  That  this  executor  has  never  filed  in  this  court  any  account 
containing  items  to  which  the  said  the  Protestant  Orphans'  Home 
does  or  pretends  to  except.  That  the  paper  writing  against  which 
said  exceptions  are  directed  [except  the  items  above  set  forth, 
which  related  to  the  Ohio  estate]  was  and  is  solely  a  copy  of  an 
account  filed  by  this  executor  in  the  Probate  Court  of  Huron 
county,  Michigan,  and  relates  to  that  portion  of  said  estate  situate 
in  said  Huron  county,  and  was  filed  in  this  court  for  the  purpose 
only  of  advising  this  court  of  the  progress  of  the  administration 
granted  on  said  estate  by  the  Probate  Court  of  said  Huron  county, 
and  which  is  and  was  entirely  distinct  and  separate  from  any  ad- 
ministration granted  by  this  court.  (2)  That  said  account  has 
been  fully  heard,  determined,  and  confirmed  by  the  courts  of  the 
State  of  Michigan  having  jurisdiction  thereof,  and  such  hearing 
was  had  on  said  account  and  upon  exceptions  filed  thereto  by 
Clay  Crawford,  one  of  the  executors  of  said  estate,  representing 
himself  as  such  executor,  and  also. representing  said  the  Protestant 
Orphans'  Home  of  Toledo,  Ohio;  and  that  all  said  matters  cov- 
ered by  said  exceptions  filed  in  this  court  by  said  the  Protestant 
Orphans'  Home  are  res  judicata  between  tire  parties." 

Pending  the  hearing  the  Probate  Court  ordered  Stafford  to  file 
a  complete  account  of  all  moneys  received  and  paid  out  by  him 
to  February  1,  1899.  This  he  failed  to  do,  except  that  he  filed 
copies  of  his  Michigan  accounts.  February  4,  1899,  a  restate- 
ment of  the  account  was  filed  in  the  Lucas  Probate  Court,  and 
appended  to  it  an  affidavit  setting  up  the  facts  respecting  his 
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settlements  in  the  Probate  Court  of  Huron  county,  Mich.,  and 
tiie  action  of  that  court  and  of  the  Circuit  and  Supreme  Courts 
thereon,  as  hereinbefore  given ;  setting  up  also  "  that  by  reason 
of  the  premises  all  said  matters  contained  in  his  said  accounts 
as  special  administrator,  and  also  in  his  account  as  executor,  so 
appointed  by  the  Probate  Court  for  the  county  of  Huron  and 
State  of  Michigan,  have  been  fully  and  finally  determined  and 
adjudicated  by  the  courts  having  full  jurisdiction  of  the  subject- 
matter  and  persons  concerned;  that  on  or  before  January  n, 
1899,  he  duly  filed  in  this  court  certified  copies  of  his  said  account 
as  said  special  administrator  and  as  such  executor,  together  with 
duly  certified  copies  of  the  findings  and  orders  and  judgments  of 
said  Probate  and  Circuit  Courts  of  said  county  of  Huron,  and 
State  of-  Michigan,  and  also  of  the  judgment  of  the  Supreme 
Court  of  the  State  of  Michigan  therein,  to  which  he  now  refers 
and  makes  the  same  a  part  of  this  affidavit." 

On  hearing  the  Probate  Court  of  Lucas  overruled  the  motion 
of  Stafford  to  strike  off  the  exceptions  to  the  Protestant  Orphans' 
Home,  sustained  all  the  exceptions  to  Stafford's  account,  and  re- 
stated and  settled  the  account,  embracing  therein  the  items,  or 
most  of  them,  contained  in  the  Michigan  accounts;  and  thus 
formed  an  indebtedness  against  the  executor  of  $22,526.12.  From 
this  judgment  Stafford  appealed  to  the  Court  of  Common  Pleas 
of  Lucas  county,  in  which  court  he  interposed  the  same  motion 
to  strike  from  the  files  the  exceptions  of  the  Protestant  Orphans' 
Home,  with  this  additional  paragraph,  viz. :  "  That  by  reason  of 
the  facts  hereinbefore  set  forth  this  court  has  no  jurisdiction  to 
hear  and  determine  the  several  matters  contained  in  said  alleged 
account,  nor  any  of  the  same,  except  those  herein  above  spe- 
cifically set  forth."  This  motion  was  sustained  so  far  as  the  ex- 
ceptions related  to  that  portion  of  the  estate  situated  in  the  State 
of  Michigan,  and  which  had  been  accounted  for  in  the  courts  of 
that  State,  and  the  exceptions  were  all  overruled  save  as  to  one 
item.  The  Protestant  Orphans'  Home  thereupon  took  a  bill  of 
exceptions.  Later  an  order  was  entered  on  motion  of  the  Ameri- 
can Missionary  Society,  and  the  American  Board  of  Commis- 
sioners for  Foreign  Missions,  and  the  Washington  Street  Congre- 
gational Church  of  Toledo,  legatees  under  the  will,  by  which 
they  became  parties  (the  cause  having  thus  far  been  prosecuted. 
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as  the  court  found,  in  the  name  of  the  Protestant  Orphans'  Home 
as  one  of  the  class,  and  for  the  benefit  of  all  the  legatees  under 
the  will),  with  full  right  to  contest  all  issues  still  undetermined 
in  this  action,  and  with  full  right  to  institute  proceedings  in  error 
founded  on  the  bill  of  exceptions  hereinbefore  signed  and  filed 
March  12,  1900,  and  to  do  any  act  in  relation  thereto  which  either 
could  have  done  had  such  bill  been  taken,  signed,  and  filed  by 
these  parties  respectively/  Thereupon,  on  further  hearing,  the 
exceptions  of  the  Orphans'  Home  were  overruled  except  as  to 
one  item  of  $355,  which  was  found  well  taken.  Judgment  ac- 
cordingly was  entered,  to  which  the  exceptors  excepted,  and  car- 
ried the  cause  to  the  Circuit  Court  of  Lucas  county,  where,  at  the 
January  Term,  1901,  of  said  court,  the  judgment  of  the  Court 
of  Common  Pleas  was  in  all  respects  affirmed.  The  Orphans' 
Home,  the  Missionary  Association,  the  Board  of  Commissioners 
for  Foreign  Missions,  and  the  Congregational  Church  bring  this 
error  proceeding  to  obtain  a  reversal  of  the  judgments  of  fhe 
Circuit  and  Common  Pleas  Courts  and  an  affirmance  of  that  of 
the  Probate  Court. 

Rhoades  &  Rhoades  and  George  W.  Radford,  for  plaintiffs  in 
error. 

Charles  G.  Wilson  and  Elbridge  F.  Bacon,  for  defendant  in 
error. 

Spear,  J.  (after  stating  the  facts). —  The  elaborate  and  very 
able  arguments  of  counsel,  both  oral  and  by  brief,  invite  to  an 
extended  discussion  of  numerous  questions  germane  to  the  issues 
covered  by  the  record;  but,  as  we  view  the  case,  many  of  the 
propositions  become  unimportant,  and  the  vital  questions  which 
are  determinative  of  the  rights  of  the  parties  in  this  court  may 
be  disposed  of  in  a  comparatively  limited  space. 

Briefly  stated,  the  claim  of  the  plaintiffs  in  error,  as  put  by  their 
counsel,  is  that  under  the  terms  of  item  9  of  the  will  the  title  to 
all  the  real  estate  (wherever  situated)  was  devised  to  W.  R. 
Stafford  and  Clay  Crawford,  as  devisees  in  trust ;  that  upon  the 
probate  of  the  will  in  Ohio,  and  the  acceptance  of  the  trust  by 
Stafford  and  Crawford,  the  fee-simple  title  to  all  real  estate  in 
Vol.  VIII  —  36 
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Michigan  and  elsewhere  vested  in  them  as  such  devisees  in  trust, 
and  the  Probate  Court  of  Lucas  county,  Ohio,  then  acquired 
jurisdiction  of  such  trust  and  of  the  trustees;  that  the  Probate 
Courts  in  Michigan  have  no  jurisdiction  over  testamentary  trusts 
or  trustees,  chancery  having  exclusive  jurisdiction  thereof;  that 
the  exceptions  which  were  disallowed  covered  items  amounting 
to  several  thousand  dollars  of  moneys  received  from  the  sales 
of  land  and  the  products  thereof,  and  expenditures  for  the  culti- 
vation of  the  land,  all  which  items  form  part  of  the  trustees'  ac- 
counts, over  which  a  Court  of  Chancery  has  jurisdiction.  Hence 
the  confirmation  of  Stafford's  accounts  by  the  Probate  Court  of 
Huron  county,  Mich.,  as  to  these  trustee  items,  was  without  juris- 
diction and  void. 

That  the  title  to  the  land  is  derived  from  the  will,  and  that  it 
vested  in  Stafford  and  Crawford,  as  devisees  in  trust,  upon  their 
acceptance  and  qualification  as  such,  and  that  the  Probate  Court 
of  Lucas  acquired  jurisdiction  as  to  matters  relating  to  the  trust 
which  should  arise  out  of  assets  in  Ohio,  need  not  be  disputed; 
but  the  assumption  that  that  court  acquired  jurisdiction  over  the 
conduct  of  the  executors  and  trustees  with  respect  to  lands  lying 
outside  the  limits  of  the  State  of  Ohio  does  not  follow.  The 
claim  is  directly  in  conflict  with  the  general  rule,  held  in  Vaughan 
v.  Northup  (15  Pet.  1,  10  L.  ed.  639),  to  be:  "  Every  grant  of 
administration  is  strictly  confined  in  its  authority  and  operation  to 
the  limits  of  the  territory  of  the  government  which  grants  it, 
and  does  not  de  jure  extend  to  other  countries.  It  cannot  confer, 
as  a  matter  of  right,  any  authority  to  collect  assets  of  the  deceased 
in  any  other  State;  and  whatever  operation  is  allowed  to  it  be- 
yond the  original  territory  of  the  grant  is  a  mere  matter  of 
courtesy,  which  every  nation  is  at  liberty  to  yield  or  to  withhold, 
according  to  its  own  policy  and  pleasure,  with  reference  to  its 
own  institutions  and  the  interests  of  its  own  citizens."  Tfie  same 
doctrine  is  announced  by  Justice  Story  in  his  Conflict  of  Laws, 
where,  at  section  514,  it  is  stated:  "  It  is  exceedingly  clear  that 
the  probate  grant  of  letters  testamentary  or  of  letters  of  adminis- 
tration in  one  country  give  authority  to  collect  the  assets  of  the 
testator  or^ntestate  only  in  that  country,  and  do  not  extend  to 
the  collection  of  assets  in  foreign  countries ;  for  that  would  be  to 
assume  an  extraterritorial  jurisdiction  or  authority,  and  to  usurp 
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the  functions  of  the  foreign  local  tribunals  in  that  matter.  It  is 
no  answer  to  say  that  the  effects  of  the  testator  or  intestate  are 
assets  wherever  they  are  situated,  whether  at  home  or  abroad. 
*  4c  *  j jje  question  is  not  whether  they  are  assets  or  not,  but 
who  is  clothed  with  authority  to  administer  them ;  and  this  must 
be  decided  by  the  local  jurisdiction  where  they  are  situated,  for 
the  original  administration  has  no  extraterritorial  operation." 
Again,  speaking  of  ancillary  administration,  the  author  (§  513) 
observes :  "  Still,  however,  the  new  administration  is  made  sub- 
servient to  the  rights  of  the  creditors,  legatees,  and  distributees 
who  are  resident  within  the  country  wherein  it  is  granted ;  and  the 
residuum  is  transmissible  to  the  foreign  country  only  when  a  final 
account  has  been  settled  in  a  proper  tribunal  where  the  new  ad- 
ministration is  granted,  upon  the  equitable  principles  adopted  by 
its  own  law  in  the  application  and  distribution  of  the  assets  found 
there."  This  is  recognized  law  in  Michigan  (Reynolds  v.  Mc- 
Mullen,  55  Mich.  568,  22  N.  W.  41,  54  Am.  Rep.  386;  Mclntire  v. 
Conrad,  93  Mich.  526,  53  N.  W.  829) ;  in  New  York  (Parsons  v. 
Lyman,  20  N.  Y.  103)  ;  and  seems  to  be  the  uniform  doctrine  of 
all  the  courts.  It  has  been  regarded  as  the  law  of  Ohio  from 
early  times.  In  Wills  v.  Cowper  (2  Ohio,  124),  Sherman,  J., 
expresses  it  thus:  "But  the  very  appointment,  as  well  as  the 
power  of  an  administrator  over  the  estate  of  the  decedent,  ema- 
nates from  the  laws  of  the  country  where  he  receives  his  appoint- 
ment. The  extent  of  his  authority,  and  the  manner  in  which  it 
shall  be  exercised,  depend  upon  legislative  enactments,  and  are 
confined  to  the  jurisdiction  of  the  country  granting  the  administra- 
tion. (Lewis  v.  McFarland,  9  Cranch,  151,  3  L.  ed.  687.)  An 
administrator,  as  such,  cannot  intermeddle  with  the  effects  of  his 
intestate  in  another  State,  unless  permitted  to  do  so  by  the  laws 
of  that  State ;  otherwise  it  would  be  in  the  power  of  one  State  to 
regulate  the  distribution  of  property  situated  in  another.  And  the 
rule  is  the  same  whether  the  administration  be  general  or  with 
the  will  annexed.  In  either  case  the  authority  of  the  administra- 
tor emanates  from  the  law,  and  cannot  extend  beyond  the  juris- 
diction of  the  power  conferring  the  authority ;  and  the  will  being 
annexed  to  the  grant  of  administration  does  not  change  the  ten- 
ure by  which  the  administrator  holds  his  office." 

It  follows  from  this  that  the  executors  could  have  only  such 
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authority  over  the  Michigan  lands  as  is  given  by  the  laws  of  that 
State,  and  they  provide  for  the  appointment  by  the  Probate  Court 
of  a  special  administrator  where  the  validity  of  a  will  (as  in  this 
case)  is  contested,  and,  of  course,  such  administrator  would  have 
to  account  to  the  court  which  appointed  him.  (Dickinson  v. 
Seaver,  44  Mich.  624,  7  N.  W.  182;  Comp.  Laws  Mich.,  pars. 
9326,  9345-9347.)  It  is  plain  that  the  executors  named  in  the 
will  could  have  and  did  have,  as  such,  no  authority  over  the 
Michigan  property  so  long  as  it  was  controlled  by  the  special 
administrator,  and  it  is  not  of  consequence  that  the  administrator 
was  one  of  the  persons  named  as  executor.  His  authority  came 
from  the  Probate  Court  of  Huron  county,  and  to  that  court  alone 
was  he  required  to  account.  And  when  the  will  was  probated  in 
Huron  county,  and  letters  testamentary  issued,  it  became,  by  the 
statute  of  that  State,  the  duty  of  the  special  administrator  to  turn 
over  to  the  executor  the  property  in  his  hands,  which  was  done, 
and  the  executor  then  succeeded  to  all  the  powers  of  the  special 
administrator,  and  was  subjected  to  the  same  duty  to  administer 
according  to  the  laws  of  Michigan,  and  to  account  to  the  Probate 
Court  for  his  conduct.  (Id.,  pars.  9330,  9345.)  All  these  steps 
seem  to  have  been  taken  strictly  in  accordance  with  the  laws  of 
that  State,  and  it  is  clear  from  these  statutory  provisions  that  the 
State  of  Michigan  has  not,  by  comity  or  otherwise,  extended  the 
right  of  an  Ohio  administrator  or  executor  to  administer  the  trust 
as  to  property  in  Michigan  in  any  other  way  or  manner  than  sub- 
ject to  the  laws  of  Michigan. 

It  results  that  the  adjudication  of  the  courts  of  Michigan  as  to 
this  estate  is  conclusive  upon  the  plaintiffs  in  error  appearing  in 
those  courts,  and  settles  the  controversy  here  against  them,  unless 
it  is  shown  that  such  adjudication  was  without  jurisdiction.  The 
proposition  urged  by  counsel,  it  will  be  borne  in  mind,  is  that  the 
accounts  rendered  by  Stafford  to  the  Probate  Court  of  Huron 
county,  Mich.,  were  accounts  as  trustee,  and  not  as  executor, 
and  that  that  court  was  without  jurisdiction  to  adjudicate  them, 
such  jurisdiction  being  lodged  exclusively  in  the  chancery  courts. 
An  ingenious  argument  is  produced  in  support  of  this  proposi- 
tion, but  we  do  not  find  it  necessary  to  give  the  question  serious 
consideration  in  view  of  the  action  of  the  parties  subsequent  to  the 
judgment  of  the  Probate  Court.     Recurrence  to  the  record  shows 
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that  Clay  Crawford,  in  appearing  as  an  exceptor  in  the  Probate 
Court  of  Huron  county,  represented  not  only  himself,  but  specially 
two  of  the  plaintiffs  in  error,  viz.,  the  Protestant  Orphans'  Home 
and  the  Washington  Street  Congregational  Church.  From  the 
judgment  of  the  Probate  Court  respecting  one  of  Stafford's  ac- 
counts, Crawford,  representing  directly  the  other  parties  as  well  as 
himself,  appealed  to  the  Circuit  Court  of  that  county,  and  as  to  the 
judgment  respecting  the  other  account  he,  with  his  coexceptors, 
followed  Stafford's  appeal  to  that  court,  and  there,  as  he  had  done 
in  the  Probate  Court,  took  issue  as  to  the  justice  and  equity  of  the 
items  of  the  accounts,  and  challenged  the  right  of  the  Probate 
Court  to  take  cognizance  of  the  items  thereof  on  the  ground  that 
they  were  only  cognizable  by  the  Lucas  county  Probate  Court. 
In  short,  the  cause  was  tried  in  the  Circuit  Court  on  its  merits. 
It  does  not  appear  that  any  objection  was  made  because  of  any 
lack  of  jurisdiction  in  the  Circuit  Court  to  hear  and  determine  the 
issue,  nor  was  there  any  objection  respecting  the  way  in  which  the 
controversy  reached  that  court.  Indeed,  it  seems  to  be  conceded 
that  the  Circuit  Court  is  a  court  of  general  jurisdiction,  thus  pos- 
sessed of  power  to  pass  upon  its  own  jurisdiction,  having  also 
chancery  powers;  and  such  we  understand  to  be  the  fact.  (Mil- 
ler's Comp.  Laws,  par.  415.)  The  parties  therefore  were  then 
in  a  court  which,  according  to  the  theory  of  plaintiffs  in  error, 
was  such  a  court  as  should  have  been  resorted  to  in  the  first  in- 
stance. In  that  court  the  parties  joined  issue,  and  the  cause  went 
forward  to  final  judgment.  How  can  the  parties  who  then  en- 
tered their  appearance  at  the  trial  and  submitted  their  contro- 
versy be  heard  now  to  dispute  the  jurisdiction  of  that  court?  We 
think  they  cannot.  That  the  cause  got  into  that  court  by  appeal 
from  a  court  which  had  not  jurisdiction  of  it  (if  that  be  the  case), 
rather  than  by  original  pleadings  and  process,  was,  after  all,  but 
an  irregularity,  not  affecting  any  substantial  right,  and  one  which 
may  be  waived.  The  record  shows  that  it  was  waived.  It  was, 
in  legal  effect,  not  different  from  the  submission  of  an  agreed  case 
—  practice  familiar  to  us  by  virtue  of  section  5207,  Revised  Stat- 
utes 1890,  respecting  any  controversy  of  which  the  court  would 
have  jurisdiction  if  an  action  were  brought,  and  which  seems  to 
be  authorized  by  the  law  of  Michigan.  (Comp.  Laws,  par.  10414.) 
We  hold  the  law  to  be  that  where  parties  voluntarily,  and  with- 
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out  objection,  submit  to  a  court  having  jurisdiction  of  the  subject- 
matter,  their  controversy,  and  the  cause  proceeds  therein  regu- 
larly to  trial  and  final  judgment,  they  will  be  held  to  have  waived 
their  right  to  object  to  the  jurisdiction  of  that  court,  even  though 
the  cause  had  been  taken  into  it  by  an  appeal  from  an  inferior 
court  which  had  not  jurisdiction  of  the  subject-matter.  The  cases 
of  Pennywit  v.  Foote  (27  Ohio  St.  600,  22  Am.  Rep.  340)  ;  Spier 
v.  Corll  (33  Ohio  St.  236) ;  Scobey  v.  Gano  (35  id.  550),  and 
Cross  v.  Armstrong  (44  id.  613,  10  N.  E.  160),  cited  and  relied 
upon  by  counsel,  have  no  application  to  the  facts  of  this  case,  but 
the  principle  involved  more  resembles  Hallatn  v.  Jacks  (11  Ohio 
St.  692) ;  Collins  v.  Davis  (33  id.  567)  ;  Andrews  v.  Youngstown 
(35  id.  218) ;  Kershaw  v.  Snowden  (36  id.  181)  ;  and  Jones  v. 
Booth  (38  id.  405). 

If  the  conclusion  that  the  parties  who  appeared  as  exceptors 
in  the  Circuit  Court  of  Huron  county  and  now  appear  here  as 
plaintiffs  in  error  cannot  question  the  jurisdiction  of  that  court  is 
well  founded,  equally  are  the  other  plaintiffs  in  error  forbidden 
to  question  it.  Having  applied  to  be  admitted  as  parties  in  the 
Common  Pleas  of  Lucas  county,  as  legatees  under  the  will,  and 
there  having  been  properly  held  to  belong  to  a  class  for  whose 
benefit  the  action  had  been  prosecuted,  and  having  there  adopted 
as  their  own  the  exceptions  filed  by  the  Protestant  Orphans'  Home, 
their  rights  as  plaintiffs  in  error  rest  upon  the  same  foundation 
and  are  to  be  measured  by  the  same  rule  that  applies  to  the  others 
who  seek  relief  at  the  hands  of  this  court. 

It  is  suggested  that  the  error  case  in  the  Supreme  Court  of 
Michigan  was  not  heard  on  its  merits,  but  was  disposed  of  on  the 
ground  of  a  defect  in  the  record.  Nevertheless,  the  judgment  of 
the  Circuit  Court  was  affirmed,  and  the  determination  is  equally 
conclusive  as  a  final  judgment. 

Having  determined  that  the  cause  was  heard  and  decided  by  a 
court  of  Michigan  possessed  of  adequate  jurisdiction  to  entertain 
and  adjudicate  it,  and  applying  to  the  case  the  mandate  of  the 
Constitution  of  the  United  States  (art.  4,  §  1)  that  "full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State,"  we  necessarily 
reach  the  further  conclusion  that  the  settlement  of  the  accounts  of 
Stafford  as  special  administrator  and  as  executor,  made  by  the 
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Circuit  Court  of  Huron  county,  Michigan,  and  affirmed  by  the 
Supreme  Court  of  that  State,  is  conclusive  upon  the  courts  of  Ohio 
as  a  final  adjudication  of  those  accounts,  and  that  the  judgment 
of  the  Lucas  Circuit  Court  and  of  the  Common  Pleas  holding  this 
to  be  the  law  should  be  affirmed. 
Judgment  affirmed. 

Burket,  C.  J.,  and  Davis,  Shauck,  Price,  and  Crew,  JJ., 
concur. 


Palmer  et  a/,  vs.  Palmer. 

[Supreme  Court  of  Utah,  April  13,  1903;        Utah,       ,  72  Pac.  3.] 

Contract  for  Divorce  —  Construction  —  Validity  —  Public 
Policy  —  Bar  to  Widow's  Right  of  Inheritance  —  Com- 
ity. 

1.  The  principle  of  comity  cannot  be  invoked  to  require  one  State  to  enforce 
a  contract  entered  into  in  another,  where  the  contract  is  in  contra- 
vention of  the  public  policy  of  the  State  in  which  enforcement  is 
sought. 

a.  A  contract  between  a  husband  and  wife  recited  that  on  account  of 
irreconcilable  differences  a  permanent  separation  was  desirable,  and 
a  divorce  in  contemplation,  and  settled  on  her  a  very  inadequate 
part  of  the  property  in  lieu  of  alimony,  and  concluded  with  the  ex- 
press stipulation  that  they  agreed,  so  far  as  permitted  by  law,  to  a 
dissolution  of  the  marriage  relation.  It  was  shown  that  the  wife  was 
induced  to  sign  the  agreement  on  the  representation  that  otherwise 
she  would  not  receive  any  of  the  property,  and  that  she  instituted 
unsuccessful  proceedings  for  divorce  the  next  day  after  executing 
the  contract.  Held,  that  the  contract  was  not  one  for  a  mere  separa- 
tion, but  for  the  purpose  of  facilitating  the  securing  of  a  divorce. 

3.  An  agreement  between  husband  and  wife  calculated  to  facilitate  the 

securing  of  a  divorce  a  vinculo  matrimonii  is  contrary  to  public  policy 
and  void. 

4.  While  a  husband  or  wife,  or  both,  may  violate  the  terms  and  obliga- 

tions of  their  marriage  contract,  yet  neither  one,  nor  both   com- 
bined, can  rescind  or  modify  it  except  as  provided  by  the  laws  of 
the  land. 
•5.  Where  a  husband,  through  unfair  advantage  and  unwarranted  coercion, 
secured  the  signature  of  his  wife  to  a  contract  to  facilitate  the  pro- 
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curing  of  a  divorce,  which  he  desired,  and  by  such  contract  suc- 
ceeded in  gaining  her  consent  to  take  as  her  share  a  fractional  part 
of  the  property,  such  contract  is  void,  as  against  public  policy,  and 
does  not  bar  the  wife  from  her  right  of  inheritance  in  the  property 
of  the  husband  on  his  death. 

Appeal  from  District  Court,  Salt  Lake  county;  W.  C.  Hall, 
Judge. 

Action  by  Eugenia  Palmer  and  others  against  Ida  M.  Palmer. 
Decree  for  plaintiffs,  and  defendant  appeals. 
Reversed. 

This  is  an  action  in  equity  brought  by  heirs  and  the  administra- 
tor of  the  estate  of  W.  D.  Palmer,  deceased,  against  the  defend- 
ant, to  quiet  title  to  certain  property  owned  by  the  deceased  in  his 
lifetime.  Among  other  things,  it  is  alleged  in  the  complaint  that 
said  W.  D.  Palmer  and  the  defendant,  on  December  27,  1886, 
intermarried,  and  cohabited  as  husband  and  wife  until  about  April 
24,  1899,  when  irreconcilable  differences  arose  between  them ;  that 
about  August  11,  1899,  a  contract  of  separation  was  made  and 
entered  into,  and  the  property  rights  settled  between  the  parties 
thereto;  that,  in  accordance  with  this  contract,  the  wife  received 
real  estate  situate  in  the  city  of  Atlanta,  State  of  Georgia,  of  the 
value  of  $12,000,  subject  to  an  incumbrance  of  $5,000,  and  furni- 
ture in  the  house  upon  the  real  estate  of  the  value  of  $3,000,  and 
cash  in  the  sum  of  $6,500;  that,  at  the  time  of  the  execution  of 
the  contract,  the  husband  was  worth  not  to  exceed  $30,000;  that 
the  property  in  question  herein  is  situate  in  the  State  of  Utah, 
where  the  husband  resided  from  about  the  time  of  his  permanent 
separation  from  his  wife;  that  the  defendant  was  a  nonresident 
until  his  death ;  and  that  the  husband  carried  out  the  terms  of  the 
agreement.  The  laws  of  the  State  of  Georgia,  under  which  the 
contract  was  claimed  to  have  been  made,  were  also  pleaded.  To 
the  complaint  the  defendant  filed  a  demurrer,  which  was  over- 
ruled. Thereafter  she  filed  an  answer,  in  which,  inter  alia,  she 
admitted  the  marriage,  the  execution  of  the  contract,  the  residence 
of  her  husband  in  Utah  since  then,  and  her  nonresidence.  Affirma- 
tively she  then  alleged  that,  at  the  time  of  the  death  of  the  hus- 
band, she  became,  and  still  is,  the  surviving  wife  and  widow  of 
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the  deceased;  that,  as  such  widow,  the  deceased  having  left  no 
issue  living,  she  is  entitled,  under  the  laws  of  Utah,  to  $5,000  in 
value  of  his  real  and  personal  property,  and  to  one-half  of  the 
excess  over  $5,000  in  value  thereof ;  that,  after  their  marriage,  the 
husband  treated  her  with  kindness  and  consideration,  until  he  be- 
came addicted  to  the  use  of  liquor  in  excess  in  "  periodic  sprees," 
when  he  was  harsh,  cruel,  and  vindictive  to  her ;  that  her  remon- 
strances against  the  drinking  habits  caused  him  to  be  only  more 
harsh  and  vindictive  toward  her,  until,  about  the  latter  part  of 
April,  1899,  she,  at  the  suggestion  of  her  husband,  who  furnished 
her  with  the  funds  therefor,  made  a  visit  to  Indianapolis,  in  the 
hope  that  upon  her  return  he  would  treat  her  with  his  former  kind- 
ness and  consideration ;  that  while  so  absent  he  sold  out  his  prop- 
erty in  the  State  of  Georgia,  left  the  State  with  the  proceeds,  noti- 
fied her  that  he  would  never  return  while  she  was  in  the  State,  and 
concealed  his  whereabouts  from  her ;  that,  while  she  was  endeav- 
oring to  locate  her  husband,  H.  L.  Culberson,  his  cousin  and  attor- 
ney, and  the  pretended  friend  of  the  wife,  offered  to  pay  her 
$6,500,  upon  the  express  condition  that  she  should  agree  to  an  ab- 
solute divorce,  without  alimony;  that  Culberson  refused  to  dis- 
close where  her  husband  was,  but  informed  her  that  he  had  left 
the  State  with  all  his  property,  and  was  beyond  the  jurisdiction  of 
the  courts  of  Georgia,  and  advised  her,  as  her  friend,  to  accept  the 
offer  of  $6,500 ;  that,  not  knowing  the  whereabouts  of  her  Husband, 
and  relying  upon  the  statements  and  protestations  of  friendship 
of  Culberson,  and  being  without  means  for  her  support,  she  agreed 
to  accept  the  offer  and  execute  the  contract,  which  was  signed 
and  delivered  under  an  express  agreement,  extorted  from  her, 
that  she  should  proceed  to  procure  a  divorce  from  her  husband ; 
that  on  the  next  day  after  the  execution  of  the  contract  a  suit  for 
divorce  was  filed  in  accordance  with  the  dictations  of  the  attorneys 
for  her  husband,  which,  upon  trial,  failed ;  that  the  contract  was 
the  result  of  fraud  and  improper  influences  exerted  against  her ; 
that  it  was  fraudulently  obtained  and  is  void;  that  the  property 
mentioned  in  the  complaint  and  in  the  contract  as  of  the  value  of 
$12,000  was  given  to  her  by  her  husband  in  1895,  when  his  drink- 
ing habits  had  not  yet  estranged  him  from  her,  and  at  a  time  when 
her  father  had  given  him  great  assistance  in  his  then  financial  em- 
barrassment ;  that  said  property  was  of  the  value  of  about  $9,500, 
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subject  to  a  mortgage  of  $5,000;  and  that,  at  the  time  of  the  exe- 
cution of  the  contract,  her  husband  was  worth  $50,000  in  cash. 

From  the  evidence,  it  appears  that,  on  December  27,  1886,  Mr. 
and  Mrs.  W.  D.  Palmer  were  married  at  Indianapolis,  Ind., 
her  maiden  name  being  Ida  Moody.  Thereafter  they  lived  at 
Macon  and  Atlanta,  Ga.,  about  thirteen  years,  and  had  one 
child  born  to  them,  who  died  in  childhood.  When  they  moved 
to  Atlanta,  in  1890,  Palmer  had,  in  all,  about  $6,000,  which  he  in- 
vested in  stock  in  a  brick  plant.  Shortly  afterward  the  other 
stockholders  were  about  to  "  freeze  him  out."  Mr.  L.  D.  Moody, 
Mrs.  Palmer's  father,  learning  of  this,  came  to  her  husband's 
rescue,  advanced  him  money  and  credit,  and  saved  him,  it  appears, 
from  financial  ruin.  Up  to  August,  1898,  the  advancement  of 
Moody  to  Palmer  amounted  to  $17,333,  an<*  *n  February,  1899, 
Moody  accepted  in  satisfaction  for  that  amount  the  sum  of  $14,000. 
Palmer's  business,  it  seems,  was  profitable,  for,  in  July,  1899, 
when  he  sold  out,  he  cleared  up  about  $42,000,  of  which  about 
$30,000  was  in  cash,  and  $12,000  in  a  note  of  the  purchaser;  and 
this  exclusive  of  the  house  given  to  his  wife  in  1895.  In  the 
course  of  time  he  developed  drinking  habits,  which  met  with 
strong  opposition  from  his  wife,  and  resulted  in  disagreements 
between  them.  In  the  latter  part  of  April,  1899,  Mrs.  Palmer 
made,  with  the  sanction  of  her  husband,  who  furnished  her  with 
the  means  with  which  to  go,  a  visit  to  her  parents,  at  Indianapolis. 
After  she  was  gone  they  corresponded  together  as  husband  and 
wife,  and  she  says  that,  while  his  drinking  habits  had  become 
almost  unendurable,  yet  she  fully  expected  to  return  and  live 
with  him.  While  she  was  so  on  the  visit,  her  husband  sold  out  his 
property  without  her  knowledge,  and  on  July  12,  1899,  wrote  her 
what  he  had  done,  and  that  he  intended  to  leave  the  State  of 
Georgia,  never  to  return  so  long  as  she  was  in  it ;  that  he  had  left 
her  residence  undisturbed  just  as  she  had  left  it;  that  all  com- 
munications must  cease  forever;  and  that  he  had  instructed  his 
cousin,  H.  L.  Culberson,  to  render  her  any  assistance  he  could  in 
securing  a  divorce,  which  he  thought  was  the  best  thing  to  do, 
under  the  circumstances.  After  receiving  this  letter,  she  re- 
turned to  Atlanta,  called  on  Culberson,  and  found  that  her  hus- 
band had  in  fact  gone,  and  taken  his  property  in  cash  with  him, 
but  Culberson  refused  to  reveal  his  whereabouts.     She  then  em- 
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ployed  attorneys  to  assist  her  to  obtain  her  rights  by  suit  or  settle- 
ment, and  went  to  New  York,  where  she  employed  detectives  to 
locate  the  whereabouts  of  her  husband,  in  the  hope  of  securing  a 
settlement  from  him,  or  service  of  process,  so  as  to  settle  the  mat- 
ter in  court.  Being,  after  much  effort,  unable  to  find  him  so  as  to 
get  in  direct  communication  with  him,  and  not  knowing  or  being 
able  to  ascertain  what  his  real  financial  condition  was,  she  finally 
agreed  to  accept  an  offer,  made  by  her  husband,  through  his 
friend,  of  the  $6,500  mentioned  in  the  contract ;  fearing,  as  had 
been  suggested  to  her,  that  otherwise  she  might  get  nothing  at  all. 
Testifying  concerning  this,  after  stating  that  she  went  to  New 
York,  she,  in  part,  said:  "After  further  consultation  with  my 
attorneys,  I  went  to  New  York,  where  I  supposed  Mr.  Palmer 
was,  and  through  detectives  located  him.  I  did  not  get  to  see  him. 
Then  I  got  a  letter  from  Mr.  Hanson,  saying  Mr.  Palmer  had  re- 
turned to  Macon.  I  returned  to  Atlanta.  After  consultation 
with  Tompkins  &  Alston,  Mr.  Alston  went  to  Macon,  had  an  inter- 
view with  Mr.  Hanson,  and  returned  with  an  offer  of  $6,500 
made  by  Hanson  for  Palmer.  Judge  Tompkins  advised  me  to 
accept  the  $6,500,  because  it  was  the  best  I  could  do  under  the 
circumstances.  At  first  I  refused,  but  the  next  day,  with  this 
mortgage  of  $5,000  still  hanging  over  me,  and  the  thought  that  the 
foreclosure  of  it  would  lose  me  my  home,  I  agreed  to  accept  the 
$6,500,  with  the  agreement  that  I  was  to  fite  suit  for  divorce  at 
once.  It  was  about  twelve  days  between  the  time  I  first  saw  Mr. 
Culberson  and  the  time  of  the  signing  of  the  agreement.  I  was 
trying  all  that  time  to  locate  Mr.  Palmer,  and  find  out  the  things 
that  were  being  concealed  from  me ;  that  is,  whether  Mr.  Palmer's 
property  had  been  sold,  or  what  it  brought,  or  his  whereabouts. 
I  only  succeeded  in  locating  him  in  New  York,  but  he  evaded 
the  detectives  and  got  out  of  there.  I  did  not  draw  that  contract, 
neither  did  my  attorneys.  I  first  saw  the  contract  the  day  I 
signed  it.  I  read  it,  and  read  so  much  of  it  which  says :  'A  di- 
vorce proceeding  is  in  contemplation,  and  will  be  instituted  by  one 
or  the  other  of  said  parties.'  Pursuant  to  that  agreement,  I  filed 
a  divorce  proceeding.  It  was  filed  the  next  day.  I  do  not  know 
whether  or  not  the  divorce  petition  was  drafted  when  I  signed  the 
agreement,  but  I  know  it  was  to  be  drafted,  and  as  a  part  of  this 
settlement"     After  she  accepted  the  terms  and  signed  the  con- 
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tract,  her  husband,  in  response  to  a  telephone  message,  appeared 
in  the  office  of  his  attorney,  and,'  in  her  absence,  also  signed  the 
contract.  The  instrument  was  executed  August  n,  1899,  and 
the  next  day  the  divorce  proceedings  were  instituted,  but  upon 
trial  before  a  jury  the  case  failed.  Soon  after  the  execution  of 
the  contract,  the  husband  came  to  this  State,  purchased  the  prop- 
erty involved  in  this  controversy,  and  resided  here  until  May, 
1901,  when  he  died  intestate.  His  wife,  it  appears,  never  saw 
him  again  after  she  left  home  for  her  visit  at  Indianapolis.  At 
the  trial  of  the  cause  the  court  entered  a  decree  quieting  the  title 
to  the  property  in  the  plaintiffs,  and  held  that  the  defendant  is 
perpetually  estopped  and  enjoined  from  setting  up  any  claim  to 
any  part  thereof.  Thereupon  the  defendant  prosecuted  this 
appeal. 

Pierce,  Critchlow  &  Barrette,  for  appellant. 

Stephens  &  Smith  and  W.  B.  Willingham,  for  respondents. 

Bartch,  J. —  The  principal  and  decisive  question  in  this  case  is 
whether  the  contract  pleaded  and  relied  upon  by  the  plaintiffs  is 
valid  and  bars  the  widow's  right  of  inheritance.  So  far  as  mate- 
rial here,  it  reads :  "  Whereas,  irreconcilable  differences  have 
arisen  between  W.  D.  Palmer  and  his  wife,  Ida  M.  Palmer,  and 
in  consequence  thereof  a  permanent  separation  between  them  is 
desirable,  and  a  divorce  proceeding  is  in  contemplation  and  will  be 
instituted  by  one  or  the  other  of  said  parties,  for  the  legal  dissolu- 
tion of  the  marriage  tie  existing ;  and,  whereas,  the  said  W.  D. 
Palmer  is  willing  to  make  a  satisfactory  settlement  upon  and  with 
the  said  Ida  M.  Palmer  in  lieu  of  all  claims  for  alimony  against 
him,  either  temporary  or  permanent."  And  then,  after  mention- 
ing the  property  the  wife  was  to  have,  which  is  the  same  as  that 
described  in  the  pleadings,  and  making  some  stipulations  in  re- 
spect thereof,  it  concludes :  "  Now,  therefore,  this  instrument  of 
writing  witnesseth  the  mutual  agreement,  contract  and  settlement 
above  described,  and  the  said  Ida  M.  Palmer  hereby  acknowl- 
edges the  receipt  of  said  sum  of  money  cash  in  hand  paid  by  him, 
the  said  W.  D.  Palmer,  and  in  consideration  thereof  as  well  as 
the  amounts  heretofore  received,  hereby  acknowledges  full  and 
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satisfactory  payment  by  him  of  all  claims  she  has  against  him, 
and  agrees  in  consideration  thereof  to,  and  does  hereby,  release 
him  from  all  liability  past,  present  or  future  for  her  support, 
maintenance  or  comfort,  and  they  both  hereby  contract  and  agree 
so  far  as  they  are  by  law  permitted  to  do,  each  for  the  other,  to 
full  and  final  separation'  and  dissolution  of  the  marriage  relation, 
and  all  responsibility  of  every  character  of  the  one  for  the  other 
is  hereby  forever  ended." 

The  appellant,  among  other  things,  contends  that  this  is  a  con- 
tract between  husband  and  wife,  entered  into  for  the  purpose  of 
procuring  a  divorce,  or  of  facilitating  such  a  result,  and  isg  there- 
fore collusive  and  void.  The  respondents  insist  that  it  amounts 
merely  to  a  separation  agreement,  settling  the  property  rights  of 
the  parties,  and  that  it  is  authorized  by  the  laws  of  the  State  of 
Georgia,  where  it  was  made  and  executed,  and  should  be  enforced, 
through  comity,  in  this  State. 

Whether  or  not  the  contract  is  valid  and  enforceable  under  the 
laws  and  decisions  of  the  State  of  Georgia,  it  is  not  necessary  to 
decide,  for  it  clearly  appears  from  the  face  of  the  instrument  that  it 
is  invalid  uncjer  our  laws  and  decisions;  and,  when  read  in  the 
light  of  the  facts  and  circumstances  disclosed  by  the  evidence,  the 
conclusion  becomes  irresistible  that  it  ought  not  to  and  cannot  be 
enforced  in  this  State,  even  if  enforceable  in  the  State  where  made. 
The  principle  of  comity  cannot  be  invoked  to  enforce  the  laws  of 
a  foreign  State  which  are  inimical  to  the  interests  of  the  State 
where  their  enforcement  is  sought.  Nor  will  a  contract  executed 
in  one  State  be  enforced  in  another  if  it  is  in  contravention  of  the 
public  policy  of  the  latter  State.  Comity  between  different  States 
requires  no  State  to  uphold  or  enforce  contracts  which  injuriously 
affect  the  welfare  of  its  subjects,  or  contravenes  its  own  laws, 
institutions,  or  policy.  In  such  cases,  when  the  lex  loci  contractus 
comes  in  conflict  with  the  lex  fori,  comity  must  yield  to  the  posi- 
tive law  and  policy  of  the  forurn.  (Story  Conflict  of  Laws, 
§  327 ;  Pope  v.  Hanke,  155  111.  617,  40  N.  E.  839,  28  L.  R.  A.  568 ; 
Seamans  v.  Temple  Co.,  105  Mich.  400,  63  N.  W.  408,  28  L.  R.  A. 
430,  55  Am.  St.  Rep.  457.) 

We  are  clearly  of  the  opinion  that  the  contention  of  the  appel- 
lant is  sound.  That  the  contracting  parties  contemplated  a  di- 
vorce a  vinculo  matrimonii  seems  apparent.  Differences  had  arisen 
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between  husband  and  wife  which  appeared  to  them  irreconcilable, 
and  in  the  very  first  sentence  of  the  instrument  it  is  stated  ex- 
pressly that  "  a  permanent  separation  between  them  is  desirable, 
and  a  divorce  proceeding  is  in  contemplation  and  will  be  instituted 
by  one  or  the  other  of  said  parties,  for  the  legal  dissolution  of  the 
marriage  ties  existing."  This  language  is  plain,  unambiguous, 
and  clearly  shows  that  the  design  of  the  parties  was  to  absolve  all 
marital  relations  existing  between  them ;  and,  if  there  is  any  doubt 
that  the  contemplated  divorce  was  a  moving  cause  for  the  con- 
tract, such  doubt  would  seem  to  be  removed  upon  perusing  and 
considering  the  concluding  paragraph  of  the  instrument,  where 
they  say  "  they  both  hereby  contract  and  agree  so  far  as  they  are 
permitted  to  do,  each  for  the  other,  to  full  and  final  separation 
and  dissolution  of  the  marriage  relation,  and  all  responsibility  of 
every  character  of  the  one  for  the  other  is  hereby  forever  ended." 
In  the  face  of  such  language,  is  it  not  idle  to  say  or  contend,  as 
do  counsel  for  the  respondents,  that  this  is  a  mere  contract  for 
separation,  and  cannot  be  construed  into  an  agreement  to  facilitate 
a  divorce  ?  The  parties  to  the  instrument  say  "  a  divorce  proceed- 
ing is  in  contemplation,"  and  that  they  agree,  so  fan  as  they  think 
the  law  permits  them  to  do,  "  to  full  and  final  separation  and  dis- 
solution of  the  marriage  relation."  They,  in  effect,  stipulate  that 
all  their  marital  responsibilities  shall  be  forever  ended.  It  is 
difficult  to  see  by  what  process  of  reasoning  such  a  contract  can 
be  construed  to  be  anything  else  than  an  agreement  to  facilitate  a 
divorce,  or  an  attempt  to  put  an  end  to  the  marriage  status  by 
mutual  agreement  of  the  parties.  It  is  true  it  was  not  stipu- 
lated in  the  instrument  which  one  of  the  parties  was  to  institute 
the  divorce  proceedings  in  court,  but  that  appears  from  the  testi- 
mony. So  the  consideration  and  motive  which  induced  the  par- 
ties to  enter  into  and  execute  the  contract  appears  from  the 
evidence,  as  well  as  upon  the  face  of  the  instrument  itself. 

The  wife,  in  substance,  testified  that  before  the  execution  of  the 
contract  she  was  unwilling  to  »«ave  a  divorce ;  that  when  given  to 
understand  that  a  divorce  was  the  consideration  in  order  for  her 
to  get  anything  from  her  husband,  who  was  keeping  himself  con- 
cealed from  her,  she  refused  to  apply  for  one ;  that  she  then  em- 
ployed Tompkins  &  Alston,  as  her  attorneys,  to  assist  her  in  pro- 
curing a  settlement;  that  finally,  through  a  mutual  friend,  her 
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husband  offered  her  the  $6,500  mentioned  in  the  contract,  in  addi- 
tion to  the  other  property  referred  to  therein ;  that,  upon  the  ad- 
vice of  her  counsel  to  accept  it,  as  the  best  she  could  do  under  the 
circumstances,  and  fearing  the  mortgage  of  $5,000,  which  was 
hanging  over  her,  and  which  might  lose  her  her  home,  she  ac- 
cepted the  offer,  with  the  agreement  that  she  was  to  file  suit  for 
divorce  at  once,  although  she  had  at  first  refused  to  do  so;  and 
that  the  next  day  after  the  execution  of  the  contract,  pursuant  to 
and  in  fulfillment  of  the  agreement,  the  divorce  proceedings  were 
instituted  by  her,  the  papers  for  which  had  been  prepared  as  a 
part  of  the  settlement.  The  witness  further  stated :  "  The  rea- 
sons Judge  Tompkins  assigned  for  advising  me  to  accept  the  offer 
of  settlement  were  that  there  was  no  property  belonging  to  Mr. 
Palmer  in  the  State  that  we  could  attach;  that  he  had  the  cash, 
and  he  could  get  out  of  the  State,  and  I  couldn't  get  service  on 
him ;  therefore  he  had  put  himself  in  a  position  where  it  was 
thought,  if  I  let  that  offer  go,  I  wouldn't  get  anything  at  all."  As 
to  much  of  this  and  other  similar  testimony,  the  wife  is  corrobo- 
rated by  that  of  other  witnesses.  The  witness  Alston,  speaking 
with  reference  to  the  preparation  of  the  papers  for  the  divorce 
proceeding  before  the  consummation  of  the  contract,  said :  "  I 
did  that  because  I  knew  there  would  be  no  opposition  to  the  di- 
vorce, as  both  sides  wanted  it;"  and  then,  in  reference  to  the 
question  of  the  settlement,  or  of  fighting  the  case  in  the  courts,  the 
witness  said :  "  We  would  have  fought  it  if  we  had  been  out  in 
the  open,  and  if  he  had  been  where  we  could  have  served  him." 
That  a  divorce  was  in  the  mind  of  at  least  the  husband  before  the 
consummation  of  the  contract  also  appears  from  a  letter  in  evi- 
dence, written  by  him  to  his  wife,  dated  July  14,  1899,  wherein, 
after  informing  her  that  he  had  disposed  of  all  his  property  and 
would  leave  the  State,  he  said :  "  With  this  letter  let  all  communi- 
cation cease  forever.  My  cousin  Hubert  will  represent  me  dur- 
ing my  absence.  I  have  instructed  him  to  render  any  assistance 
he  can  in  securing  a  divorce,  which  seems  to  be  the  best  thing  to 
do  under  the  existing  circumstances."  It  is  true,  the  witness  Cul- 
berson, who  was  the  "  cousin  Hubert "  mentioned  in  this  letter, 
and  the  husband's  attorney,  at  first  testified  that  his  client  had  left 
him  "  no  instructions  relative  to  a  divorce  proceeding  to  be  insti- 
tuted by  his  wife  or  himself,"  but  when  confronted  with  a  letter 
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dated  July  19,  1899,  written  by  the  witness  to  Mrs.  Palmer, 
wherein  he  had  said,  "  He  [meaning  the  husband]  gave  me  no 
instructions  to  sue  for  a  divorce,  but  seemed  to  think  that  was 
what  you'd  do,  and  asked  me  to  aid  you  in  all  ways  possible  in 
event  you  did,"  and  in  another  letter  to  her,  dated  June  3,  1899, 
had  said,  "  Of  course  a  divorce  is  inevitable,  and  after  the  settle- 
ment is  made,  if  it  can  be  made,  the  next  question  would  be  where 
the  divorce  proceedings  should  be  instituted  "  —  he  admitted  that 
his  client  had  instructed  him  to  assist  in  all  ways  possible  to  secure 
a  divorce. 

Further  reference  to  the  evidence  in  detail  would  be  useless,  for, 
like  upon  the  face  of  the  contract,  it  is  clearly  shown  by  the  proof 
that  the  procuring  of  a  divorce  was  in  the  minds  of  the  parties 
before  and  at  the  time  the  instrument  was  executed,  and  was  a 
moving  consideration.  The  fact  that  the  very  next  day  after  the 
execution  of  the  instrument  the  wife  instituted  the  divorce  pro- 
ceedings is  significant,  as  tending  to  show  that  she  endeavored  in 
good  faith  to  comply  with  her  understanding  of  the  agreement, 
although,  as  seems  evident  from  a  careful  perusal  and  considera- 
tion of  the  evidence,  she  never  entered  into  the  contract  volun- 
tarily, but  simply  as  the  victim  of  circumstances  over  which  she 
was  led  to  believe  she  had  no  control.  The  record  is  quite  con- 
vincing to  the  mind  that  the  intention  of  the  husband  was  to  sever 
all  marital  relations  existing  between  him  and  his  wife,  and  that 
the  wife  was  induced  through  unfair  means  to  sign  the  agree- 
ment. Such  being  the  case,  the  contract  must  be  regarded  as  one 
executed  for  the  purpose  of  facilitating  the  procuring  of  a  divorce, 
and  not  as  a  mere  separation  agreement.  It  amounts  to  a  mutual 
agreement,  in  writing,  of  the  husband  and  wife,  to  dissolve  the 
marriage  and  absolve  themselves  from  all  marital  obligations. 
The  agreement  therefore,  being  one  calculated  or  intended  to 
facilitate  the  securing  of  a  divorce  a  vinculo  matrimonii,  is  con- 
trary to  the  policy  of  the  law  and  is  void.  The  law  is  well  settled 
that  courts  will  refuse  to  enforce  any  contract,  as  against  public 
policy,  which  is  intended  to  promote  the  dissolution  of  the  mar- 
riage status.  (Greenhood  Public  Policy,  490-491.)  When 
that  status  is  created  the  rights  involved  are  not  merely  private, 
but  they  are  also  of  public  concern.  The  social  system  and  wel- 
fare of  the  State  having  their  foundation  in  the  family,  the  State 
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is  an  interested  party,  and  therefore  the  marriage  relations  cannot 
be  dissolved  except  through  the  sovereign  power.  It  is  true, 
either  the  husband,  or  wife,  or  both,  may  violate  the  terms  and 
obligations  of  the  contract ;  but  neither  one,  nor  both  combined, 
can  rescind  or  modify  it  except  as  provided  by  the  laws  of  the 
land.  This  subject  was  discussed  in  Hilton  v.  Roy  lance  (25  Utah, 
129,  139,  69  Pac.  660,  58  L.  R.  A.  723),  and  it  was  there  said: 
"  Marriage,  strictly  speaking,  is  not  a  mere  civil  contract,  but  a 
status  created  by  contract.  (1  Bishop  Marriage  and  Divorce, 
§  34.)  It  is  true,  it  is  founded  in  consent  of  the  parties,  but  the 
consent  is  the  contract  because  of  which  the  status  is  created. 
Marriage  differs  from  ordinary  contracts,  in  that  it  can  only  exist 
where  one  man  and  one  woman  are  legally  united  for  life,  whereas 
ordinary  civil  contracts  may  exist  between  two  or  more  of  either 
or  both  sexes  for  any  stipulated  time.  So  the  marriage  relation 
differs  from  other  contractual  relations,  in  that,  when  the  status 
is  once  created,  the  State  becomes  an  interested  party,  and  there- 
after the  marriage,  with  the  rights  and  duties  assigned  by  the  law 
of  matrimony,  is  not  subject,  as  to  its  continuance,  dissolution,  or 
effects,  to  the  mere  intention  and  pleasure  of  the  contracting  par- 
ties. The  marriage,  with  its  privileges,  obligations,  rights,  and 
duties,  which  are  or  may  be  assigned  by  the  law  of  matrimony  for 
the  establishment  of  families  and  the  multiplication  and  education 
of  human  kind,  continues  during  the  life  of  the  parties,  and  no  dis- 
solution of  the  status  can  be  effected  simply  by  the  mutual  con- 
sent or  agreement  of  the  parties.  It  is  regulated  and  controlled 
and  can  be  dissolved  only  through  the  sovereign  power  of  the 
State  whenever  justice  to  either  or  both  parties  or  the  welfare  of 
the  public  demands  it."  (Norton  v.  Tufts,  19  Utah,  470,  57  Pac. 
409.) 

Moreover,  where,  as  appears  in  this  instance,  the  parties  agree 
that  the  one  shall  bring  a  suit  to  dissolve  the  marriage,  and  that 
the  other  will  make  no  defense,  or  a  mere  nominal  defense,  which 
is  indicated  by  the  context,  the  agreement  becomes  collusive  and 
fraudulent,  and  is  without  validity.  A  contract  of  this  character 
may  be  regarded  not  only  as  conceived  in  fraud,  but  as  a  fraud 
upon  the  court,  and  it  comes  within  the  reason  of  the  maxim, 
"  Ex  turpi  causa  non  oritur  actio/'  Mutual  agreement  of  a  male 
and  female  who  are  of  the  requisite  age  and  capacity  may  create 
Vol.  VIII  —  37 
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the  marriage  relation,  but  it  can  never  dissolve  it.  The  State 
being  founded  upon  the  family,  so  high  is  the  marriage  status  re- 
garded by  mankind,  so  necessary  is  its  permanency  to  promote  the 
public  welfare  and  private  morals,  that  the  State,  to  every  mar- 
riage contract  entered  into  within  its  jurisdiction,  makes  itself  a 
party,  in  the  sense  that  it  will  not  permit  its  rescission  or  dissolu- 
tion except  for  a  cause  provided  by  law,  the  existence  of  which  is 
to  be  ascertained  by  a  court  of  competent  jurisdiction,  upon  evi- 
dence regularly  submitted,  in  a  proper  proceeding  instituted  in 
good  faith  for  that  purpose.  The  parties  cannot  even  consent  to 
a  decree  in  open  court,  nor  stipulate  as  to  the  facts.  The  decree 
must  be  based  on  absolute  proof.  The  welfare  of  humanity,  the 
intelligence  and  progress  of  the  human  race,  high  moral  and  social 
ethics,  alike  demand  this.  Any  other  method  or  device  by  which 
the  contracting  parties  attempt  to  sever  or  to  facilitate  the  sever- 
ing of  the  bonds  of  matrimony,  in  the  eye  of  the  law,  contravenes 
public  policy,  is  regarded  as  contra  bonos  mores,  and  is  void  and 
ineffectual.  Therefore  a  contract  which  is  designed  to  facilitate 
the  procurement  of  a  divorce,  to  put  an  end  to  the  marriage  status, 
and  absolve  the  parties  from  all  their  marital  obligations,  imposed 
upon  them  by  the  law  of  matrimony,  cannot  be  enforced.  "As 
the  policy  of  the  law  is  to  preserve  intact  the  marriage,  if  possible, 
all  requirements  which  have  for  their  object  or  which  contem- 
plate a  future  separation  between  husband  and  wife  are  univer- 
sally held  illegal."  (15  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.], 
955.)  In  1  Bishop  Marriage,  Divorce,  and  Separation,  §  1261, 
the  author  says :  "  Since  the  law  makes  the  public  a  party 
to  every  suit  for  dissolution  or  separation,  and  forbids  either 
form  of  divorce  on  the  mutual  agreement  of  the  parties,  or 
on  the  connivance  of  one  of  them  to  the  other's  wrong,  any 
bargaining  between  them  for  a  future  separation  or  for  the  pro- 
curing of  a  divorce,  or  tending  to  the  like  end,  being  contrary 
to  the  law  and  legal  policy,  is  void."  In  Seeley*s  Appeal  (56 
Conn.  202,  14  Atl.  291)  it  was  said:  "  The  law  requires  husband 
and  wife,  in  their  relation  to  each  other,  to  perform  certain 
duties  and  refrain  from  committing  certain  wrongs.  Taking  note 
of  human  infirmity,  and  of  certain  failure  of  some  to  do  as  it 
requires,  or  to  refrain  from  doing  what  it  forbids,  it  makes 
possible  a  method  of  release  from  the  marriage  contract  upon 
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proof  that  its  purpose  must  entirely  fail  of  accomplishment. 
Every  decree  of  divorce  must  rest  upon  proof  of  such  facts  as 
have  been  by  the  legislature  declared  to  be  sufficient  to  uphold 
it ;  not  at  all  upon  considerations  as  to  rights  of  property ;  not  at 
all  upon  the  wishes  or  agreements  of  the  parties.  Courts  will  not 
enforce  any  contract  which  is  the  price  of  consent  by  one  party  to 
the  marriage  relation  to  the  procurement  of  a  divorce  by  the  other. 
The  court  is  entitled  to  know  in  every  case  whether  the  par- 
ticular marriage  tie  in  question  is  or  is  not  of  sufficient  strength 
to  bear  the  strain  to  which  the  law  has  subjected  it."  So  in 
Adams  v.  Adams  (25  Minn.  72)  it  was  stated :  "  The  authorities 
are  uniform  in  holding  that  any  contract  between  the  parties  hav- 
ing for  its  object  the  dissolution  of  the  marriage  contract,  or 
facilitating  that  result,  such  as  an  agreement  by  the  defendant, 
in  a  pending  action  for  divorce,  to  withdraw  his  or  her  opposi- 
tion and  to  make  no  defense,  is  void,  as  contra  bonos  mores!* 
Likewise,  in  Phillips  v.  Thorp  (10  Oreg.  494)  it  was  said:  "  So 
strict  and  careful  are  courts  in  the  administration  of  this  justice, 
out  of  regard  for  the  public  morals  and  the  general  welfare  of 
society,  that  they  will  esteem  it  their  duty  to  interfere  upon  their 
own  motion  whenever  it  appears  the  dissolution  is  sought  to  be 
effected  by  the  connivance  or  collusion  of  the  parties;  and  all 
contrivances  or  agreements  having  for  their  object  the  termina- 
tion of  the  marriage  contract,  or  designed  to  facilitate  or  procure 
it,  will  be  declared  illegal  and  void,  as  against  public  policy." 
And  again  in  the  same  case :  "An  unlawful  agreement,  it  is  said, 
can  convey  no  rights  in  any  court  to  either  party,  and  will  not  be 
enforced,  in  law  or  in  equity,  in  favor  of  one  against  the  other 
of  two  persons  equally  culpable."  In  Muckenburg  v.  Holler  (29 
Ind.  139,  92  Am.  Dec.  345)  it  was  observed:  "  The  law  favors 
marriage,  and  cannot  therefore  sanction  contracts  intended  to 
promote  its  dissolution,  by  lending  itself  to  their  enforcement. 
We  know  of  no  case  in  the  books  in  which  such  an  appeal  to 
any  court  to  compel  the  fulfillment  of  such  a  contract,  or  to  award 
damages  for  its  breach,  has  been  successfully  made."  ( 1  Bishop 
Marriage,  Divorce  and  Separation,  §§  76,  1312;  2  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  127;  Foote  v.  Nickerson,  70  N.  H.  496, 
48  L.  R.  A.  1088,  54  id.  554 ;  Beard  v.  Beard,  65  Cal.  354,  4  Pac. 
229;  Wilde  v.  Wilde,  37  Nebr.  891,  56  N.  W.  724;  Lovercn  v. 
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Loveren,  106  Cal.  509,  39  Pac.  801 ;  Hamilton  v.  Hamilton,  89 
111.  349 ;  Sayles  v.  Sayles,  21  N.  H.  312,  53  Am.  Dec.  208 ;  Stouten- 
burg  v.  Lybrand,  13  Ohio  St  228;  Baum  v.  Baum  [Wis.],  85 
N.  W.  122,  S3  L.  R.  A.  650,  83  Am.  St.  Rep.  854;  Collins  v.  Col- 
lins [N.  G]i  93  Am.  Dec.  606;  Blank  v.  Nohl,  112  Mo.  159,  20 
S.  W.  477,  18  L.  R.  A.  350;  Friedman  v.  Bierman,  43  Hun,  387; 
Simpson  v.  Simpson,  4  Dana,  140;  Blank  v.  Nohl  [Mo.],  19  S.  W. 
65;  Belden  v.  Munger  [Minn.],  80  Am.  Dec.  407;  McKennan 
v.  Phillips  [Pa.],  37  id.  438.) 

It  will  thus  be  seen  that,  viewed  and  tested  by  the  foregoing 
principles,  the  contract  in  controversy  clearly  contravenes  the 
policy  of  the  law  and  is  void.  Nor  does  it  appear  that  the  con- 
summation of  the  transaction  was  the  result  of  fair  dealing.  The 
conduct  of  the  husband  toward  his  wife  was  not  such  as  to  stamp 
it  with  fairness  and  justness.  That  the  execution  of  the  instru- 
ment by  the  wife  was  obtained  through  unfair  advantage  and 
unwarranted  coercion  on  the  part  of  the  husband  is  a  conclusion 
irresistible  from  an  examination  of  the  evidence.  His  consent 
and  furnishing  of  the  means  for  his  wife  to  visit  her  parents;  his 
selling  out  their  property  without  her  knowledge  or  assent,  and 
leaving  the  State  with  the  property  in  cash,  while  she  was  absent ; 
his  instructions  to  his  attorneys  to  conceal  his  whereabouts;  his 
keeping  his  wife  in  ignorance  of  the  value  of  and  amount  obtained 
for  the  property;  his  threat  that  he  would  never  return  to  the 
State  while  the  one  whom  he  had  promised  to  love,  protect,  and 
support  was  in  it;  his  grossly  unequal  division  of  the  property, 
which,  with  the  assistance  of  her  father,  they  had  accumulated 
during  their  married  life  —  all  these  things,  considered  with  the 
fact  that  his  own  intemperate  habits,  and  consequent  neglect  of 
the  duties  he  owed  his  wife,  had  brought  on  the  estrangement 
then  existing  between  them,  savor  much  of  the  fraudulent,  and 
militate  strongly  against  the  fairness  and  justice  of  the  transac- 
tion which  culminated  in  the  contract.  Not  only  the  law,  but  a 
man's  most  sacred  honor,  as  well  as  every  principle  of  justice  and 
equity,  demands  that  he  treat  his  wife  at  all  times,  and  under  all 
circumstances,  respectfully,  fairly,  openly.  Surely  nothing  less 
was  due  her.  In  that  trying  hour,  when  the  cloud  of  disappoint- 
ment and  adversity  was  hanging  over  her,  when  she  was  to  attach 
her  signature  to  an  instrument  calculated  to  sever  an  alliance 
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which  had  been  made  for  life,  she  had  a  right  to  see  her  husband 
'  and  talk  with  him  face  to  face,  and  he  had  no  right  to  conceal 
himself  or  anything  relating  to  their  affairs  from  her. 

The  record  in  this  case  is  such  as  impels  one  to  the  thought 
that  this  is  one  of  the  sad,  unfortunate  cases  where  liquor,  that 
prince  of  evil,  blasted  happy  hearts  and  destroyed  a  happy  home. 

We  are  of  the  opinion  that  the  appellant  is  not  barred  of  her 
right  of  inheritance. 

Having  taken  the  view  that  the  contract  is  without  validity,  it 
is  unimportant  to  discuss  the  other  points  presented. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  set  aside  the  pres- 
ent findings  of  fact  and  the  decree,  and  enter  findings  of  fact 
and  a  decree  in  accordance  herewith,  in  favor  of  the  appellant. 
It  is  so  ordered. 

Baskin,  C.  J.,  and  McCartv,  J.,  concur. 


Twiss  et  al.  vs.  Simpson  et  al. 

[Supreme  Judicial   Court   of   Massachusetts,   Middlesex,  April   i,   1903; 
183  Mass.  212,  66  N.  E.  795.] 

Wills  —  Construction  —  Estate     Conveyed  —  Words    of 
Limitation  —  Grammatical  Construction. 

1.  A  will  provided,  "  I  give,  devise  and  bequeath  to  my  wife  all  my  shares 

in  railroad  and  other  corporations,  also  all  notes  and  other  se- 
curities, also  all  my  right  in  and  to  my  pew  in  the  Congrega- 
tional Church,  and  to  the  parsonage  and  shed  during  her  life,  and 
then  to  go  to  "  plaintiffs  in  equal  shares ;  such  bequests  to  the  wife 
being  conditioned  on  payment  by  her  of  two  specific  bequests  out  of 
the  personal  property  bequeathed  to  her.  Held,  that  the  wife's  estate 
in  the  personal  property  on  payment  of  legacies  was  absolute,  the 
pew,  parsonage,  and  shed  only  being  limited  to  her  life,  with  remain- 
der over  to  plaintiffs. 

2.  In  the  construction  of  a  will  the  ordinary  rules  of  grammar  are  to  be 

adhered  to,  unless  a  different  construction  is  necessary  to  effectuate 
the  intention  of  the  testator. 

Case  reserved  from  Supreme  Judicial  Court,  Middlesex  county ; 
James  M.  Barker,  Judge. 
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Bill  by  Luther  S.  Twiss  and  others  against  one  Simpson  and 
others.    Reserved  case  from  Supreme  Judicial  Court, 
Bill  dismissed. 

Richardson,  Trull  &  Wier,  for  plaintiffs. 

G.  K.  &  B.  T.  Bartlett,  for  respondents. 

Lathrop,  J. —  The  principal  question  in  this  case  arises  un- 
der the  will  of  Luther  Twiss,  who  died  on  June  12,  1871,  leaving 
a  widow,  Nancy  M.  Twiss,  and  five  children  by  a  former  wife. 
His  real  estate  was  inventoried  at  $11,468,  and  the  personal 
estate  at  $15,590.89.  Three  of  his  children  —  Luther  S.,  Alvin 
S.,  and  Mehitable  J. —  were  living  with  him  at  the  time  of  his 
death,  and  they  are  the  plaintiffs  in  this  suit.  The  other  two  — 
Charles  H.  and  George  B. —  were  then  living  in  Minnesota.  The 
will  of  Luther  Twiss  first  directs  that  all  his  just  debts  and  funeral 
charges  should  be  paid  by  his  executrix,  ancf  the  rest  and  residue 
of  his  property,  real  and  personal,  he  disposes  of  as  follows: 
All  his  real  estate  to  his  sons  Luther  and  Alvin  and  his  daughter, 
Mehitable,  "  in  equal  shares,  share  and  share  alike,  to  them  their 
heirs  and  assigns,  subject,  however,  to  the  conditions  and  reser- 
vations hereinafter  contained."  By  the  next  clause  he  gives  to 
Alvin  certain  wagons  and  harnesses,  and  the  remainder  of  farm- 
ing tools  and  implements  to  Luther  and  Alvin,  to  be  equally 
divided  between  them.  He  also,  by  a  separate  clause,  gives  his 
watch  to  his  son  Alvin.  By  the  next  clause  he  gives  to  each  of 
his  sons  Charles  and  George  the  sum  of  $1,000,  "  lawful  money, 
to  be  paid  to  them  severally  by  my  executrix  as  soon  as  con- 
veniently may  be  after  my  decease  out  of  that  portion  of  my  per- 
sonal estate  hereinafter  bequeathed  to  my  said  executrix."  Then 
follows  the  clause  which  is  the  subject  of  the  present  controversy. 
It  reads  as  follows :  "  I  give,  devise  and  bequeath  to  my  wife 
Nancy  M.  Twiss  all  my  shares  in  railroad  and  other  corporations, 
also  all  the  money,  notes,  United  States  bonds,  and  all  other 
claims  and  securities,  which  I  may  own  and  be  possessed  of  at 
the  time  of  my  decease,  also  all  my  right,  title  and  interest  in  and 
to  my  pew  in  the  Congregational  Church  in  said  Tewksbury  and 
to  the  parsonage  and  shed  connected  therewith  during  her  life, 
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and  then  to  go  to  said  Luther  S.  Twiss,  Alvin  S.  Twiss  and 
Mehitable  J.  Twiss  and  their  heirs  and  assigns  in  equal  shares." 
He  then  gives  his  wife  certain  wagons,  "two  cows,  one  horse 
and  all  the  fowls,"  his  household  furniture  and  wearing  apparel, 
"  and  all  the  personal  property  she  brought  me  at  the  time  of  our 
marriage,  and  all  other  articles  of  personal  property  not  herein 
otherwise  disposed  of."  Then  follows  this  clause :  "  These  be- 
quests are  however  made  expressly  upon  the  condition  that  she 
shall  pay  or  cause  to  be  paid  to  my  said  sons  Charles  H.  and 
George  B.  Twiss  or  their  legal  representatives  the  sums  of  one 
thousand  dollars  each,  as  hereinbefore  provided."  The  only 
other  clause  which  needs  to  be  mentioned  is  the  following :  "  I 
also  give  and  bequeath  to  my  said  wife  the  use  and  enjoyment  of 
that  portion  of  my  dwelling  house  now  occupied  by  myself  and 
family,  together  with  all  the  privileges  and  appurtenances  thereto 
belonging  as  fully  as  the  same  are  now  enjoyed  by  me  and  also 
a  right  in  the  barn  for  her  horse  and  cows  and  for  hay  and  grain 
for  the  same,  and  also  to  the  sheds  and  other  buildings  the  same 
as  now  enjoyed  by  me,  during  her  life  and  then  to  revert  to  my 
said  sons  Luther  S.  and  Alvin  S.  Twiss  and  my  daughter 
Mehitable  J.  Twiss  their  heirs  and  assigns  forever."  While 
Nancy  M.  Twiss  was  nowhere  specifically  named  in  the  will  as 
executrix,  yet  it  is  apparent  from  the  will  that  the  testator  in- 
tended her  to  act  in  such  capacity,  and  she  was  in  fact  appointed 
by  the  Probate  Court,  and  .administered  the  estate.  As  executrix 
she  received  property  valued  at  $14,222.89,  and  paid  out  of  it 
the  two  legacies  of  $1,000  each,  $500  to  herself  for  her  services 
as  executrix,  and  all  debts,  which  amounted  to  less  than  $500. 
We  assume  that  "  all  debts  "  include  the  funeral  expenses.  The 
rest  of  the  property,  with  the  exception  of  the  pew  and  the  horse 
shed,  she  transferred  to  herself,  and  continued  in  the  possession 
of  the  same  or  of  the  proceeds  thereof  until  her  death,  on  March 
30,  1900.  At  her  death  she  was  possessed  of  personal  estate  in 
Massachusetts  of  the  value  of  $14,084.12,  which  consisted  of  five 
shares  of  railroad  stock,  which  had  formed  part  of  her  husband's 
estate,  and  which  she  had  transferred  to  herself,  and  in  part  of 
the  proceeds  of  other  property,  which  had  been  so  transferred, 
and  in  part  of  property  which  she  had  obtained  from  some  source 
other  than  from  her  husband's  estate. 
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No  question  is  made  of  the  right  of  the  plaintiffs  to  the  pew, 
parsonage,  and  shed,  which  were  appraised  in  the  inventory  of 
Luther  Twiss  at  $50.  The  only  question  raised  is  whether  the 
testator's  widow  took  the  other  property  mentioned  in  the  same 
clause  absolutely,  or  whether  she  took  merely  a  life  estate  therein. 
We  are  of  opinion  that  she  took  an  absolute  estate,  and  not  an 
estate  merely  for  her  life.  The  words  used  are  more  than  suffi- 
cient to  give  her  an  absolute  estate  in  the  shares  in  corporations, 
claims,  and  securities  which  her  husband  owned  at  the  time  of 
his  death,  and  the  words  relating  to  the  pew,  parsonage,  and 
shed,  in  which  she  is  given  a  life  estate,  are  separated  by  the 
word  "  also  "  which  is  equivalent  to  the  word  "  item,"  which  de- 
notes a  new  and  distinct  bequest.  (Evans  v.  Knorr,  4  Rawle, 
66,  69;  Horwitz  v.  N orris,  60  Pa.  St.  261,  282.)  If  this  had  been 
formally  written  out,  it  would  read :  "  Item.  I  give  and  bequeath 
to  my  wife,  Nancy  M.  Twiss,  all  my  shares  in  railroad  and  other 
corporations.  Item.  I  give  to  my  said  wife  all  the  money,  notes, 
United  States  bonds,  and  all  other  claims  and  securities,  which 
I  may  own  or  be  possessed  of  at  the  time  of  my  decease.  Item. 
I  give,  devise,  and  bequeath  to  my  said  wife  all  my  right,  title, 
and  interest  in  and  to  my  pew  in  the  Congregational  Church  in 
said  Tewksbury,  and  to  the  parsonage  and  shed  connected  there- 
with, during  her  life,  and  then  to  go  to  said  Luther  S.  Twiss, 
Alvin  S.  Twiss,  and  Mehitable  J.  Twiss,  and  their  heirs  and  as- 
signs, in  equal  shares."  So  written,  there  would  be  no  question 
as  to  the  meaning  of  the  testator.  The  general  scheme  of  the 
testator  was  to  give  his  real  estate  to  the  three  children  who  lived 
with  him,  with  the  right  to  his  wife  to  the  pew  in  the  church  and 
the  horse  shed,  and  also  the  use  and  enjoyment  of  a  portion  of 
his  house,  during  her  life;  and  to  give  his  personal  property  to 
his  wife,  with  the  exception  of  his  farming  tools  and  implements, 
which  he  gave  to  his  two  sons  who  lived  with  him.  Until 
Stat.  1855,  chaP-  I22»  §§  J>  2»  a  Pew>  except  in  Boston,  was 
real  estate.  That  statute  changed  the  law,  and  made  a  pew  per- 
sonal estate,  but  preserved  the  widow's  right  of  dower,  and  the 
law  has  been  the  same  since.  (Gen.  Stat.,  chap.  30,  §  38;  Pub. 
Stat,  chap.  38,  §  42;  Rev.  Laws,  chap.  36,  §  38.)  The  right  to 
use  a  horse  shed  is  an  easement  in  real  estate.  This  may  account 
for  the  use  of  the  word  "  devise  "  in  the  clause  of  the  will  un- 


TWISS  ET  AL.  v.  SIMPSON  ET  AL.  585 

der  consideration.  What  the  widow  received  under  the  clause 
giving  her  the  square  wagon,  etc.,  does  not  appear.  The  agreed 
facts  do  not  show  that  she  received  anything;  on  the  contrary, 
it  appears  that  the  $14,222.89  which  she  received  was  from  money 
in  savings  banks,  bonds  of  the  United  States,  five  shares  of  a 
railroad  company,  seventeen  promissory  notes,  cash  to  the  amount 
of  $105.50,  and  the  pew  and  the  horse  shed.  Taking  out  the  pew 
and  the  horse  shed,  the  value  of  the  cash  assets  was  $14,172.89. 
It  is  also  agreed  that  out  of  this  she  paid  the  two  legacies  of 
$1,000  each,  the  debts,  which  the  plaintiffs  in  their  argument  say 
they  are  willing  to  call  $500,  and  $500  for  her  services  as  execu- 
trix. It  is  obvious  that,  if  the  clause  in  question  is  considered  as 
giving  her  only  a  life  estate,  she  would  have  to  pay  out  of  it  at 
least  $2,000,  for  this  is  made  a  charge  upon  "  the  personal  estate 
hereinafter  bequeathed  to  "  her.  It  was  to  be  paid  "  as  soon  as 
conveniently  may  be  after  my  decease."  It  clearly  was  not  con- 
templated that  she  should  pay  it  out  of  the  income  of  the  per- 
sonal estate,  because  the  capital  fund  was  so  small.  There  is 
nothing  in  the  will  to  denote  that  this  sum  of  $2,000  was  first 
to  be  deducted  before  the  capital  fund  was  to  be  formed.  The 
more  rational  and  logical  construction  of  the  will  is  to  hold  that 
the  widow  took  the  funds  and  securities  absolutely,  subject  to 
the  payment  of  the  two  legacies. 

The  case  of  Sherman  v.  Wooster  (26  Iowa,  272)  is  in  some 
respects  similar  to  this.  The  clause  there  construed  was  as  fol- 
lows :  "  The  residue  of  my  estate,  real  and  personal,  I  give, 
bequeath  and  dispose  of  as  follows,  to  wit:  To  my  wife,  one- 
half  of  my  real  estate  also  all  my  personal  property  during  her 
natural  life  and  at  her  decease  to  be  equally  divided  between 
my  two  daughters,  the  one-half  of  my  real  estate  I  bequeath  to 
my  two  daughters  and  their  heirs."  It  was  held  that  the  wife 
took  one-half  of  the  real  estate  in  fee,  and  that  the  words  "  dur- 
ing her  natural  life  "  were  limited  to  the  personal  property. 

The  construction  which  we  have  adopted  is  the  grammatical 
one,  and,  while  the  rules  of  grammar  are  sometimes  disregarded 
where  the  intention  of  the  testator  clearly  requires  it,  yet  the 
rule  itself  is  to  be  generally  adhered  to.  In  Barrus  v.  Kirkland 
(8  Gray,  512)  it  is  said  by  Mr.  Justice  Bigelow:  "The  safe 
practical  rule  for  the  construction  of  wills  is  that  the  gram- 
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matical  and  ordinary  sense  of  the  words  is  to  be  adhered  to,  un- 
less it  would  lead  to  some  absurdity,  or  some  repugnance  or  in- 
consistency with  the  rest  of  the  instrument.  This  is  the  only 
mode  of  arriving  at  the  intention  of  the  testator,  which  is  to  be 
ascertained,  not  by  conjecturing  what  the  testator  intended  to 
do,  but  by  arriving  at  the  just  meaning  of  the  words  he  has  used." 
We  find  in  this  will  nothing  which  requires  us  to  disregard  the 
rule  of  grammatical  construction. 
Bill  dismissed. 


Bradsby  et  ux.  vs.  Wallace  et  al. 

[Supreme  Court  of  Illinois,  April  24,  1903;  202  111.  239,  66  N.  E.  1088.] 

Wills  —  Heirs  —  Children  —  Defeasible  Fee. 

1.  In  a  will  by  which  testator  devised  to  his  son  J.  certain  real  estate, 

"  But  should  J.  die  leaving  no  heirs,  then  the  said  devised  property 
to  descend  to "  a  brother  and  sisters  of  J.,  the  word  "  heirs  "  must 
be  construed  to  mean  "children." 

2.  Under  a  will  by  which  a  father  devised  to  his  son  J.  certain  real  estate 

and  certain  personal  property,  adding,  "  But  should  said  J.  die  leaving 
no  heirs,  then  the  said  devised  property  to  descend  to"  the  brother 
and  sisters  of  J.,  and  in  another  clause  certain  other  real  estate  was 
devised  to  the  two  sons  and  daughters  absolutely,  the  devise  over  as 
to  the  tract  first  described  was  not.  intended  to  apply  only  in  the 
event  of  J.  dying  before  the  testator,  but  he  took  a  defeasible  fee  in 
such  tract;  and,  on  his  death  without  leaving  children,  the  title  to 
such  tract  vested  in  fee  in  his  brothers  and  sisters  and  their  heirs. 

Appeal  from  Circuit  Court,  St.  Clair  county ;  M.  W.  Schaefer, 
Judge. 

Action  by  James  A.  Bradsby  and  wife  against  J.  A.  Wallace 
and  others.    From  a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

W.  N.  Horner  and  Dill  &  Wilderman,  for  appellants. 

/.  M.  Hamill  and  M .  W.  Borders,  for  appellees. 
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Cartwright,  J. —  The  Circuit  Court  of  St.  Clair  county  sus- 
tained demurrers  of  appellees  to  the  amended  bill  of  appellants 
filed  to  quiet  title  to  certain  property  in  said  county,  and  to  re- 
move alleged  clouds  therefrom ;  and,  appellants  having  elected  to 
stand  by  their  bill,  it  was  dismissed,  without  prejudice,  at  their 
cost.  They  have  brought  the  case  to  this  court  by  appeal,  and 
assign  as  errors  the  sustaining  of  the  demurrers  and  dismissing 
of  the  bill. 

The  material  facts  alleged  in  the  bill  and  admitted  by  the  de- 
murrers are  as  follows:  The  complainants,  James  A.  Bradsby 
and  Priscilla  Bradsby,  are  husband  and  wife,  and  James  A. 
Bradsby  is  the  son  of  James  W.  Bradsby,  deceased,  who  died 
May  4,  1866,  leaving  a  last  will  and  testament,  executed* Novem- 
ber 6,  1865,  which  was  admitted  to  probate  in  the  County  Court 
on  May  8,  1866.  The  will  made  the  following  disposition  of 
the  testator's  property:  By  the  first  paragraph  he  ordered  his 
funeral  expenses  and  just  debts  paid.  The  second  paragraph  is 
the  portion  of  the  will  involved  in  this  suit,  and  it  is  as  follows : 
"After  the  payment  of  my  funeral  expenses  and  just  debts  I 
give,  devise  and  bequeath  unto  my  son  James  A.  Bradsby  my  fol- 
lowing described  real  estate,  to  wit  [describing  the  property]  ; 
also  all  wagons  and  farming  implements ;  also  the  undivided  half 
of  all  the  beds  and  bedding  and  household  and  kitchen  furniture, 
and  one  undivided  third  part  of  all  my  horses  and  cattle,  and  all 
of  the  hogs,  and  $1,000  in  cash  or  government  bonds  at  my  death. 
But  should  the  said  James  A.  Bradsby  die  leaving  no  heirs,  then 
the  said  devised  property  above  described  to  descend  to  William 
B.  Bradsby,  Mary  Wallace  and  Paulina  North;  all  of  the  fore- 
going land  situate  in  the  county  of  St.  Clair,  in  the  State  of 
Illinois."  The  third  paragraph  gave  to  the  testator's  son  William 
B.  Bradsby  certain  lands  therein  described.  By  the  fourth  para- 
graph the  testator  devised  and  bequeathed  to  his  daughter  Mary 
Wallace  the  lands  therein  described ;  "  also  one  gray  mare  five 
years  old  past,  and  one  cow,  taking  her  choice  out  of  the  lot  of 
cattle ;  also  one-half  of  the  beds  and  bedding  and  household  and 
kitchen  furniture."  By  the  fifth  paragraph  he  gave  to  his 
daughter  Paulina  North  the  lands  therein  described  and  $300 
in  cash.  By  the  sixth  paragraph  he  devised  to  his  grandchildren 
Pauline,  Clara,  and  Hetty  Bitzer  certain  real  estate  when  they 
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arrived  at  the  age  of  eighteen  years.  By  the  seventh  paragraph 
he  devised  to  his  son-in-law  Daniel  Bitzer,  father  of  said  chil- 
dren, during  his  natural  life,  eight  acres  of  the  land  devised  to 
the  grandchildren,  upon  which  there  was  a  brick  house,  and  the 
remainder  of  the  lands  devised  to  the  grandchildren  until  they 
should  become  eighteen  years  of  age,  on  condition  that  the  devisee 
should  raise,  support,  and  school  his  said  children,  Pauline,  Clara, 
and  Hetty,  until  they  became  eighteen  years  of  age  —  the  eight 
acres  in  which  Daniel  Bitzer  had  a  life  estate  to  descend  to  his 
three  daughters  above  named  at  his  death  —  and  the  paragraph 
ended  with  this  provision :  "  But  should  either  of  his  daughters 
die  leaving  no  heirs  or  children,  the  deceased  sister  or  sisters' 
share  to  descend  to  the  living  sister  or  sisters."  The  eighth  para- 
graph made  this  devise :  "  I  give,  devise  and  bequeath  unto 
James  A.  Bradsby,  William  B.  Bradsby,  Mary  Wallace  and 
Paulina  North,  in  equal  shares,  all  of  my  town  property,  the 
same  being  town  lots  and  houses  in  the  town  of  Lebanon,  in  the 
county  of  St.  Clair  and  State  of  Illinois,  for  which  I  hold  deeds 
from  John  L.  Sargent  and  Abbie  W.  Sargent,  his  wife,  and 
Charles  A.  Sargent  and  Arlitta  Sargent,  his  wife,  be  the  same 
ten  lot  in  number,  more  or  less,  provided  not  sold  or  otherwise 
disposed  of  before  my  death."  After  the  will  was  probated  the 
complainant  James  A.  Bradsby  entered  into  possession  of  the 
lands  devised  to  him  by  the  second  paragraph,  claiming  that  he 
was  seized  of  said  lands  by  a  good  and  indefeasible  estate  in  fee 
simple  absolute,  and  he  remains  in  possession  under  such  claim. 
The  household  goods,  kitchen  furniture,  wagons,  and  farming 
utensils  given  to  him  by  the  second  paragraph  of  the  will  were 
turned  over  by  the  executor,  and  the  $1,000  in  cash  was  paid  to 
him.  The  horses,  cattle,  and  hogs,  of  which  one-third  was  be- 
queathed to  him,  were  sold  by  the  executor,  and  one-third  of  the 
proceeds  were  paid  to  him.  The  complainants  have  no  children, 
and  have  reached  ages  when  there  is  no  possibility  of  any  chil- 
dren being  born  to  them.  William  B.  Bradsby,  Mary  Wallace, 
and  Paulina  North  are  all  deceased,  but  in  their  lifetime  they 
claimed  that  complainant  James  A.  Bradsby's  title  was  a  life 
estate  or  a  determinable  fee,  and  that  upon  his  death  without 
children  the  fee  would  devolve  upon  them,  and  their  heirs  make 
the  same  claims.     The  complainants  desire  to  sell  and  convey 


BRADSBY  ET  UX.  v.  WALLACE  ET  AL.       589 

the  lands  devised  by  said  second  paragraph,  and  have  an  op- 
portunity to  sell  the  complete  title,  but  are  hindered  and  pre- 
vented from  doing  so  by  the  claims  of  the  heirs  of  William  B. 
Bradsby,  Mary  Wallace,  and  Paulina  North.  The  bill  asks  the 
court  to  settle  and  quiet  the  title  in  the  complainant  James  A. 
Bradsby,  and  to  decree  the  estate  devised  by  the  will  to  be  ab- 
solute in  him.  The  adult  defendants,  in  their  demurrer,  stated 
as  ground  thereof  that  the  matters  and  things  alleged  in  the 
amended  bill  did  not  show  an  absolute  fee  simple  title  in  the 
complainant  James  A.  Bradsby,  and  a  like  reason  was  alleged 
as  a  ground  of  the  demurrer  by  the  guardian  ad  litem. 

The  question  raised  is  whether  the  provision  of  the  second  para- 
graph that,  if  James  A.  Bradsby  should  die  leaving  no  heirs,  the 
property  therein  devised  should  descend  to  William  B.  Bradsby, 
Mary  Wallace,  and  Paulina  North,  was  designed  by  the  testator 
to  prevent  a  lapse  of  the  devise  in  case  of  the  death  of  the  devisee, 
James  A.  Bradsby,  in  the  lifetime  of  the  testator,  and  was  in- 
tended as  a  provision  for  the  substitution  of  William  B.  Bradsby, 
Mary  Wallace,  and  Paulina  North  upon  the  happening  of  such 
event,  or  whether  it  was  operative  as  an  executory  devise  to  the 
testator's  other  children  if  James  A.  Bradsby  should  die  leaving 
no  children.  It  is  clear  that  the  testator,  by  the  use  of  the  word 
"  heirs,"  meant  "  children."  As  no  one  can  die  without  leaving 
heirs,  in  the  legal  sense,  the  word  must  have  been  used  in  its 
general  and  popular  sense,  and  the  will  is  to  be  so  construed. 
(Bland  v.  Bland,  103  111.  11 ;  Griswold  v.  Hicks,  132  id.  494,  24 
N.  E.  63,  22  Am.  St.  Rep.  549.)  If  the  meaning  of  the  testator 
was  that  upon  the  death  of  James  A.  Bradsby  at  any  time,  leaving 
no  children,  the  fee  should  devolve  upon  the  other  parties,  then 
his  estate  in  the  lands  is  a  base  or  determinable  fee.  The  de- 
vise was  not  of  a  life  estate,  but  of  the  fee,  which  might  last 
forever,  but  which  would  determine  upon  the  death  of  James  A. 
Bradsby  leaving  no  children,  if  such  was  the  intention  of  the 
testator.  Whether  that  was  his  intention  is  to  be  determined 
from  all  the  language  employed  by  him  in  the  will. 

The  disposition  of  the  courts,  founded  on  public  policy,  is  to 
favor  such  a  construction  as  will  give  the  absolute  fee  to  the 
first  taker,  so  as  not  to  tie  up  property  and  prevent  its  alienation. 
(McFarland  v.  McFarland,  177  111.  208,  52  N.  E.  281 ;  Davis  v. 
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Ripley,  194  111.  399,  62  N.  E.  852.)  The  paramount  rule,  how- 
ever, is  to  ascertain  the  intention  of  the  testator,  and  to  give 
it  effect  if  not  prohibited  by  the  law.  The  purpose  of  construc- 
tion is  to  give  a  will  the  interpretation  and  meaning  which  the 
testator  intended  it  should  have,  and  whenever  his  intention  can 
be  ascertained  it  should  be  carried  out.  By  the  second  para- 
graph of  the  will  in  this  case  the  testator  gave,  devised,  and  be- 
queathed unto  his  son  James  A.  Bradsby  certain  real  estate,  de- 
scribed by  metes  and  bounds,  and  also  personal  property,  and 
created  a  limitation  as  to  the  devised  property  described  in  the 
paragraph.  In  a  legal  sense,  this  language  could  only  apply  to 
the  real  estate,  which  was  the  property  devised  and  described  by 
metes  and  bounds  in  the  paragraph.  The  testator  expressed  no 
intent  to  create  a  life  estate  in  the  perishable  personal  property, 
nor  to  give  title  to  it  with  a  limitation  over,  nor  to  substitute  others 
in  case  James  A.  Bradsby  should  die  in  the  lifetime  of  the  testator. 
By  the  law  the  devisee  would  be  entitled  to  the  real  estate  at  the 
death  of  the  testator ;  and,  as  to  the  personal  property  and  cash, 
the  testator  .provided  that  James  A.  Bradsby  should  be  entitled 
to  it  at  his  death,  indicating  that  he  did  not  have  in  mind  the 
death  of  his  son  during  his  own  lifetime.  Generally  a  testator 
does  not  assume  that  one  for  whom  he  is  making  provision  will 
not  survive  him,  and  intends,  in  the  case  of  death  of  such  person 
prior  to  his  own,  to  provide  for  the  new  state  of  affairs  by  a 
new  will  or  codicil.  (Ridgway  v.  Underwood,  67  111.  419.)  At 
any  rate,  it  seems  that  if  the  testator  had  in  mind  the  death  of 
James  A.  Bradsby  in  his  lifetime  without  children,  and  the  sub- 
stitution of  others,  he  would  have  provided  that  the  personal 
property,  as  well  as  that  devised,  should  be  otherwise  disposed  of, 
or  given  to  the  other  children  who  were  substituted.  A  still 
more  forcible  reason  of  the  same  nature,  but  relating  to  a  devise 
of  real  estate,  is  found  in  the  eighth  paragraph,  by  which  the 
testator  gave  to  said  James  A.  Bradsby,  William  B.  Bradsby, 
Mary  Wallace,  and  Paulina  North,  in  equal  shares,  all  of  his 
town  property,  consisting  of  town  lots  or  houses,  not  sold  or 
otherwise  disposed  of  before  his  death ;  and  this  devise  was  ab- 
solute, with  neither  limitation  over  nor  substitution.  It  is  clear 
that  in  making  this  devise  the  testator  never  contemplated  the 
contingency  that  he  would  survive  his  son  James  A.  Bradsby, 
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and,  if  he  had  intended  by  the  second  paragraph  merely  to  sub- 
stitute other  devisees  in  case  of  the  death  of  James  A.  Bradsby 
in  his  own  lifetime,  he  would  probably  have  made  the  same  pro- 
vision in  devising  his  other  property.  The  reason  for  such  a  sub- 
stitution would  apparently  apply  as  much  in  one  case  as  in  the 
other.  By  the  eighth  paragraph  he  manifested  his  intention 
to  give  to  James  A.  Bradsby  absolutely  an  undivided  interest 
in  the  town  property,  and  that  devise  would  lapse  in  case  of  the 
death  of  the  devisee  without  children  in  the  lifetime  of  the  tes- 
tator; and  yet  he  made  no  provision  against  such  lapse,  which 
tends  strongly  to  show  that  the  limitation  in  the  second  para- 
graph was  not  designed  for  that  purpose. 

It  is  urged  that  the  testator  manifested  his  intention  to  sub- 
stitute his  other  children  in  case  of  the  death  of  James  A.  Bradsby 
in  his  lifetime  by  the  use  of  the  word  "  descend,"  because  prop- 
erty could  not  descend  from  a  devisee  to  his  brother  and  sisters, 
and  the  word  could  only  apply  to  passing  the  estate  from  the 
testator  to  his  other  son  and  daughters.  We  do  not  regard  that 
word  as  denoting  the  intention  insisted  upon.  If  the  limitation 
ever  takes  effect  as  an  executory  devise,  the  estate  passes  from 
the  testator,  by  virtue  of  the  will,  first  to  James  A.  Bradsby, 
and,  in  the  event  of  his  death  leaving  no  children,  then  to  the 
other  son  and  daughters.  It  will  also  be  noticed  that  the  testator 
used  the  same  word  ("  descend  ")  in  the  last  clause  of  the  seventh 
paragraph,  providing  that  if  either  of  the  granddaughters  should 
die,  leaving  no  children,  the  deceased  sister  or  sisters'  share 
should  descend  to  the  living  sister  or  sisters.  He  had  given  this 
property  to  the  three  grandchildren  when  they  arrived  at  the  age 
of  eighteen  years,  and  that  was  clearly  not  intended  as  a  pro- 
vision for  substitution  in  the  case  of  the  death  of  one  of  the 
grandchildren  in  the  lifetime  of  the  testator.  We  think  that  this 
will  comes  under  the  rule  that  "  when  the  death  of  the  first  taker 
is  coupled  with  circumstances  which  may  or  may  not  take  place, 
as,  for  instance,  death  under  age  or  without  children,  the  devise 
over,  unless  controlled  by  other  provisions  of  the  will,  takes  effect, 
according  to  the  ordinary  and  general  meaning  of  the  words, 
upon  death  under  the  circumstances  indicated,  at  any  time, 
whether  before  or  after  the  death  of  the  testator."  (Summers  v. 
Smith,  127  111.  645,  21  N.  E.  191 ;  Smith  v.  Kimbell,  153  111.  368, 
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38  N.  E.  1029.)  This  will  is  not  at  all  like  the  one  construed 
in  Fishback  v.  Joesting  (183  111.  463,  56  N.  E.  62).  In  that  case 
the  testator  gave  his  property  to  his  beloved  wife  and  child  or 
children,  or  their  heirs,  limited  by  his  own  words  to  those  "  who 
may  be  living  at  the  time  of  my  decease/'  and  provided  that  if 
he  and  his  wife  and  child  or  children  should  all  die,  and  the  child 
or  children  should  leave  no  heirs,  the  property  should  be  other- 
wise disposed  of  as  therein  provided.  The  devise  was  only  to  the 
wife  and  child  or  children,  or  their  heirs,  who  should  be  living 
at  the  death  of  the  testator,  with  a  provision  for  substitution  if 
there  should  be  no  person  answering  that  description. 

Counsel  for  the  appellants  rely  upon  the  decision  in  Arnold  v. 
Alden  (173  111.  229,  50  N.  E.  704),  but  we  do  not  see  that  it  con- 
flicts with  the  construction  we  have  given  to  this  will.  In  that 
case  the  residue  of  the  testator's  estate  was  given  in  trust  to  his 
executors  for  the  use  of  the  testator's  brothers  and  sisters  for 
a  term  of  twenty-one  years,  and  at  the  expiration  of  the  trust 
the  property  was  to  be  given  to  said  brothers  and  sisters,  their 
heirs  and  assigns  forever,  to  be  equally  divided  between  them, 
the  child  or  children  of  any  deceased  brother  or  sister  to  take  the 
same  share  the  father  or  mother  would  have  taken  if  living ;  and 
in  case  of  the  death  of  any  brother  or  sister,  leaving  no  issue,  the 
share  such  brother  or  sister  would  have  taken  if  living  was  to 
be  equally  divided  among  the  surviving  brothers  and  sisters.  The 
brothers  and  sisters  had  an  equitable  estate  in  the  property  from 
the  testator's  death  during  the  continuance  of  the  trust,  and  at  the 
expiration  of  the  trust  were  to  be  entitled  to  the  property  itself ; 
and  it  was  held  that  the  survivorship  referred  to  the  death  of 
the  testator,  and  not  to  the  termination  of  the  trust. 

We  are  of  the  opinion  that  the  Circuit  Court  interpreted  and 
construed  the  will  of  James  W.  Bradsby  in  accordance  with  his 
intention,  and  that  the  will  gave  to  James  A.  Bradsby  a  fee  which 
would  terminate  if  he  should  die  without  leaving  children,  in 
which  event  the  fee-simple  title  would  vest  in  William  B. 
Bradsby,  Mary  Wallace,  and  Paulina  North,  and  their  heirs. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Lewis  vs.  Howe  et  at. 
[Court  of  Appeals  of  New  York,  April  7,  1903;  174  N.  Y.  340,  66  N.  E.  975.] 

Real  Property  —  Adverse  Claim  —  Pleading — Possession* 
—  Removing  Cloud  —  Wills  —  Estate  Conveyed  —  Power 
in  Trust. 

1.  Code  Civ.  Proc,  §§  1638,  1639,  require  plaintiff  or  his  grantor,  in  an 

action  against  a  party  out  of  possession  for  the  purpose  of  trying 
title,  to  have  been  in  possession  of  the  property  for  one  year  before 
institution  of  suit,  but,  where  such  fact  is  not  shown,  the  action  can- 
not be  maintained. 

2.  In  an  action  to  determine  an  adverse  claim  to  realty,  where  the  com- 

plaint did  not  allege  that  plaintiff  or  her  grantor  had  been  in  posses- 
sion for  one  year  before  action  brought,  the  action  cannot  be  sus- 
tained as  a  suit  to  remove  a  cloud  on  title,  where  everything  affecting 
.  the  title  is  a  matter  of  record,  and  no  evidence  extrinsic  of  the  record 
is  needed. 

3.  Where  a  will  gave  an  adopted  daughter  a  fee  on  the  death  of  testator's 

wife,  it  conferred  a  vested  remainder,  which  was  not  defeated  by  her 
death  before  that  of  the  widow,  but  passed  to  the  daughter's  heirs, 
subject  to  the  widow's  life  estate.  ' 

4.  A  deed  conveyed  certain  real  estate  in  trust  for  the  benefit  of  the  donor's 

son  and  grandchildren,  but  provided  that  neither  should  take  any 
interest  until  the  death  of  the  donor  and  his  wife,  who  were  to  have 
full  possession  and  control  of  the  rents  and  profits.  Held  to  pass 
merely  a  power  in  trust,  which  might  be  extinguished  by  the  consent 
of  all  the  parties,  where  the  beneficiaries,  being  of  full  age,  join  with 
the  trustees  in  a  reconveyance  to  the  donor. 
Haight,  J.,  and  Parker,  Ch.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  Cora  L.  Lewis  against  Celia  M.  Howe  and  others. 
From  a  judgment  of  the  Appellate  Division  reversing  a  judg- 
ment for  plaintiff  and  ordering  judgment  for  defendants,  plain- 
tiff appeals. 

Affirmed. 

Vol.  VIII  — 38 
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Giles  S.  Piper,  for  appellant. 
Ora  B.  Gould,  for  respondents. 

O'Brien,  J. —  The  learned  trial  judge  decided  this  case  in  favor 
of  the  plaintiff,  but  the  court  below  on  appeal  reversed  his  judg- 
ment and  dismissed  the  complaint,  on  the  ground,  as  stated  in 
the  body  of  the  judgment,  that,  it  being  an  action  "  to  compel 
the  determination  of  claims  to  real  property  by  a  plaintiff  in 
actual  physical  possession,  it  appeared  that  she  had  no  interest 
in  the  lands  such  as  is  necessary  to  entitle  her  to  maintain  the 
action."  The  grounds  thus  stated  are  very  comprehensive  in 
their  scope,  and  embrace  every  possible  question  in  the  case.  I 
think  the  conclusions  of  the  learned  court  below  were  clearly  right, 
and  it  would  be  a  very  simple  matter  to  state  the  reasons,  except 
for  the  numerous  inconsistent  and  conflicting  theories  upon  which 
the  plaintiff's  claim  rests,  and  which  appear  in  the  complaint,  the 
findings,  and  the  argument. 

After  carefully  reading  and  considering  them  all,  it  is  quite 
impossible  to  state  just  what  the  plaintiff's  claim  is,  except  that  it 
is  reasonably  clear  that  on  some  grounds  she  claims  to  own  the 
property  in  question.  She  claims  to  own  it  under  various  titles, 
each  inconsistent  with  the  other.  She  claims  under  a  trust  deed 
executed  in  1853.  She  claims  under  the  will  of  the  same  person 
who  executed  that  deed.  She  claims  as  grantee  of  the  sole  heir- 
at-law  of  the  same  person  who  made  the  deed  and  the  will,  on 
the  theory  that  he  died  intestate.  If  the  trust  deed  of  1853  re" 
mains  in  force,  then  the  subsequent  will  was  inoperative  as  to 
this  property.  If  the  will  was  operative,  then  the  trust  deed  must 
have  been  canceled.  If  inheritance,  as  in  case  of  intestacy,  was 
possible,  then  both  the  trust  deed  and  the  will  are,  for  some  rea- 
son, inoperative.  The  complaint,  the  findings,  and  the  argument 
all  point  to  some  or  all  of  these  theories,  without  distinctly  rest- 
ing the  case  upon  any  of  them,  and  so  it  will  be  necessary  to 
discuss  them  all  in  order  to  show  just  where  the  case  is  and  what 
the  rights  of  the  parties  are. 

At  the  very  threshold  of  the  controversy  is  the  objection  that, 
upon  the  complaint,  the  findings,  and  the  conceded  facts,  the 
plaintiff  cannot  maintain  the  action,  whatever  the  merits  of  her 
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case  may  be.  At  common  law  a  party  in  possession  of  land  could 
not  maintain  an  action  against  a  party  out  of  possession  for  the 
purpose  of  trying  title,  but  by  statute  such  an  action  may  be 
brought  under  certain  conditions  and  limitations.  It  is  a  statutory 
action,  and  the  plaintiff  must,  by  pleading  and  proof,  bring  the 
action  within  the  terms  and  conditions  of  the  statute.  (Churchill 
v.  Onderdonk,  59  N.  Y.  136;  Austin  v.  Goodrich,  49  id.  266; 
Bailey  v.  Briggs,  56  id.  407;  Hotchkiss  v.  Elting,  36  Barb.  49.) 
The  conditions  upon  which  the  plaintiff  could  maintain  this  action 
are  prescribed  by  sections  1638  and  1639  °f  tne  Code  of  Civil 
Procedure.  The  plaintiff  or  her  grantor  must  have  been  in  pos- 
session of  the  lands  for  at  least  one  year,  and  the  learned  coun- 
sel for  the  plaintiff  says  in  his  brief  that  "  it  is  conceded  that  the 
plaintiff  and  her  grantor  have  not  been  in  actual  possession  of 
the  property  for  one  year  when  the  action  was  commenced,"  and 
such  is  the  fact,  as  appears  from  the  complaint,  the  findings,  and 
proofs;  but  he  claims  that  the  action  may  be  maintained  under 
the  general  equity  powers  of  the  court  to  remove  a  cloud  upon 
title.  No  such  cause  of  action  is  stated  in  the  complaint,  and,  if 
it  was,  the  case  could  not  succeed,  since  everything  affecting  the 
title  was  matter  of  record.  No  evidence  extrinsic  of  the  record 
was  needed.  (Mellen  v.  Mellen,  139  N.  Y.  218,  34  N.  E.  925; 
Moores  v.  Townshend,  102  N.  Y.  387,  7  N.  E.  401.)  The  pur- 
pose of  the  limitation  of  one  year  in  possession  was  to  prevent 
suits  under  the  statute  by  transient  occupants  who  might  go  into 
possession  for  the  very  purpose  of  bringing  such  an  action,  and 
that  is  what  actually  happened  in  this  case,  as  appears  from  the 
record.  This  ground  alone  is  sufficient  to  sustain  the  judgment 
of  reversal.  But  under  the  statute  the  complaint  must  set  forth 
facts  showing  that  the  property,  at  the  time  of  the  commence- 
ment of  the  action  and  for  one  year  next  preceding,  has  been  in  the 
possession  of  the  plaintiff  or  those  from  whom  he  derived  his 
title,  and  that  the  defendant  unjustly  claims  an  interest  in  the 
estate  of  the  character  specified  in  the  section.  Every  question 
bearing  upon  the  right  of  the  plaintiff  to  bring  the  action  under 
the  statute  was  distinctly  raised  at  the  trial.  The  judgment,  on 
appeal  below,  is  to  the  effect  that  none  of  these  facts  appear  from 
the  complaint,  the  findings,  or  the  proofs,  and  hence  the  reversal. 
This  conclusion  of  the  learned  court  below  was,  I  think,  clearly 
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correct     The  condition  of  the  title  is  clearly  disclosed  by  the 
record,  and  there  is  no  dispute  about  the  facts. 

It  is  admitted  that  the  plaintiff  never  had  any  title  or  color  of 
right  to  the  property  until  the  4th  day  of  March,  1899.  On  that 
day  Charles  G.  Case,  2d,  and  his  wife,  executed  and  delivered 
to  the  plaintiff  a  deed  describing  the  property.  The  grantor  in 
this  deed  stated  in  the  body  of  the  instrument  that  the  lands 
"  were  derived  by  him  from  his  grandfather,  Charles  G.  Case,  as 
heir-at-law  and  legatee."  The  contradictory  theories  that  pervade 
and  confuse  this  case,  and  run  through  the  complaint,  findings, 
and  the  whole  argument,  may  be  said  to  have  originated  in  this 
deed,  and  are  based  upon  it.  Of  course,  if  the  grantor  took  this 
land  as  legatee  or  devisee  of  his  grandfather,  he  must  have  taken 
under  his  will.  If  he  took  it  as  heir-at-law,  he  must  have  taken 
it  without  a  will,  or  in  hostility  to  it.  The  learned  court  below 
decided  that  he  did  not  take  it  at  all,  and,  as  I  think,  correctly. 
The  grandfather  died  on  the  9th  day  of  December,  1875,  leaving 
a  will  which  was  admitted  to  probate.  If  he  then  owned  the 
property  in  question,  it  is  very  clear  that  he  disposed  of  it.  By 
the  first  clause  of  his  will  he  devised  this  property  to  his  widow 
for  life,  with  power  to  the  executors  to  sell  it  if  necessary  for  her 
comfortable  support.  The  remainder,  after  the  termination  of 
the  life  estate  of  the  widow,  he  disposed  of  by  the  second  clause, 
which  reads  as  follows :  "  Second.  In  case  my  executrix  and 
executors  do  not  find  it  necessary  to  meet  the  provisions  of  the 
first  clause  of  this  will,  to  dispose  of  the  property  hereinafter 
mentioned  during  the  lifetime  of  my  said  wife  I  do  will  and 
direct  in  regard  thereto  as  follows,  Item;  I  give  and  bequeath 
unto  my  adopted  daughter  the  home  where  I  now  reside,  in- 
cluding house,  barn  and  grounds,  with  the  fixtures  and  appurte- 
nances thereunto  belonging,  the  same  to  vest  in  her  in  fee  upon 
the  decease  of  my  said  wife  to  have  and  to  hold  forever."  Mary 
Juliet  Porter  was  the  adopted  daughter  named  in  this  clause  as 
the  devisee  of  the  remainder.  She  died  intestate  on  the  24th  of 
June,  1892,  and  the  defendants  are  her  heirs-at-law.  The  widow, 
who  was  the  life  tenant,  survived  the  adopted  daughter  several 
years,  and  died  on  the  27th  of  January,  1899.  There  is  no  claim 
that  the  plaintiff  or  her  grantor  took  anything  under  the  terms 
of  this  will,  although  the  learned  trial  court  held  that  it  was  the 
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intention  of  the  testator  that  the  grandchild  and  sole  heir-at-law 
should  take  the  remainder  in  preference  to  the  adopted  daughter. 
Just  how  that  conclusion  was  reached  it  is  impossible  to  ascer- 
tain, and  the  learned  counsel  for  the .  plaintiff  does  not  attempt 
to  support  it,  and  manifestly  cannot.  The  second  clause  of  the 
will  is  attacked  only  for  two  purposes :  ( i )  To  destroy  the  title 
of  the  defendants,  as  the  heirs  of  the  adopted  daughter,  to  the 
property,  since  their  title  rests  solely  upon  the  will.  (2)  To 
nullify  the  clause  disposing  of  the  remainder,  in  order  to  produce 
a  case  of  intestacy,  to  the  end  that  the  grandson,  the  plaintiff's 
grantor,  would  inherit  without  the  will,  or  in  hostility  to  it.  This 
theory  assumes  that  the  testator  owned  the  property  at  the  time 
of  his  death,  which  is  a  plain  contradiction  of  another  theory 
which  asserts  that  he  did  not  own  it,  and  which  will  be  discussed 
hereafter. 

The  question  now  is  whether  the  remainder  vested  in  the 
adopted  daughter  at  the  death  of  the  testator,  or  was  the  devise 
to  her  defeated  by  her  death  before  the  life  tenant?  Except 
for  the  argument  of  the  learned  counsel  for  the  plaintiff,  I  should 
suppose  that  such  a  question  was  not  fairly  debatable  at  this 
day,  but  he  insists  that  it  was  defeated,  and,  as  to  the  remainder, 
the  testator  died  intestate.  The  clause  contains  a  clear  devise  of 
a  vested  remainder  in  words  denoting  a  present  gift,  since  he 
says,  "  I  give."  The  words,  "  to  vest  in  her  in  fee  upon  the 
decease  of  my  said  wife,"  denote  the  time  of  possession  and  en- 
joyment. This  clause  of  the  will  may  be  paraphrased  as  follows, 
in  brief  terms,  and  the  meaning  and  legal  effect  will  be  clear: 
"  Subject  to  the  power  of  sale  contained  in  the  first  clause,  I 
give  to  my  adopted  daughter  the  home  where  I  now  reside,  to 
have  and  to  hold  forever,  possession  and  enjoyment  to  vest  upon 
the  decease  of  my  said  wife."  The  adopted  daughter  had  a  vested 
remainder  under  the  will,  which,  upon  her  death,  passed  to  the  de- 
fendants, her  heirs,  subject  to  the  life  estate  of  the  widow.  This 
conclusion  cannot  be  avoided  without  violating  the  plainest  and 
most  important  rules  of  construction.  It  is  elementary  law  that 
the  courts  should  adopt  that  construction,  whenever  possible, 
which  will  avoid  intestacy,  and  which  is  most  favorable  to  the 
vesting  of  the  estate  devised,  and  which  will  avoid  the  disinherit- 
ance of  the  remainderman  who  happens  to  die  before  the  termina- 


598  PROBATE  REPORTS  ANNOTATED, 

tion  of  the  life  estate.  These  rules  are  so  familiar  and  so  well 
settled  that  it  is  quite  superfluous  to  cite  authorities  to  support 
them.  (Matter  of  Russell,  168  N.  Y.  175,  61  N.  E.  166;  Con- 
nelly v.  O'Brien,  166  N.  Y.  406,  60  N.  E.  20 ;  Matter  of  Brown, 
154  N.  Y.  313,  48  N.  E.  537;  Her  see  v.  Simpson,  154  N.  Y.  496, 
48  N.  E.  890;  Corse  v.  Chapman,  153  N.  Y.  466,  47  N.  E.  812; 
Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811 ;  Haug  v.  Schu- 
macher, 166  N.  Y.  506,  60  N.  E.  245;  Nelson  v.  Russell,  135 
N.  Y,  137,  31  N.  E.  1008;  Moore  v.  Lyons,  25  Wend.  119.)  In 
the  terse  language  of  Chancellor  Kent :  "  It  is  not  the  uncer- 
tainty of  enjoyment  in  the  future,  but  the  uncertainty  of  the  right 
to  that  enjoyment,  that  makes  the  difference  between  the  vested 
and  the  contingent  interest."  (2  Kent  Comm.  206.)  To  hold 
that  the  testator  intended  by  this  clause  of  his  will  that  no  es- 
tate should  vest  in  the  adopted  daughter  except  in  the  event 
that  she  survived  the  widow,  and  in  case  she  did  not  that  he  in- 
tended to  die  intestate  as  to  this  property,  would  be  pushing 
construction  to  the  verge  of  absurdity.  It  would  be  a  new  prin- 
ciple in  the  construction  of  wills  to  hold  that  a  man  who  had 
deliberately  created  a  life  estate  in  lands  for  the  benefit  of  his 
widow,  and  had  limited  upon  that  a  remainder  to  his  adopted 
daughter,  all  expressed  in  clear  and  appropriate  words,  neverthe- 
less entertained  the  secret  intention  of  dying  intestate,  merely 
because  he  added  to  the  devise  of  the  remainder  the  words,  "  to 
vest  on  the  death  of  my  wife,"  which  expressed  nothing  more 
than  what  the  law  would  do  in  case  he  had  not  used  these  words 
at  all,  since  only  upon  the  happening  of  that  event  does  any  such 
remainder  ever  vest  in  possession  and  enjoyment.  If  he  in- 
tended that  the  remainder  was  in  any  event  to  go  to  any  one 
else,  it  was  a  very  easy  matter  to  say  so.  In  this  will,  the  life 
estate  was  for  the  benefit  of  the  daughter  as  well  as  the  widow, 
since  the  latter  was  required  to  keep  the  daughter  with  her  if 
she  so  desired,  and  provided  for  the  maintenance  of  both  out  of 
the  principal  of  the  estate  if  necessary.  To  say  that,  after  these 
provisions,  he  intended  that  the  daughter  should  not  take  the  re- 
mainder unless  she  survived  the  widow,  would  seem  to  be  a  re- 
ductio  ad  absurdum,  since  it  would  impute  to  the  testator  the 
intention  to  die  intestate  in  order  to  vest  the  fee  in  his  heirs-at- 
law,  when  he  could  very  easily  accomplish  that  purpose,  if  he 
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so  desired,  by  a  single  sentence  in  the  will.  The  testator  tells 
us  that  he  intends  to  give  the  remainder  to  his  daughter  "  for- 
ever/' That  is  the  last  word  that  he  used  in  framing  the  devise, 
and  it  would  be  quite  inconceivable  to  suppose  that  he  did  not 
succeed  in  giving  it  to  her  at  all,  but  did  succeed  in  giving  it  to 
some  one  else  in  pursuance  of  a  secret  design  to  die  intestate 
unless  the  daughter  survived  the  widow.  It  is  very  plain  that 
the  testator  intended  that  the  remainder  should  vest  in  his  adopted 
daughter  in  such  a  way  and  at  such  time  as  to  enable  her  "  to  have 
and  to  hold  forever."  These  words  are  utterly  inconsistent  with 
the  idea  suggested  that  he  intended,  upon  the  contingency  of  her 
.  death  before  the  widow,  that  she  was  not  to  have  or  to  hold  at 
all,  or  that  upon  such  contingency  the  remainder  was  to  be  left 
undisposed  of  by  the  will,  and  as  to  this  important  part  of  his 
property  he  intended  to  die  intestate.  When  did  he  intend  that 
the  long  period  of  time  indicated  by  the  word  "  forever  "  was 
to  commence  ?  Was  it  to  commence  at  his  death,  or  was  it  never 
to  commence  in  case  the  daughter  died  before  the  widow?  Can 
it  be  possible  by  any  fair  process  of  reasoning  to  say  that  a  per- 
son using  such  plain  terms  in  his  will  with  reference  to  a  re- 
mainder contemplated  intestacy  with  reference  to  that  remainder  ? 
The  contention  that  we  should  hold  that  the  adopted  daughter, 
dying  before  the  life  tenant,  took  nothing,  in  order  to  produce 
a  case  of  intestacy,  may  therefore  be  safely  disregarded. 

We  now  come  to  another  theory  of  the  case,  and  the  one  upon 
which  the  plaintiff  succeeded  at  the  trial.  It  is  contradictory  of 
the  theory  of  intestacy,  of  any  right  under  the  will,  and,  indeed, 
of  every  other  right  to  the  property.  On  the  29th  of  October, 
1853,  Charles  G.  Case,  the  grandfather  of  the  plaintiff's  grantor, 
being  then  the  conceded  owner  in  fee  of  the  property  in  ques- 
tion, conveyed  it  in  trust  to  two  trustees  for  the  uses  and  pur- 
poses specified  in  the  deed,  namely,  for  the  benefit  of  his  son, 
the  father  of  the  plaintiff's  grantor,  and  for  the  benefit  of  any 
grandchild  living  at  the  death  of  the  donor.  No  rights  were, 
by  the  terms  of  this  deed,  to  pass  to  any  one  until  the  death  of 
the  donor  and  his  wife,  and  they  were,  in  the  meantime,  to  have 
full  possession  of  the  property,  with  all  the  rents  and  profits, 
during  the  life  of  the  longest  liver,  and  until  then  neither  donee 
nor  any  one  claiming  under  him  was  to  take  any  interest  under 
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the  conveyance.  The  son  of  the  donor,  who  was  the  beneficiary 
under  this  deed,  died  intestate,  prior  to  the  year  1874,  and  what- 
ever interest  was  conveyed  under  this  trust  deed,  as  it  is  called, 
passed  to  his  son  and  only  heir-at-law,  the  plaintiff's  grantor. 
It  is  admitted  On  all  sides  that  no  title  passed  under  this  deed 
either  to  the  trustees  or  any  one  else,  and  that  the  deed  created 
at  most  only  a  power  in  trust  in  favor  of  the  donee  and  his  heirs. 
If  nothing  else  happened,  it  is  quite  possible  that  the  plaintiff's 
grantor,  as  sole  heir  of  the  donee  of  the  power,  would  take  some 
equitable  interest  in  the  lands,  but  on  the  2d  day  of  May,  1874, 
the  plaintiff's  grantor,  the  only  person  then  interested  in  the  exe- 
cution of  the  power,  with  his  wife  and  the  two  trustees,  reconveyed 
the  property  to  his  grandfather,  the  donor  of  the  power.  The 
title  and  every  interest  in  the  lands  became  thus  reinvested  in  the 
original  owner,  who  subsequently  devised  it  by  the  will  already 
referred  to.  The  learned  trial  judge  decided  that  this  deed  was 
null  and  void,  and,  consequently,  that  the  rights  of  the  grandson 
under  the  power  were  not  affected  thereby.  Of  course,  if  that 
is  so,  then  the  grandfather  had  nothing  that  would  pass  under  his 
will,  and  the  theory  of  intestacy  and  of  some  right  under  the 
will  is  exploded,  since  the  grandson  would  take  as  purchaser  or 
grantee  under  the  deed  of  1853,  if  at  all.  This  is  admitted  by 
the  learned  counsel  for  the  plaintiff  in  the  following  significant 
statement  in  his  final  brief :  "  If  the  plaintiff  has  any  estate  in 
the  property,  it  is  the  estate  once  held  by  Charles  G.  Case,  the 
grandfather.  The  plaintiff  claims  that  her  grantor  took  the  prop- 
erty under  the  trust  deed  subject  to  the  life  estate  of  the  grand- 
father's widow."  In  the  last  analysis,  that  is  the  only  question  in 
this  case.  It  may  be  difficult  to  determine  just  what  the  interest 
was  that  passed  to  the  plaintiff's  grantor,  the  son  of  the  donee 
of  the  power ;  but,  whatever  it  was,  it  could  be  extinguished  by 
the  consent  of  all  the  parties  in  interest,  and  was  extinguished 
by  the  deed  of  1874,  in  which  the  trustees,  the  only  beneficiaries, 
who  then  had  or  could  have  thereafter  acquired  any  interest  in 
the  trust  power,  united.  That  conveyance  had  the  effect  of  plac- 
ing the  whole  title  and  interest,  legal  and  equitable,  in  the  person 
who  had  it  prior  to  the  deed  of  1853.  That  deed  benefited  no 
one,  and  only  created  an  anomalous  condition  respecting  the  title 
which  the  law  did  not  compel  the  parties  in  interest  to  preserve 
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or  perpetuate.  The  united  consent  of  all  the  parties  in  interest 
terminated  whatever  interest  had  passed  under  that  deed.  The 
parties  were  all  sui  juris,  and  no  interest,  however  remote,  was 
left  out  of  consideration.  The  consent  of  all  the  parties  in  in- 
terest, expressed  by  this  deed,  reinvested  the  original  donor  with 
a  perfect  title,  and  so  the  learned  court  below  held,  and  so  this 
court  has  held.  (Butterheld  v.  Cowing,  112  N.  Y.  486,  20  N.  E. 
369;  Woodbridge  v.  Bockes,  170  N.  Y.  596,  63  N.  E.  362.)  In 
the  latter  case  it  was  held  that  a  testamentary  trust  in  favor  of 
remaindermen  could  be  extinguished  when  the  beneficiaries,  being 
of  full  age,  joined  in  a  release  to  the  trustee.  That  is  much  more 
than  is  necessary  to  hold  in  this  case,  since  there  was  really  no 
title  in  the  trustees,  and  no  trust,  but  a  mere  power  in  trust,  which 
remained  dormant  and  wholly  unexecuted. 

The  judgment  appealed  from  is  right,  and  should  be  affirmed, 
with  costs. 

Bartlett  and  Vann,  JJ.  (and  Gray  and  Martin,  JJ.,  in  re- 
sult on  first  ground),  concur  with  O'Brien,  J. 

Haight,  J.,  dissents. 

Parker,  C  J.,  concurs  with  Haight,  J. 

Judgment  affirmed. 


Metzen  et  al.  v.  Schopp  et  al. 
[Supreme  Court  of  Illinois,  April  24,  1903;  202  111.  275,  67  N.  £.  36.] 

Wills  —  Construction  —  Devise  of  Fee  —  Subsequent  Limi- 
tation —  Power  of  Sale  —  Restriction  —  Enlargement 
of  Life  Estate. 

I.  Testator  devised  all  his  estate  to  his  wife  for  life,  and  provided  that 
on  her  death  all  the  residue  of  the  estate  theretofore  held  by  her 
should  be  vested  in  his  adopted  son.  Later,  in  the  same  paragraph, 
testator  stated  that  he  devised  to  the  son  "all  the  residue  of  the 
estate  to  him  and  his  heirs  of  his  body  forever."  Hurd's  Rev.  Stat., 
chap.  30,  §  13,  provides  that  every  estate  in  lands  which  shall  be 
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devised,  though  other  words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee  simple  if  a 
less  estate  be  not  limited  by  express  words,  or  do  not  appear  to  have 
been  devised  by  construction  or  operation  of  law.  Held,  that  the 
devise  to  the  adopted  son,  not  being  followed  by  words  of  inheritance, 
was  limited  by  the  latter  part  of  the  paragraph  to  a  life  estate  with 
remainder  to  the  heirs  of  his  body. 

2.  Where  a  will  gave  testator's  adopted  son  a  life  estate  in  the  residue  of 

testator's  property  after  the  death  of  his  widow,  such  estate  was  not 
enlarged  to  a  fee  by  a  subsequent  provision  that  the  son  should  not 
be  permitted  to  sell  or  incumber  any  improved  property  until  he 
should  be  twenty-five  years  of  age;  these  words  being  intended  to 
prevent  the  son  from  selling  or  mortgaging  his  interest. 

3.  A  provision  in  a  will  that  in  case  of  the  death  of  testator's  adopted  son 

and  residuary  devisee  without  leaving  issue,  and  after  the  death  of 
testator's  wife,  to  whom  the  estate  was  devised  for  life,  the  property 
should  be  liquidated,  and  the  proceeds  of  such  liquidation  be  divided, 
etc.,  was  not  void  for  remoteness ;  the  phrase  "  without  leaving  is- 
sue "  meaning  without  leaving  issue  at  the  time  of  the  death  of  the 
devisee,  and  not  at  the  time  of  the  death  of  the  devisor. 

Appeal  from  St.  Clair  County  Court ;  B.  R.  Borroughs,  Judge. 

Bill  by  Caroline  Metzen  and  others  against  John  P.  Schopp  and 
others.    From  a  judgment  for  defendants,  complainants  appeal. 
Affirmed. 

This  is  a  bill  filed  by  Caroline  Metzen,  Caroline  Uhrig,  and 
John  Peter  Metzen,  the  appellants,  against  John  P.  Schopp  and 
others,  appellees.  The  bill  alleges  that  John  P.  Metzen  died 
testate  on  April  3,  1893,  leaving  a  last  will  and  testament  dated 
March  30,  1893,  which  was  admitted  to  probate  in  April,  1893, 
in  the  County  Court  of  St.  Clair  county.    The  will  is  as  follows : 

"  I,  John  P.  Metzen,  of  East  St.  Louis,  Illinois,  do  hereby  make 
and  declare  the  following  to  be  my  last  will  and  testament. 

"  Being  the  owner  of  certain  property,  both  real  and  personal 
and  mixed,  I  desire,  after  payment  of  all  my  just  debts  and  fu- 
neral expenses,  to  dispose  of  the  same  in  the  manner  following 
and  under  the  conditions  hereinafter  set  forth : 

"  First  —  I  give,  devise  and  bequeath  to  my  beloved  wife,' 
Caroline  Metzen,  nee  Mueller,  all  of  the  said  real  and  personal 
property  and  effects,  of  whatever  kind,  to  her  use  during  her 
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natural  life  only,  and  subject  to  the  provisions  for  legacies  herein 
made  and  other  conditions  set  forth.  I  direct  that  out  of  the 
revenue  from  rents,  interest  and  other  income,  the  sum  of  $60.00 
per  month  be  paid  to  her  daughter-in-law,  Caroline  Uhrig,  widow 
of  Phillip  Uhrig,  deceased,  and  that  in  addition  thereto  she  be 
provided  with  a  home  of  four  rooms,  in  any  of  my  houses,  rent 
free,  or  in  lieu  thereof  the  additional  sum  of  $15.00  per  month, 
all  such  sums  payable  monthly:  provided,  that  in  case  Caroline 
Uhrig  shall  make  her  home  with  and  as  one  of  the  family  of  my 
wife,  then  and  in  that  case  only  the  sum  of  $30.00  shall  be  paid 
to  her  for  each  month,  also  payable  monthly :  and  further  pro- 
vided, that  such  sum  be  paid  to  her  and  privileges  enjoyed  only 
during  her  widowhood,  and  to  cease  at  her,  the  said  Caroline 
Uhrig's,  re-marriage.  I  direct  that  the  executors  of  my  last  will 
provide,  to  all  extent  necessary,  for  a  good  education,  and  for 
his  maintenance  until  he  shall  attain  his  majority,  of  my  adopted 
son,  John  Peter  Metzen,  but  no  moneys  for  business  ventures  be 
advanced  to  him  out  of  my  estate  until  he  shall  be  twenty-five 
years  old. 

"  Second  —  Upon  the  death  of  my  wife,  Caroline  Metzen,  I 
direct  that  all  of  the  residue  of  my  estate  that  theretofore  held 
and  enjoyed  by  her  hereinunder  shall  become  vested  in  my  adopted 
son,  John  Peter  Metzen,  and  I  hereby  give,  devise  and  bequeath 
to  him,  the  said  John  Peter  Metzen,  my  son  aforesaid,  all  said 
residue  of  my  estate,  all  of  the  real  and  personal  property  and 
effects  to  him  and  his  heirs  of  his  body  forever,  under  the  herein 
mentioned  conditions  and  restrictions,  and  such  devise  being  made 
and  subject  to  the  bequests  and  legacies  to  be  paid  as  herein 
provided. 

"  Third  —  I  direct  that  two  years  after  the  death  of  my  said 
wife,  Caroline  Metzen,  there  shall  be  paid,  in  cash,  the  following 
legacies  out  of  the  moneys  realized  from  incomes  and  sale  of 
unimproved  real  estate,  if  ample:  (a)  The  sum  of  $4000.00  to 
the  children  of  my  step-daughter,  Caroline,  deceased,  late  the 
wife  of  Valentine  Schopp;  (b)  the  sum  of  $4,000.00  to  the  chil- 
dren of  my  step-daughter,  Mathilda,  deceased,  late  the  wife  of 
Christ  Hoffman;  (c)  the  sum  of  $3000.00  to  my  step-son,  Leo- 
pold Uhrig,  (he  having  already  received  $1000.00,)  and  in  event 
of  his  death  before  expiration  of  said  two  years,  then  this  legacy 
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is  to  be  paid  to  his  children ;  and  I  direct  that  the  above  legacies 
be  paid  to  the  said  children  only  when  each  shall  arrive  at  ma- 
jority, in  equal  shares. 

"  Fourth  —  In  case  of  the  death  of  my  son,  John  Peter  Metzen, 
without  leaving  issue  and  after  the  death  of  my  wife,  Caroline 
Metzen,  and  of  her  daughter-in-law,  Caroline  Uhrig,  while  still 
unmarried,  I  direct  that  the  remaining  property  belonging  to  my 
estate  be  liquidated,  the  real  estate  sold  for  half  cash  and  the  other 
half  payable  one  year  thereafter,  and  the  proceeds  of  such  liqui- 
dation and  sale  be  divided  and  paid  as  follows:  (a)  One-fourth 
to  my  step-son,  Leopold  Uhrig,  or  in  case  of  his  death  to  his 
children;  (b)  one-fourth  to  the  children  of  my  step-daughter, 
Caroline  Schopp,  deceased ;  (c)  one-fourth  to  the  children  of  my 
step-daughter,  Mathilda  Hoffman,  deceased;  (d)  one- fourth  to 
the  heirs  or  devisees  of  Caroline  Uhrig,  provided  she  has  not 
re-married,  in  that  case  the  one-fourth  allotted  to  her  is  to  be 
divided,  share  and  share  alike,  among  the  last  above  mentioned 
legatees,  each  parent  part  being  one-third. 

"  Fifth  —  I  further  direct  that  in  case  of  the  destruction  by 
fire  of  any  of  my  houses,  my  hereinafter  named  executrixes  shall 
rebuild  the  improvements  from  the  proceeds  of  insurance  held  on 
the  same,  to  insure  an  income  from  such  property ;  and  further, 
that  my  son  and  heir,  John  Peter  Metzen,  shall  not  be  permitted 
to  sell  or  encumber  any  improved  property  devised  hereunder 
until  he  shall  be  twenty-five  years  of  age;  and  further,  that  in 
case  it  shall  become  necessary  to  appoint  a  guardian  for  my  son, 
John  Metzen,  I  direct  that  his  natural  mother,  Caroline  Uhrig, 
while  still  unmarried,  be  appointed  as  such,  but  that  her  re-mar- 
riage shall  disqualify  her,  nor  shall  her  husband  be  appointed  as 
such  guardian,  but  in  that  event  I  nominate  my  nephews,  Jacob 
Mueller  or  Phillip  Mueller,  of  Millstadt,  as  guardians. 

"  Sixth  —  I  hereby  nominate  my  wife,  Caroline  Metzen,  and 
her  daughter-in-law,  Caroline  Uhrig,  as  joint  executrixes  of  this 
my  last  will,  releasing  each  from  giving  any  bond  whatever: 
provided,  that  in  case  of  the  re-marriage  of  any  or  both  of  them 
their  authority  shall  cease  from  such  re-marriage,  neither  shall  the 
husband  of  them  be  allowed  to  take  charge  of  the  estate  herein 
disposed  of. 

"  That  to  pay  the  legacies  hereinbefore  mentioned  and  charge- 
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able  to  my  estate,  improved  property  may  be  sold  if  the  unim- 
proved portion  of  my  estate  should  not  be  sufficient  to  make  the 
sum  total  to  be  paid. 

"  Hereby  revoking  all  former  wills  by  me  made. 

"  Dated  this  30th  day  of  March,  1893. 

"John  P.  Metzen." 

The  bill  alleges  that  letters  testamentary  were  duly  issued  to 
the  appellants  Caroline  Metzen  and  Caroline  Uhrig,  who  took 
upon  themselves  the  administration  of  the  estate,  and  were  acting 
as  executrices  thereof;  that  appellant  John  Peter  Metzen  has 
arrived  at  his  majority ;  that  Caroline  Uhrig  has  made  her  home 
with  Caroline  Metzen  since  the  decease  of  the  testator;  that  by 
the  will  all  the  estate  of  the  testator  was  devised  in  fee  to  his 
adopted  son,  the  appellant  John  Peter  Metzen,  subject  to  the  life 
estate  of  Caroline  Metzen,  and  subject  to  the  payment  within  two 
years  after  her  death  of  the  legacies  devised  by  clause  3  of  the 
will;  that  by  the  provisions  of  the  will  the  legacies  in  clause  3 
should  be  paid  in  cash  out  of  the  moneys  realized  from  incomes 
and  the  sale  of  unimproved  real  estate,  but,  in  case  the  unim- 
proved portion  of  the  estate  should  not  t*e  sufficient,  then  improved 
property  might  be  sold  to  pay  the  legacies;  that  clause  4  of  the 
will  is  nugatory,  for  the  reason  that  by  clause  2  the  testator  de- 
vised the  estate  in  fee  simple  absolute  to  the  appellant  John  Peter 
Metzen,  subject  only  to  the  life  estate  of  Caroline  Metzen,  and  by 
clause  4  attempted  to  limit  the  fee  so  devised  in  clause  2  to  a 
life  estate,  which,  being  repugnant  to  the  prior  devise  of  the  fee, 
does  not  limit  the  estate  to  a  life  estate ;  that,  if  clause  4  had  any 
legal  effect  originally,  it  is  now  of  no  force,  for  the  reason  that 
John  Peter  Metzen  was  on  October  22,  1900,  married  to  one 
Marguerite  E.  Lovingston,  and  on  November  15,  1901,  there 
was  born  of  said  marriage  a  child,  named  Margaret  Caroline 
Metzen. 

The  defendants  to  the  bill  below,  who  are  appellees  here,  were 
the  children  and  grandchildren  of  Caroline  Schopp,  the  testator's 
stepdaughter,  and  the  children  of  Mathilda  Hoffman,  also  his 
stepdaughter,  and  Leopold  Uhrig,  his  stepson,  and  the  children  of 
Leopold  Uhrig.  The  bill  then  describes  the  improved  and  unim- 
proved real  estate  left  by  the  testator,  the  value  of  the  former  be- 
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ing  stated  to  be  $64,820,  and  the  value  of  the  latter  $70,600,  mak- 
ing an  aggregate  value  of  $135420,  all  of  said  real  estate  being 
situated  in  East  St.  Louis.  The  bill  also  avers  that  there  is  an  in- 
debtedness against  said  real  estate  for  street  improvements,  and 
other  indebtedness,  for  about  $11,840;  that  the  legacies  are  a  lien 
upon  the  whole  estate,  and  complainants  below,  appellants  here, 
cannot  sell  any  of  the  real  estate  on  account  of  the  objection  made 
that  the  legacies  are  a  lien,  and  that  any  piece  of  the  real  estate 
sought  to  be  sold  might  be  subject  to  the  payment  of  the  legacies, 
and  that  for  this  reason  purchasers  refuse  to  buy  except  at  prices 
less  than  the  real  value  of  the  property ;  that  the  city  of  East  St. 
Louis  contemplates  making  street  improvements,  some  of  which 
would  be  in  front  of  said  vacant  property,  and  entail  an  additional 
expense  against  it ;  that  the  income  derived  from  the  improved  real 
estate  is  not  sufficient  to  pay  the  indebtedness,  keep  the  buildings 
in  repair,  pay  the  taxes  and  insurance,  and  permit  of  the  payment 
of  $30  per  month  to  Caroline  Uhrig,  and  leave  enough  to  support 
Caroline  Metzen;  that  the  indebtedness  now  due  by  the  estate 
must  be  paid  by  a  sale  of  real  estate,  and  that  full  value  of  the 
property  cannot  be  obtained  by  sale,  as  long  as  the  legacies  remain 
a  lien  upon  the  entire  property ;  that  if  the  legacies,  amounting  to 
$11,000,  were  made  a  specific  lien  upon  the  improved  property, 
and  the  lien  divested  or  taken  from  the  unimproved  real  estate, 
the  unimproved  real  estate  could  be  managed  and  sold  to  ad- 
vantage, so  as  to  obtain  its  fair  and  full  value.  The  prayer  of  the 
bill  asks  that  a  guardian  ad  litem  be  appointed  for  the  minors,  and 
that  upon  a  hearing  the  court  will  decree  that  John  Peter  Metzen 
is  the  owner  in  fee  simple  of  all  the  real  estate  of  the  testator, 
subject  only  to  the  life  estate  of  Caroline  Metzen  and  the  payment 
of  the  legacies  mentioned  in  the  will,  and  that  item  4  is  of  no 
legal  effect,  and  that  the  lien  of  the  legacies  mentioned  in  clause 
3  of  the  will,  which  rests  upon  all  the  real  estate,  be  kept  upon 
the  improved  real  estate,  but  be  divested  and  taken  from  the 
unimproved  real  estate,  so  as  to  enable  complainants  to  dispose  of 
the  unimproved  real  estate  to  pay  the  debts  and  charges  upon  the 
estate. 

Demurrers  were  filed  by  the  adult  defendants,  and  also  by  the 
guardian  ad  litem  of  the  minor  defendants.  The  demurrers  to 
the  bill  were  sustained.  The  complainants  below,  appellants  here, 
elected  to  stand  by  their  bill  of  complaint,  and  decree  was  entered 


METZEN  ET  AL.  v.  SCHOPP  ET  AL.  607 

dismissing  the  bill  for  want  of  equity.     The  present  appeal  is 
prosecuted  from  the  decree  of  dismissal  so  entered. 

Wise  &  McNulty,  for  appellants. 

Hamill  &  Tecklenburg  and  James  H.  Hamill,  guardian  ad 
litem,  for  appellees. 

Magruder,  C.  J.  (after  stating  the  facts). —  Counsel  for  ap- 
pellants concede  that  the  only  question  involved  in  this  case  is 
whether,  by  the  terms  of  the  will  set  forth  in  the  statement  pre- 
ceding this  opinion,  the  appellant  John  Peter  Metzen  took  by  the 
will  only  a  life  estate  in  the  real  property  commencing  after  the 
death  of  Caroline  Metzen,  or  whether  he  took  the  land  in  fee 
simple  absolute,  subject  to  the  life  estate  of  Caroline  Metzen. 

By  the  terms  of  the  first  sentence  in  clause  2  of  the  will,  the 
testator  directs  that  upon  the  death  of  his  wife,  Caroline  Metzen, 
"  all  of  the  residue  of  my  estate,  that  theretofore  held  and  enjoyed 
by  her  hereunder,  shall  become  vested  in  my  adopted  son,  John 
Peter  Metzen."  The  residue  of  the  estate  was  to  become  vested 
in  the  appellant  John  Peter  Metzen,  and  in  him  alone,  without 
any  statement  that  it  was  to  become  vested  in  him  and  his  heirs 
and  assigns;  that  is  to  say,  no  words  of  inheritance  are  used  in 
connection  with  the  devise  of  the  residue  to  John  Peter  Metzen. 
Under  section  13  of  the  Conveyance  Act  (Hurd's  Rev.  Stat.,  chap. 
30)  "  the  court  can  only  inquire  whether  an  estate  less  than  a  fee 
is  limited  by  express  words,  or  granted,  conveyed,  or  devised  by 
construction  or  operation  of  law,  where  words  theretofore  neces- 
sary to  transfer  an  estate  of  inheritance  are  not  used.  Where  an 
estate  is  devised  to  A.  without  the  use  of  the  words  '  heirs  and 
assigns/  A.  will  take  a  fee  simple  estate  of  inheritance,  unless  the 
will  or  instrument  of  conveyance  reduces  the  estate  to  an  estate 
less  than  a  fee  by  express  words  or  by  construction  or  operation 
of  law.  Wolfer  v.  Hemmer,  144  111.  554,  33  N.  E.  751 ;  Saeger 
v.  Bode,  181  111.  514,  55  N.  E.  129;  Smith  v.  Kimbell,  153  111. 
368,  38  N.  E.  1029."  {Turner  v.  Hause,  199  111.  464,  65  N.  E. 
445.)  The  fee  of  the  residue  of  the  estate,  devised  to  John  Peter 
Metzen,  "  may  be  limited  by  construction  or  by  express  words 
in  a  subsequent  part  of  the  will,  because  words  necessary  to  trans- 
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fer  an  estate  of  inheritance  are  not  used  in  the  devise  of  such 
fee.  Hence  the  fee  devised  to  "  John  Peter  Metzen  "  may  be  re- 
duced to  a  less  estate  by  the  words  used  subsequently  in  the  " 
second  "  clause,  to  wit :"  "  I  hereby  give,  devise  and  bequeath  to 
him,  the  said  John  Peter  Metzen,  my  son  aforesaid,  all  said 
residue  of  my  estate,  all  of  the  real  and  personal  property  and 
effects,  to  him  and  his  heirs  of  his  body  forever,  under  the  herein 
mentioned  conditions  and  restrictions,  and  such  devise  being  made 
and  subject  to  the  bequests  and  legacies  to  be  paid,  as  herein 
provided." 

There  being  nothing  in  the  character  of  the  devise  of  the  residue 
of  the  estate  to  John  Peter  Metzen  which  prevents  a  limitation 
thereof  by  subsequent  words  used  in  the  second  clause,  the  ques- 
tion arises  what  estate  less  than  a  fee  was  devised  to  John  Peter 
Metzen  by  that  clause.  It  must  be  said  here,  as  it  was  said  in 
Turner  v.  Hausc  (supra)  :  "  There  can  be  no  other  answer  to  this 
question,  under  the  decisions  of  this  court,  than  that  "  John  Peter 
Metzen  "  took  a  life  estate  only,  with  remainder  in  fee  to  the 
heirs  of  his  body."  (Blair  v.  Vanblarcum,  71  111.  290,;  Lewis  v. 
Pleasants,  143  id.  271,  30  N.  E.  323,  32  id.  384;  Frazer  v.  Super- 
visors, 74  111.  282 ;  Cooper  v.  Cooper,  76  id.  57 ;  Lehndorf  v.  Cope, 
122  id.  317,  13  N.  E.  505 ;  Dinwiddie  v.  Self,  145  111.  290,  33  N.  E. 
892 ;  Kyner  v.  Boll,  182  111.  171,  54  N.  E.  925 ;  Saeger  v.  Bode,  181 
111.  514,  55  N.  E.  129 ;  Welliver  v.  Jones,  166  111.  80, 46  N.  E.  712.) 
We  are  therefore  of  the  opinion  that  by  the  terms  of  clause  2 
of  the  will  the  appellant  John  Peter  Metzen  was  to  take,  upon 
the  death  of  Caroline  Metzen,  a  life  estate  only  in  the  residue  of 
the  estate  therein  mentioned,  subject  to  the  conditions  and  re- 
strictions and  the  payment  of  the  bequests  and  legacies  mentioned 
in  the  will. 

It  is,  however,  contended  by  the  appellants  that  even  if  John 
P.  Metzen  was  given  only  a  life  estate  in  fhe  property  by  the 
provisions  of  clause  2,  yet  that  by  the  terms  of  clause  5  of  the  will 
he  was  empowered  to  sell  the  real  estate  after  he  became  twenty- 
five  years  of  age,  and  that  for  this  reason  it  was  the  intention 
of  the  testator  to  give  John  Peter  Metzen  the  fee  simple  estate  in 
the  residue  of  the  property.  This  contention  is  based  upon  the 
use  in  clause  5  of  the  will  of  the  following  words :  "  I  further 
direct    *    *    *    that  my  son  and  heir,  John  Peter  Metzen,  shall 
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not  be  permitted  to  sell  or  incumber  any  improved  property, 
devised  hereunder,  until  he  shall  be  twenty-five  years  of  age."  It 
is  true,  as  a  general  rule,  that  "  where,  by  the  terms  of  a  will, 
there  is  given  to  one  an  unlimited  power  of  selling  or  otherwise 
disposing  of  an  estate  in  such  manner  as  the  devisee  may  think 
fit,  a  limitation  over  is  inoperative  and  void  by  reason  of  its 
repugnance  to  the  principal  devise."  (Welsch  v.  Belleville  Sav- 
ings Bank,  94  111.  203.)  In  the  case  at  bar,  however,  the  words 
above  quoted  from  clause  5  of  the  will  do  not  confer  a  power  of 
sale,  but  they  amount  to  a  restriction  and  limitation  on  the  power 
of  sale.  They  were  meant  to  prevent  the  son  from  selling  or  mort- 
gaging his  interest. 

It  has  been  held  by  this  court  in  a  number  of  cases  that,  "  where 
a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life  es- 
tate, the  power  of  disposal  is  only  coextensive  with  the  estate 
which  the  devisee  takes  under  the  will,  and  means  such  disposal 
as  a  tenant  for  life  could  make,  unless  there  are  other  words 
clearly  indicating  that  a  larger  power  was  intended."  (Hender- 
son v.  Blackburn,  104  111.  227,  44  Am.  Rep.  780;  In  re  Estate  of 
Cashman,  134  111.  88,  24  N.  E.  963.)  In  the  will  here  under  con- 
sideration there  are  no  other  words  besides  those  devising  the 
estate,  which  clearly  indicate  that  a  larger  power  of  sale  was 
intended  to  be  conferred  than  such  power  of  sale  as  a  tenant  for 
life  could  exercise. 

In  Welsch  v.  Belleville  Savings  Bank  (supra),  we  said  (page 
204)  :  "  It  may  be  laid  down  as  a  general  rule  that  in  all  cases 
where,  by  the  terms  of  a  will,  there  has  been  an  express  limitation 
of  an  estate  to  the  first  taker  for  life,  and  a  limitation  over,  any 
general  expressions,  *  *  *  apparently  giving  the  tenant  for 
life  an  unlimited  power  over  the  estate,  but  which  do  not  in  ex- 
press terms  do  so,  must  be  regarded  as  referring  to  the  life  estate 
only,  and  therefore  as  limited  by  such  interest."  Here  the  words 
above  quoted  from  clause  5  of  the  will  cannot  be  said  to  give  the 
tenant  for  life  an  unlimited  power  of  sale  in  express  terms.  If 
the  words  referred  to  can  be  regarded  as  anything  else  than  a 
restriction  or  limitation  upon  the  power  of  sale,  they  can  only  be 
construed  as  a  general  expression  which  apparently  gives  the 
tenant  for  life  a  power  of  sale.  We  are  of  the  opinion  that  there 
is  nothing  in  the  language  used  in  clause  5  which  raises  the  inter- 
Vol.  VIII —  39 
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est  given  to  the  appellant  John  Peter  Metzen  in  clause  2  from  an 
interest  as  tenant  for  life  to  an  absolute  fee  title  to  the  residue 
of  the  estate. 

We  do  not  regard  the  following  words  in  clause  4  of  the  will, 
to  wit,  "  in  case  of  the  death  of  my  son,  John  Peter  Metzen,  with- 
out leaving  issue,"  as  importing  an  indefinite  failure  of  issue,  and 
therefore  it  cannot  be  said  that  clause  4  is  void  for  remoteness. 
The  words,  "  without  leaving  issue,"  as  used  in  clause  4,  mean 
"  without  leaving  issue  "  at  the  time  of  the  death  of  the  devisee, 
and  not  at  the  time  of  the  death  of  the  devisor.  Such  words  as 
are  here  used  create  a  definite  failure  of  issue ;  that  is  to  say,  the 
failure  of  issue  living  at  the  time  of  the  death  of  John  Peter 
Metzen.  (Smith  v.  Kimbell,  153  111.  368,  38  N.  E.  1029;  Strain 
v.  Sweeny,  163  111.  603,  45  N.  E.  201.) 

In  our  opinion  the  Circuit  Court  committed  no  error  in  sustain- 
ing the  demurrer  to  the  bill,  and  dismissing  the  same  for  want  of 
equity.    Accordingly,  the  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


Dorsey  et  al.  vs.  Dodson  et  at. 
[Supreme  Court  of  Illinois,  April  24,  1903;  203  111.  32,  67  N.  E.  395.] 

Wills  —  Construction — Lapsed  Legacies  —  Partial  In- 
testacy. 

Testator  gave  his  brother  the  income  of  a  certain  sum  during  his 
natural  life,  and  to  each  of  his  sisters  a  certain  sum;  sufficient  real 
estate  to  be  sold  to  pay  all  bequests.  Another  clause  in  the  will 
directed  a  sale  of  the  residue  of  the  real  estate,  the  proceeds  to  be 
equally  divided  between  the  brother  and  the  two  sisters,  and  the  fol- 
lowing clause  gave  the  residue  of  the  personal  estate  remaining,  not 
otherwise  disposed  of,  to  such  brother  and  sisters  in  equal  shares. 
The  brother  died  before  any  sale  or  distribution  under  the  will  was 
made,  and  one  sister  died  before  testator  did.  Held,  that  the  brother's 
legacy  did  not  lapse,  but  that  the  provisions  of  the  will  for  the 
deceased  sister  all  lapsed,  and  the  property  bequeathed  to  her  became 
intestate  estate. 

Appeal  from  Appellate  Court,  Third  District. 
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Proceedings  to  settle  the  estate  of  Bartow  W.  Green,  deceased. 
From  an  order  of  the  Appellate  Court  (104  111.  App.  589)  affirm- 
ing in  part  an  order  of  the  Circuit  Court  directing  a  certain  divi- 
sion of  the  estate  by  Joseph  Dodson  as  executor  thereof,  and  in 
part  reversing  said  order,  Howell  M.  Dorsey  and  another,  as 
heirs-at-law  of  a  legatee  under  the  will,  whose  death  preceded 
testator's,  appeal. 

Reversed. 

R.  E.  Dorsey  and  E.  W.  Hayes,  for.  appellants. 

Jesse  Peebles,  David  E.  Keefe,  Bell  &  Burton,  and  Goodrich, 
Vincent  &  Bradley,  for  appellees. 

Cartwright,  J. —  Bartow  W.  Green,  a  bachelor,  died  Decem- 
ber 16,  1898,  leaving  a  last  will  and  testament,  which  was  ad- 
mitted to  probate  in  the  County  Court  of  Macoupin  county.  There 
are  many  bequests  and  provisions  in  the  will,  but  the  only  ones  to 
which  this  litigation  relates  are  the  following :  The  testator  gave 
to  his  brother,  John  J.  Green,  during  his  natural  life,  the  income 
of  $10,000,  to  be  paid  by  the  executor,  the  principal  to  be  dis- 
tributed after  the  termination  of  the  life  estate,  as  therein  directed. 
To  his  sister  Henrietta  Dorsey  he  gave  $5,000,  and  the  like  sum  of 
$5,000  to  his  sister  Fanny  Knapp.  He  provided  that  the  executor 
should  sell  all  real  estate  necessary  to  pay  and  discharge  all  the 
bequests  in  the  will  which  could  not  be  paid  out  of  his  personal 
estate,  and  he  finally  disposed  of  the  residue  of  his  real  estate  and 
personal  property  by  separate  clauses  of  the  will  —  the  nineteenth 
and  twentieth.  The  nineteenth  directed  the  executor  to  sell  the 
residue  of  his  real  estate,  and  turn  over  the  proceeds,  whether 
money,  notes,  mortgages,  or  other  property,  to  his  said  brother, 
John  J.  Green,  and  his  sisters,  Henrietta  Dorsey  and  Fanny 
Knapp,  to  be  equally  divided  between  them,  share  and  share  alike. 
The  twentieth  gave  all  the  residue  of  his  personal  estate  not  other- 
wise disposed  of  in  the  will,  after  the  payment  of  bequests,  debts, 
and  expenses,  to  his  said  brother,  John  J.  Green,  and  his  sisters, 
Henrietta  Dorsey  and  Fanny  Knapp,  to  be  equally  divided  between 
them,  share  and  share  alike.  Henrietta  Dorsey  died  in  the  life- 
time of  the  testator,  and  John  J.  Green  died  after  the  death  of  the 
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testator,  before  any  sale  or  distribution  under  the  will  had  been  , 

made.  Upon  an  application  of  the  executor  for  an  order  of  dis- 
tribution of  the  property  of  the  estate  there  was  a  controversy 
concerning  disposition  of  the  shares  of  said  John  J.  Green  and  | 

Henrietta  Dorsey.  The  County  Court  decided  that  the  legacies 
of  John  J.  Green  did  not  lapse,  and  that  his  estate  should  receive 
the  same,  but  that  all  the  legacies  and  provisions  for  Henrietta 
Dorsey  did  lapse ;  that  the  legacy  of  $5,000  to  her  and  her  one-  j 

third  of  the  proceeds  of  the  sale  of  the  residue  of  the  real  estate,  ! 

under  the  nineteenth  clause,  should  both  go  into  the  residue  of  | 

the  personal  estate  to  be  divided  under  the  twentieth  clause,  and 
that,  after  Fanny  Knapp  and  the  estate  of  John  J.  Green  had  each  j 

taken  one-third  of  the  residue  as  swelled  by  such  additions,  the 
remaining  one-third  lapsed  and  became .  intestate  estate.  The 
executor  was  ordered  to  pay  one-third  of  the  proceeds  of  the  sale 
of  real  estate  to  Fanny  Knapp,  one-third  to  the  estate  of  John  J. 
Green,  and  to  put  the  one-third  of  Henrietta  Dorsey  and  her 
legacy  into  the  residuary  fund,  and  divide  such  residuary  fund, 
one-third  to  Fanny  Knapp,  one-third  to  the  estate  of  John  J. 
Green,  and  the  remaining  third  to  be  distributed  as  intestate  ( 

property,  according  to  the  laws  of  descent.  Appellants,  Howell 
M.  Dorsey  and  Lucy  G.  Hayes,  the  heirs  of  Henrietta  Dorsey, 
appealed  to  the  Circuit  Court.  That  court  agreed  with  the 
County  Court  that  the  gifts  to  John  J.  Green  did  not  lapse,  and 
that  the  legacy  of  $5,000  to  Henrietta  Dorsey  lapsed  by  her  death 
in  the  lifetime  of  the  testator,  and  went  into  the  residue  of  the 
personal  estate  under  the  twentieth  clause,  but  held  that  the  resi- 
due of  the  real  estate  ordered  by  the  nineteenth  clause  to  be  sold 
was  to  be  converted  into  personal  property  for  the  purpose  of  the 
will  only,  and  that  when  the  gift  of  one-third  thereof  to  Henrietta 
Dorsey  lapsed  it  became  intestate  property,  to  be  distributed  to 
the  heirs-at-law  of  the  testator.  The  executor  was  ordered  to 
distribute  to  the  heirs-at-law  one-third  of  the  proceeds  of  the 
real  estate,  and  to  put  the  $5,000  legacy  to  Henrietta  Dorsey  into 
the  residuary  fund  under  the  twentieth  clause,  giving  one-third 
of  it  to  Fanny  Knapp,  one-third  to  the  estate  of  John  J.  Green, 
and  distributing  the  remaining  third  as  intestate  property.  Ap- 
pellants again  appealed  to  the  Appellate  Court,  which  settled  the 
rights  of  the  parties  the  same  as  the  County  Court,  affirming  the 
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order  of  the  Circuit  Court  as  to  the  legacy  of  $5,000,  but  re- 
versing it  as  to  the  one-third  of  the  proceeds  of  the  real  estate 
given  to  Henrietta  Dorsey.  The  Circuit  Court  was  directed  to 
enter  an  order  in  accordance  with  that  conclusion  of  the  Appel- 
late Court.  This  further  appeal  was  prosecuted  from  the  judg- 
ment of  the  Appellate  Court. 

The  testator,  having  given  specific  legacies  to  his  brother,  John 
J.  Green,  and  each  of  his  two  sisters,  Henrietta  Dorsey  and  Fanny 
Knapp,  and  having  provided  that  the  executor  should  sell  such 
real  estate  as  might  be  necessary  to  pay  and  discharge  those 
legacies  and  the  others  given  by  the  will,  disposed  of  the  re- 
mainder of  such  real  estate  by  the  nineteenth  clause,  by  directing 
a  sale  of  the  same  and  a  division  of  the  proceeds  equally  between 
his  said  brother  and  sisters.  Henrietta  Dorsey  died  in  his  life- 
time, and  one  of  the  questions  to  be  decided  is  what  became  of  her 
share. 

Where  a  will  directs  an  executor  to  sell  real  estate  and  divide 
the  proceeds,  equity  will  apply  the  doctrine  of  equitable  conver- 
sion, and  regard  the  devise  as  one  of  personal  property,  and  not 
of  real  estate.  (Crerar  v.  Williams,  145  111.  625,  34  N.  E.  467,  21 
L.  R.  A.  454.)  That  doctrine  is  founded  on  the  principle  that 
equity  regards  that  as  done  which  ought  to  have  been  done,  and 
the  nature  of  the  property  is  considered  as  changed  for  the  pur- 
poses of  the  will.  The  testator  having  directed  that  his  real  estate 
be  changed  into  personal  property  for  the  purposes  of  the  will, 
equity  regards  it  as  already  done,  if  such  purposes  require  it. 
But  equity  never  presumes  a  conversion  of  real  estate  into  per- 
sonal property  unless  such  a  change  is  necessary  to  accomplish 
the  lawful  purposes  of  the  will.  If  circumstances  arise  which 
render  the  conversion  unnecessary,  or  if  the  purposes  of  a  change 
fail,  the  law  will  not  regard  the  conversion  as  made.  In  such  a 
case  the  conversion  is  not  required,  and  ought  not  to  be  made, 
and  therefore  the  foundation  of  the  rule  does  not  exist.  (Rich- 
ards v.  Miller,  62  111.  417;  Chamberlain  v.  Taylor,  105  N.  Y.  185, 
11  N.  E.  625;  1  Jarman  Wills,  558.)  Whenever  the  conversion 
directed  by  a  will  totally  fails,  or  the  purposes  of  the  will  are 
otherwise  satisfied,  the  property  remains  as  land,  a  conversion 
being  wholly  unnecessary.  In  this  case,  if  all  those  entitled  to 
share  in  the  proceeds  of  the  property  had  died  in  the  life  of  the 
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testator,  the  purposes  of  the  conversion  would  have  wholly  failed, 
and  the  real  estate  would  have  passed,  as  such,  to  the  heirs. 
There  was  a  partial  failure,  only,  by  the  death  of  Henrietta 
Dorsey,  and  the  sale  was  still  necessary  to  determine  the  shares 
of  Fanny  Knapp  and  the  estate  of  John  J.  Green,  but  in  such  a 
case  the  surplus  goes  to  the  heirs,  although  in  form  of  money, 
unless  a  contrary  intent  appears  from  the  context  of  the  will. 
(3  Pomeroy  Eq.  Jur.,  §  1171.)  Unless  the  testator  manifests 
a  contrary  intent,  the  law  presumes  that  he  intended  to  deprive 
the  heir  of  the  land  for  a  particular  purpose,  and,  if  that  purpose 
fails  in  part,  the  portion  as  to  which  it  fails  will  go  to  the  heirs. 
In  the  nineteenth  clause  the  testator  was  dealing  with  the  residue 
of  his  real  estate,  and  ordered  it  converted  for  the  purpose  of  a 
division,  and  there  is  nothing  in  the  will  manifesting  an  intent 
that  upon  a  failure  of  his  purpose  that  share  should  be  added  to 
the  residue  of  the  personal  estate.  There  was  a  partial  failure  of 
the  purposes  for  which  the  conversion  was  to  be  made,  with  no 
provision  for  such  a  contingency.  We  think  the  Circuit  Court 
was  right  in.  disposing  of  the  share  given  to  Henrietta  Dorsey  by 
the  nineteenth  clause,  and  that  it  did  not  become  a  part  of  the 
residuary  personal  estate  disposed  of  by  the  twentieth  clause. 

The  other  question  in  the  case  relates  to  the  legacy  of  $5,000 
to  Henrietta  Dorsey.  The  general  rule  is  that  if  a  legacy  lapses, 
and  there  is  a  general  residuary  clause  sufficient  to  embrace  it 
in  its  terms,  it  will  sink  into  the  residuum.  This  is  based  entirely 
upon  the  presumed  intention  of  the  testator  that  the  residuary 
clause  shall  include  everything  not  effectually  devised  or  disposed 
of.  Upon  the  failure  of  a  particular  intent  to  give  a  legacy  to 
some  person,  the  courts  give  effect  to  the  general  intent  mani- 
fested by  the  residuary  clause,  presuming  that  the  testator  prefers 
the  residuary  legatee  to  every  one  except  the  particular  legatee. 
But  where  a  testator  gives  legacies  to  several  persons,  and  then 
provides  for  a  division  of  the  residue  between  the  same  persons, 
the  rule  and  the  reason  for  it  fail.  The  rule  in  such  case  is 
stated  in  Schouler  Wills  (3d  ed.,  §  519),  as  follows:  "Where 
legacies  are  given  to  several  legatees,  and  the  residue  is  be- 
queathed to  the  same  legatees,  it  follows  that  the  residue  will  not 
include  a  lapsed  legacy  to  one  of  them."  To  hold,  in  such  a 
case,  that  the  testator  intended  the  lapsed  legacy  to  fall  into  the 
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residuum,  was  said  in  Craighead  v.  Given  (10  Serg.  &  R.  351),  to 
hold  that  the  testator  intended  to  bequeath  to  one  who  died  a 
portion  of  the  residue  happening  in  consequence  of  his  own  death 
—  a  construction  which  could  never  be  supported.  Where  a 
testator  gives  specific  legacies  to  several  legatees,  and  gives  the 
residue  to  them  as  tenants  in  common,  if  each  one  receives  his 
share  of  the  residue  over  and  above  the  specific  legacies,  he  re- 
ceives exactly  what  the  testator  intended  to  give  him.  Having 
given  to  each  specific  sums,  and  a  specific  share  of  the  excess 
over  the  total  of  such  sums,  the  proportion  of  those  who  live  is  not 
to  be  enlarged  by  a  lapsed  legacy.  It  is  not  to  be  inferred  that 
the  testator  intended  that  a  lapsed  legacy  to  one  should  fall  into 
the  residue,  so  that  the  survivors  should  receive  a  different  and 
increased  proportion  of  the  testator's  estate.  (Green  v.  Pertwee, 
5  Hare,  249;  Silcox  v.  Nelson,  24  Ga.  84;  Lombard  v.  Boyden, 
5  Allen,  249;  Lloyd  v.  Lloyd,  4  Beav.  231.)  Not  only  did  the 
specific  legacy  to  Henrietta  Dorsey  lapse,  but  her  share  of  the 
residuary  estate  also  lapsed,  and  to  carry  the  lapsed  legacy  to  her 
forward  into  the  residuum  would  be  to  add  one-third  of  it  to 
another  lapsed  legacy  to  her,  and  augment  the  shares  of  Fanny 
Knapp  and  the  estate  of  John  J.  Green  with  the  remaining  two- 
thirds,  contrary  to  the  rule  of  law  in  such  cases.  It  will  be  seen 
that  the  same  rule  would  apply  as  to  the  share  of  Henrietta  Dor- 
sey in  the  proceeds  of  the  real  estate  under  the  nineteenth  clause, 
and  for  the  same  reason  it  could  not  go  into  the  residue.  The 
testator  gave  the  proceeds  to  her  and  her  brother  and  sister  in 
equal  shares,  and  could  not  have  intended,  in  case  of  her  death, 
that  her  share  should  pass  to  her  and  the  same  brother  and  sis- 
ter under  the  twentieth  clause.  The  provisions  of  the  will  for 
Henrietta  Dorsey  all  lapsed,  and  under  its  terms  became  intes- 
tate estate,  to  be  distributed  as  such,  under  the  statute  of  descent. 

The  judgment  of  the  Appellate  Court  and  the  order  of  the 
Circuit  Court  are  reversed,  and  the  cause  is  remanded  to  the 
Circuit  Court,  with  directions  to  enter  an  order  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 
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In  re  Morrison's  Estate. 

[Supreme  Court  of  Ohio,  April  28,  1903;  68  Ohio,  252,  67  N.  E.  567. 1 

Administrator  —  Appointment  —  Jurisdiction  —  Appoint- 
ment of  Successor. 

The  appointment  of  an  administrator  by  the  Probate  Court,  and  his 
acceptance  of  the  trust,  and  qualification  as  such,  give  that  court 
jurisdiction  not  only  of  the  estate,  but  also  of  the  person  of  the  ad- 
ministrator, until  his  accounts  as  such  administrator  are  settled;  and 
that  jurisdiction  is  not  ousted  by  the  fact  that  on  motion  of  parties 
interested,  and  after  due  notice  to  the  administrator,  the  court  makes 
an  order  requiring  him  to  make  settlement,  and  at  the  same  time 
and  by  the  same  entry  orders  his  removal  and  appoints  a  successor. 
(Syllabus  by  the  court) 

Error  to  Circuit  Court,  Knox  county. 

In  the  matter  of  the  estate  of  James  Morrison,  deceased.  Ap- 
plication for  an  accounting.  In  the  year  1852  the  plaintiff  in 
error,  Robert  Miller,  was  appointed  by  the  Probate  Court  of 
Knox  county,  administrator  de  bonis  non  with  the  will  annexed 
of  the  estate  of  James  Morrison,  deceased,  late  of  that  county. 
In  the  year  1862  Miller  filed  a  partial  account  as  administrator, 
which  was  duly  approved.  In  the  year  1890  a  suit  was  brought 
in  the  Court  of  Common  Pleas  of  Knox  against  Miller,  as  ad- 
ministrator, by  defendants  in  error,  Letitia  S.  Ogelvie  et  al., 
beneficiaries  under  the  will  of  Morrison,  to  compel  Miller  to 
account  for  assets  of  the  estate  not  before  accounted  for,  which 
cause,  being  tried  in  the  Common  Pleas,  was  appealed  to  the  Cir- 
cuit Court,  where,  on  trial  at  March  term,  1895,  a  finding  and 
judgment  was  had  in  favor  of  plaintiffs;  and  it  was  further 
ordered  that  "  this  cause  be  sent  to  the  Probate  Court  of  Knox 
county,  Ohio,  with  orders  to  carry  the  decree  of  this  court  into 
effect,  and  to  take  the  above  account  as  therein  ordered."  Soon 
thereafter  a  motion  was  made  by  the  legatees  to  require  Miller 
to  give  a  new  bond,  the  sureties  on  his  original  bond  being  dead. 
Due  notice  being  given  Miller  of  the  motion  and  of  the  hearing 
thereof,  and  he  failing  to  show  any  reason  to  the  contrary,  such 
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order  was  entered.  Miller,  failing  to  comply,  was  removed,  and 
one  Sapp  appointed  as  his  successor.  It  was  also,  at  the  same 
time,  and  by  the  same  entry,  further  ordered  "that  the  said 
Robert  Miller  do  forthwith  deliver  to  said  Dwight  E.  Sapp,  as 
such  administrator,  upon  his  being  qualified  as  such  administrator, 
all  moneys  and  property  in  his  hands  belonging  to  said  estate,  and 
pay  over  to  him  the  balance  due  and  owing  said  estate.  It  is  fur- 
ther ordered  that  said  Robert  Miller  make  final  settlement  of  his 
administration  of  this  estate."  On  motion  of  Sapp,  adminis- 
trator, a  citation  was  then  issued  to  Miller  to  file  an  account  of 
the  administration  of  the  estate.  He  answered,  denying  the  juris- 
diction of  the  court ;  arguing  that  he  had  been  removed,  and  was 
not  then  acting  as  administrator.  Demurrer  to  this  answer  was 
sustained,  and  Miller  ordered  to  account.  Attachment  was  then 
issued  as  for  a  contempt.  To  this  Miller  made  the  same  answer. 
The  Probate  Court  held  against  him,  and  a  writ  of  attachment 
was  ordered.  Thereupon,  on  December  n,  1895,  Miller  filed 
an  account.  Exceptions  were  taken  to  the  account  by  the  de- 
fendants in  error  and  others,  and,  being  in  part  adjudged  against 
them,  the  cause  was  by  them  appealed  to  the  Court  of  Common 
Pleas.  In  that  court  Miller  interposed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  neither  the  Probate  Court  nor  that 
court  had  jurisdiction  either  of  the  account  or  of  the  accountant. 
This  motion  was  sustained,  and  the  cause  ordered  dismissed. 
On  error  to  the  Circuit  Court,  the  judgment  of  the  Common 
Pleas  was  reversed  for  error  in  sustaining  the  motion  to  dismiss 
the  appeal,  and  Miller  brings  error. 
Affirmed. 

Mclntire  &  Mclntire  and  Cooper  &  Moore,  for  plaintiff  in 
error. 

/.  B.  Wright  and  /.  B.  Graham,  for  defendants  in  error. 

Spear,  J. —  It  was  the  opinion  of  the  Circuit  Court  that  the 
Probate  Court  had  jurisdiction  over  Miller,  and  the  account  he 
was  required  to  file,  and  the  exceptions  thereto,  although  he  had 
been  removed  for  noncompliance  with  the  order  to  give  an  addi- 
tional bond.    In  this  we  think  that  court  was  right.    The  precise 
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question  has  not  before  been  presented  to  this  court  —  at  least, 
not  in  any  reported  case.  Attention  is  called  by  counsel  for  plain- 
tiff in  error  to  the  cases  of  Weaver  v.  Reese  (6  Ohio,  418) ;  Tracy's 
Adm'x  v.  Card's  Adtn'r  (2  Ohio  St.  431) ;  Davis  v.  Davis  (n 
id.  386)  ;  Curtis  v.  Lynch' s  Adm'rs  (19  id.  392)  ;  Douglas  v.  Day 
(28  id.  175)  ;  Might  on  v.  Dawson  (38  id.  650)  ;  Slagle  v.  Entre- 
kin  (44  id.  637,  10  N.  E.  675),  and  Garver  v.  Tisinger  (46  Ohio 
St.  56,  18  N.  E.  491 )  ;  and  it  is  sought  to  draw  from  them  the 
rule  that  the  only  mode  provided  by  law  in  this  State  for  enforc- 
ing a  determination  of  the  amount  due  the  estate  from  an  admin- 
istrator who  has  been  removed  is  by  suit  on  the  administration 
bond.  It  is  true  that  chance  observations  here  and  there  in  some 
of  these  cases  tend  to  give  color  to  this  proposition,  but  the  ques- 
tion was  not  before  the  court  in  any  of  these  cases,  nor  is  it  be- 
lieved that  any  of  the  judges  who  prepared  the  opinions  intended 
to  express  a  personal  judgment  upon  it.  It  is  true,  also,  that,  as 
held  in  Davis  v.  Davis  (supra) ,  the  Probate  Court  is  one  of  special 
and  limited  jurisdiction,  and  that  the  grants  of  power  are  specific, 
and  that  other  powers  are  limited  to  such  as  are  necessary  and 
proper  to  carry  into  effect  the  powers  expressly  granted.  But 
the  Constitution  (art.  4,  §  8)  provides  that  that  court  "  shall  have 
jurisdiction  in  probate  and  testamentary  matters,  the  appointment 
of  administrators  and  guardians,  the  settlement  of  the  account  of 
executors,  administrators,  and  guardians  *  *  *  and  such  other 
jurisdiction,  in  any  county  or  counties,  as  may  be  provided  by 
law."  And  the  statute  (Rev.  Stat.  Ohio,  1892,  §  524),  in  fur- 
therance of  the  general  power,  specifically  provides  jurisdiction 
"  to  direct  and  control  the  conduct,  and  to  settle  the  accounts  of 
executors  and  administrators,  and  to  order  the  distribution  of 
estates."  These  provisions,  though  specific,  are  comprehensive 
and  ample,  and  entirely  cover  the  case,  unless  the  fact  that  the 
administrator  had  been  removed  ousts  that  court  of  its  jurisdic- 
tion of  his  person,  and  of  his  accounts.  Why  should  it?  That 
court  has  original  jurisdiction  of  the  res  —  the  estate.  It  is 
incumbent  upon  that  court  to  require  the  administrator  to  per- 
form his  duty.  He  had  not  settled  the  estate,  and  was  liable  to  be 
ordered  at  any  time  to  file  his  final  account.  The  Probate  Court 
is  the  court  in  which  it  should  be  filed.  No  other  court  is  so  well 
suited  to  direct  the  duty  In  that  respect,  and  enforce  its  perform- 
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ance.  True,  also,  is  it  that,  so  far  as  subsequent  conduct  of  the 
administration  of  the  estate  is  concerned,  his  power  was  at  an 
«nd ;  but  his  full  duty  had  not  been  performed,  and  it  appears  the 
extreme  of  technicality  to  assume  that  the  court  from  which  he 
derived  all  his  powers  is  shorn  of  jurisdiction  to  enforce  obedience 
to  the  plain  duty  incident  to  those  powers.  Among  those  plain 
duties  was  that  of  duly  accounting  in  that  court  for  his  trust,  and 
this  duty  was  a  continuing  one..  His  bond  specifically  requires 
that  he  render  a  true  account  when  required  by  the  law.  The 
law  (§  6175)  also  specifically  provides  that  he  shall,  within  eigh- 
teen months  after  appointment,  render  an  account,  and  in  like 
manner  render  further  accounts  every  twelve  months  thereafter, 
until  the  estate  shall  be  wholly  settled,  and  this  provision  is  irre- 
spective of  any  order  of  the  court  to  that  effect.  Slagle  v. 
Entrekin  (supra)  is  authority  for  the  proposition  that  an  admin- 
istrator cannot  oust  the  Probate  Court  of  jurisdiction  by  resigning 
pending  the  settlement  of  his  accounts.  In  that  case  the  adminis- 
trator had  filed  an  incorrect  account.  Does  not  the  principle  ap- 
ply as  well  to  a  case  where  he  has  neglected  to  file  any  account  ? 
The  crucial  fact  is  present  in  both  cases,  viz.,  that  the  adminis- 
tration of  the  estate  remains  unsettled.  His  accounts  relating  to 
past  transactions  have  not  ceased  to  be  the  accounts  of  his  ad- 
ministration simply  because  his  power  to  carry  on  future  trans- 
actions is  gone. 

We  are  not  materially  aided  by  text-writers  or  by  adjudications 
in  other  States,  inasmuch  as  the  jurisdiction  of  the  Probate  Court 
in  any  State  depends  upon  the  Constitution  and  statutes  of  that 
State.  Nor  is  there  special  and  definite  provision  by  our  statute. 
But  there  is  no  suggestion  in  sections  5994  to  6252,  or  elsewhere 
that  we  have  been  able  to  discover,  that  an  administrator  may  not, 
after  removal,  be  required  to  account  to  the  Probate  Court  for 
past  transactions,  and  that  court  thereupon  adjudicate  such  ac- 
count. There  is  an  apparent  legislative  intent  that  such  course 
is  proper,  found  in  the  act  of  April  11,  1884  (§  6175a,  Rev. 
Stat.  1892),  by  which  it  is  provided  that  where  an  administrator 
has  died  before  the  estate  has  been  fully  administered,  his  executor 
or  administrator  is  required  to  render  a  final  account  of  such 
administration  within  six  months.  And  in  the  recent  case  of  The 
Estate  of  Plummer  Sidwell,  Deceased  (67  Ohio  St.  464,  66  N.  E. 
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521),  this  court  held,  in  giving  construction  to  that  statute,  that 
exceptions  might  be  taken  to  such  account,  and  that  it  was  a  duty 
incumbent  on  the  administrator  to  defend  the  estate  in  the  Pro- 
bate Court,  and  by  appeal  if  necessary.  Prior  to  the  passage  of 
this  statute  it  had  been  held  that  there  was  no  power  to  compel 
such  action  by  the  administrator  of  a  deceased  administrator, 
and  that  in  that  condition  the  only  remedy  was  a  suit  on  the 
bond.  But  in  such  case  there  was  no  person  in  esse  under 
any  obligation  to  fulfill  the  duty^  the  party  who  had  engaged 
to  do  it  having  deceased.  In  the  present  case  there  is  a 
party  living  upon  whom  the  duty  rests,  which  duty  is  ex- 
pressed in  the  plain  terms  hereinbefore  given.  Is  it  not  entirely 
clear  that  such  accounting  was  required  in  this  case  —  if  not 
by  the  court  at  least  by  the  law?  Section  6175a  provides  that 
the  Probate  Court  is  the  tribunal  to  settle  the  accounts  of  an 
administrator  whose  powers  have  ceased  by  death.  Can  it  be 
said  that,  giving  effect  to  the  spirit  of  this  law,  it  is  any  less  the 
tribunal  in  a  case  where  the  administrator's  powers  have  ceased 
by  removal? 

There  is,  too,  force  in  the  suggestion  that,  if  the  administrator 
was  not  otherwise  before  the  court  for  the  purpose  of  an  account- 
ing, he  was  there  by  virtue  of  the  proceeding  then  pending.  It 
is  clearly  within  the  power  of  the  Probate  Court  to  order  the 
filing  of  an  account  by  a  delinquent  administrator,  whether  moved 
thereto  by  an  interested  party  or  not.  Such  filing  relates  to  his 
conduct  as  administrator.  Miller  was  before  the  court  in  a  mat- 
ter respecting  his  conduct.  The  entry  should  be  taken  as  a  whole. 
The  same  adjudication  which  ordered  his  removal  likewise 
ordered  him  to  account.  It  is  not  doubted  that  the  order  of 
removal  was  effective.  How  can  he  plead  want  of  jurisdiction 
as  to  one  part  of  the  adjudication  more  than  to  the  other? 

We  are  of  opinion  that  the  Probate  Court  had  jurisdiction  of 
the  person  of  the  administrator  as  well  as  of  the  subject-matter, 
and  that  there  was  no  error  in  the  holding  and  judgment  of  the 
Circuit  Court  to  that  effect. 

Judgment  affirmed. 

Burket,  C.  J.,  and  Davis,  Shauck,  Price,  and  Crew,  JJ., 
concur. 
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Williams  et  al.  vs.  Miles  et  a/. 
[Supreme  Court  of  Nebraska,  April  9,  1903;         Nebr.       ,  94  N.  W.  705.! 

Will  —  Revocation  —  Presumptions  —  Revival  of  Former 
Will  —  Common  Law  —  Lost  Will  —  Evidence  of  Con- 
tents— Witness — Competency  —  Transactions  with  De- 
cedent —  Parol  Evidence.- 

1.  Where  a  will  is  shown  to  have  been  made  and  left  in  the  custody  of 

the  testator,  if  it  cannot  be  found  after  his  death  the  presumption 
is  that  the  testator  destroyed  it  anitno  revocandi. 

2.  But  this  is  a  presumption  of  fact  only.    It  may  be  overcome  by  evi- 

dence, circumstantial  or  otherwise,  to  the  contrary;  and  declarations 
of  the  testator  may  be  shown  for  this  purpose. 

3.  If  the  testator  destroys  a  subsequent  will  revoking  a  former  one  by 

implication,  such  act,  of  itself,  will  not  operate  to  revive  the  former 
will. 

4.  Whether  the  former  will  is  revived  in  such  a  case  depends  upon  the 

intention  of  the  testator,  which  is  to  be  deduced  from  all  the  cir- 
cumstances. 

5.  Term  "   common  law  of  England,"  as  used  in  Comp.  Stat.  1901,  chap. 

15a,  refers  to  that  general  system  of  lav/  which  prevails  in  England, 
and  in  most  of  the  United  States  by  derivation  from  England,  as 
distinguished  from  the  Roman  or  civil-law  system.  Hence  the  statute 
does  not  require  adherence  to  the  decisions  of  the  English  common- 
law  courts  prior  to  the  Revolution  in  case  this  court  considers  subse- 
quent decisions,  either  in  England  or  America,  better  expositions  of 
the  general  principles  of  that  system. 

6.  A  subsequent  will  which  has  the  effect  of  revoking  a  prior  will  may  be 

shown  for  the  purpose  of  defeating  probate  of  such  prior  will,  al- 
though, by  reason  of  its  loss  or  destruction,  the  exact  dispositions 
made  therein  cannot  be  shown  and  are  incapable  of  execution.  The 
revocation  will  be  effectual,  even  though  in  other  respects  the  will 
cannot  be  carried  out. 

7.  Although  the  contents  of  a  lost  will  cannot  be  proved   solely  by  the 

declarations  of  the  testator,  such  declarations  are  admissible  to  prove 
the  existence  of  the  will. 

8.  Persons  who  would  take  as  heirs  or  next  of  kin  in  case  of  intestacy 

are  not  disqualified,  under  Code  Civ.  Proc.,  8  329,  from  testify- 
ing as  to  transactions  and  conversations  with  the  deceased  in  a  con- 
test over  an  alleged  will. 

9.  In  such  cases  evidence  as  to  declarations  of  the  testator  should  be 

scrutinized  carefully  and  weighed  cautiously. 
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10.  If  the   instrument  is  in  fact  signed,  attested,  and  subscribed  as  re- 

quired by  the  statute,  a  formal  attestation  clause  is  not  necessary. 

11.  Hence  the  subscribing  witnesses  to  a  lost  will  may  testify  that  the 

testator  signed  and  they  witnessed  and  subscribed  in  the  required 
manner,  without  proving  that  there  was  an  attestation  clause,  or 
establishing  the  contents  thereof. 

12.  A  subsequent  will  may  have  the  effect  of  revoking  a  prior  will,  either 

by  reason  of  an  express  clause  of  revocation,  or  of  an  inconsistent 
disposition  of  the  testator's  property. 

13.  Unless  the   subsequent  will  expressly  revokes  the  former  one,  such 

former  will  is  only  revoked  so  far  as  it  is  inconsistent  with  the 
later.  A  complete  revocation  will  not  result  unless  the  general  tenor 
of  the  later  will  shows  clearly  that  the  testator  so  intended,  or  the 
two  instruments  are  so  plainly  inconsistent  as  to  be  incapable  of 
standing  together. 

14.  Courts  do  not  favor  revocation  by  implication,  and  incline  to  such 

a  construction  as  will  give  effect  to  both  instruments. 

15.  The  fact  that  a  subsequent  will  was  made  is  not  sufficient,  of  itself, 

and  without  some  proof  of  its  actual  contents,  to  show  revocation 
of  a  former  will. 

16.  Parol  evidence  to  show  that  a  former  will  was  revoked  by  implica- 

tion by  reason  of  a  subsequent  will,  which  cannot  be  found,  must 
be  clear,  unequivocal,  and  convincing. 
(Syllabus  by  the  court.) 

Commissioners'  opinion.  Department  No.  2.  Appeal  from 
District  Court,  Richardson  county;  Thompson,  Judge. 

Suit  by  Joseph  Williams  and  others  against  Joseph  H.  Miles 
and  others.  From  the  judgment,  plaintiffs  and  defendant  Samuel 
A.  Miles  appeal. 

Affirmed. 

/.  H.  Broady,  A.  J.  Weaver,  J  no,  L.  Webster,  and  John  H. 
Atwood,  for  appellants. 

F.  Martin,  E.  Falloon,  and  C.  Gillispie,  for  appellees. 

Pound,  C. —  The  general  purpose  and  nature  of  this  contro- 
versy are  stated  in  the  opinion  of  the  court  on  another  branch  of 
the  cause.  (Williams  v.  Miles  [Nebr.],  89  N.  W.  451).  It  will 
be  sufficient  to  say,  for  the  purposes  of  the  present  opinion,  that 
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the  decree  appealed  from  was  rendered  in  a  suit  begun  originally 
in  the  County  Court  of  Richardson  county  for  the  purpose,  among 
other  things,  of  having  an  order  admitting  a  certain  instrument 
to  probate  as  the  last  will  of  Stephen  B.  Miles  vacated  and  set 
aside.  Stephen  B.  Miles  died  at  Falls  City,  in  this  State,  in  1898, 
leaving  surviving  him  Joseph  H.  Miles,  one  of  the  appellees,  and 
Samuel  A.  Miles,  one  of  the  appellants,  his  sons,  and  a  number 
of  descendants  of  two  deceased  daughters.  In  the  year  1888  he 
had  made  a  will  at  Rulo,  in  Richardson  county,  in  which  he  gave 
substantially  his  entire  estate,  amounting  at  the  time  of  his  death 
to  upwards  of  $1,000,000,  to  Joseph  H.  Miles,  excluding  Samuel 
A.  Miles,  the  issue  of  his  two  daughters,  and  many  others  who 
had  claims  upon  his  bounty.  During  the  period  intervening  be- 
tween the  execution  of  this  will  and  his  death,  he  had  ceased  to 
take  an  active  hand  in  business  and  lived  mostly  at  hotels  in  St. 
Louis,  Mo.,  or  at  Falls  City.  After  his  death,  Joseph  H.  Miles, 
who  was  present  when  the  will  known  as  the  "  Rulo  will "  was 
executed,  in  1888,  and  was  acquainted  with  its  contents,  made 
an  extensive  search  in  every  place  in  which  papers  of  the  deceased 
were  known  to  be  or  were  likely  to  be  found,  for  the  purpose  of 
ascertaining  whether  there  was  a  will.  As  a  result  of  this  search, 
he  testifies  that  he  found  the  Rulo  will  in  an  unlocked  valise  in  a 
room  in  a  hotel  at  Falls  City,  which  had  been  occupied  by  the 
deceased,  under  circumstances  which,  to  say  the  least,  are  some- 
what extraordinary.  He  presented  the  will  to  the  County  Court 
of  Richardson  county  and  procured  its  probate.  The  appellants' 
case  is  that  in  1897  the  testator  executed  a  new  will  at  a  hotel  in 
St.  Louis,  where  he  was  in  the  habit  of  spending  his  winters, 
which  had  the  effect  of  revoking  the  Rulo  will;  that  Joseph  H. 
Miles  learned  of  the  existence  of  this  will  while  searching  for 
papers  left  by  his  father ;  and  that  he  fraudulently  concealed  and 
withheld  his  knowledge  thereof,  and,  by  so  doing,  procured  the 
will  of  which  he  was  the  beneficiary  to  be  probated.  It  is  also 
charged  that  he  obtained  possession  of  the  will  executed  at  St. 
Louis,  and  has  retained  the  same,  and  concealed  its  contents  from 
the  plaintiffs,  with  the  intent  and  purpose  of  cheating  and  de- 
frauding them,  the  heirs-at-law,  and  other  devisees  and  legatees 
of  the  testator.  The  later  will,  if  there  was  one,  has  not  been 
found. 
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The  evidence  with  reference  to  the  execution  of  what  may  be 
called  the  "  St.  Louis  will "  consists  of  the  testimony  of  two  wit- 
nesses—  the  manager  and  clerk  of  the  hotel  in  St.  Louis,  who 
appear  to  have  been  well  acquainted  with  the  testator.  They 
testify  that,  within  a  few  days  after  a  conversation  which  one  of 
them  had  with  the  testator  regarding  his  will,  the  testator  stated 
that  he  was  going  to  make  his  will  at  once,  and  apparently  went 
out  of  the  hotel  for  that  purpose ;  that  several  hours  thereafter 
he  came  to  the  office  in  the  hotel,  and  stated  that  he  had  made  a 
will ;  that  either  the  next  day,  or  within  two  or  three  days,  they 
were  summoned  to  the  testator's  room,  where  they  found  him  with 
some  document  drawn  upon  legal-cap  paper  before  him ;  that  the 
testator  said  to  therti,  "  Gentlemen,  I  want  you  to  witness  the 
signature  of  my  will;"  and  that  he  thereupon  took  a  pen,  and 
saying,  "  This  is  my  last  will,  and  I  want  you  to  witness  the  sig- 
nature to  it,"  signed  his  name,  and  procured  the  witnesses  to 
subscribe  theirs  also.  The  testimony  of  these  witnesses  is  very 
clear  and  circumstantial  as  to  the  execution  of  the  instrument, 
but  they  do  not  claim  to  know  anything  of  what  the  paper  con- 
tained, further  than  the  statement  of  the  testator  that  it  was  his 
will.  There  is,  however,  not  a  little  evidence  as  to  declarations 
of  the  testator  tending  to  show  that  he  had  made  disposition  of 
his  property  inconsistent  with  the  terms  of  the  Rulo  will,  and 
there  is  much  circumstantial  evidence  to  indicate  substantial 
reasons  moving  him  so  to  do.  The  trial  court  found  for  the 
defendants,  and  rendered  a  decree  accordingly,  which  is  now 
appealed  from. 

On  behalf  of  the  appellees  it  is  urged  that,  assuming  the  St. 
Louis  will  has  been  proved,  since  the  testimony  by  which  it  is 
shown  establishes  that  the  testator  retained  custody  of  or  had 
ready  access  to  it,  and  it  could  not  be  found  at  his  death,  we  must 
take  it  to  have  been  destroyed  by  the  testator  with  the  purpose  of 
revoking  it,  and  that  such  revocation,  in  the  absence  of  a  con- 
trary statutory  provision,  and  by  virtue  of  chapter  15a,  Comp. 
Stat.  1901,  would  have  the  effect  of  reviving  the  prior  will. 
Each  of  these  propositions  requires  some  qualification.  Where 
a  will  is  shown  to  have  been  made  and  left  in  the  custody  of 
the  testator,  if  it  cannot  be  found  after  his  death  the  presumption 
is  that  he  destroyed  it  animo  revocandi.     (1  Jarman  Wills,  *I33; 


WILLIAMS  ET  AL.  v.  MILES  ET  AL.  625 

Boyle  v.  Boyle,  158  111.  228,  42  N.  E.  140;  Colly er  v.  Colly er,  no 
N.  Y.  481,  18  N.  E.  no,  6  Am.  St.  Rep.  40s ;  Behrens  v.  Behrens, 
47  Ohio  St.  323,  25  N.  E.  209,  21  Am.  St.  Rep.  820;  Gardner  v. 
Gardner,  177  Pa.  St.  218,  35  Atl.  558.)  If  the  will  is  traced  out 
of  the  testator's  custody,  on  the  other  hand,  the  burden  is  on  him 
who  asserts  a  revocation  to  show  that  it  came  once  more  under 
the  testator's  control,  or  was  destroyed  by  his  direction.  ( 1  Jar- 
man  Wills,  *I33»)  In  such  cases  if  the  person  into  whose  hands 
the  will  is  traced  had  an  interest  in  procuring  its  destruction, 
some  courts  have  suggested  that  they  would  go  very  far  in  pre- 
sumptions as  to  the  contents  of  the  lost  will  and  the  mode  of  its 
disappearance.  {Chisholm's  Heirs  v.  Ben,  7  B.  Mon.  408.)  We 
need  not  examine  this  subject  in  the  case  at  bar.  Although  there 
is  some  circumstantial  evidence  which  might  create  a  suspicion 
that  the  St.  Louis  will  came  into  the  bank  at  Falls  City,  where 
Joseph  H.  Miles  would  have  had  access  to  it,  we  do  not  think 
there  is  enough  to  call  for  application  of  the  authorities  referred 
to,  even  if  we  were  prepared  to  follow  them.  {Clark  v.  Turner, 
50  Nebr.  290,  299,  69  N.  W.  843,  38  L.  R.  A.  433 ;  Collyer  v. 
Collyer,  no  N.  Y.  481,  486,  18  N.  E.  no,  6  Am.  St.  Rep.  405.) 
But  if  we  take  it  that  the  St.  Louis  will  —  assuming  that  there 
was  one  —  remained  in  the  custody  of  the  testator,  it  does  not 
follow  that  such  will  must  be  regarded  as  revoked.  The  pre- 
sumption of  destruction  animo  revocandi  is  one  of  fact  only.  It 
governs  in  the  absence  of  circumstances  tending  to  a  different 
conclusion,  but  may  be  overcome  by  circumstantial  or  other  evi- 
dence to  the  contrary.  (1  Jarman  Wills,  *I33;  Legare  v.  Ashe, 
1  Bay,  464;  Dazns  v.  Sigourney,  8  Mete.  [Mass.]  487;  M inkier 
v.  Minkler's  Estate,  14  Vt.  125;  Gardner  v.  Gardner,  supra.) 
And  declarations  of  the  testator  subsequent  to  the  execution  of 
the  will  are  admissible  for  this  purpose.  {Lawyer  v.  Smith,  8 
Mich.  411,  j j  Am.  Dec.  460;  Harring  v.  Allen,  25  Mich.  505; 
McDonald  v.  McDonald,  142  Ind.  55,  41  N.  E.  336;  Boyle  v. 
Boyle ,  158  111.  228,  42  N.  E.  140;  Behrens  v.  Behrens,  47  Ohio 
St.  323,  25  N.  E.  209,  21  Am.  St.  Rep.  820 ;  Gardner  v.  Gardner, 
177  Pa.  St.  218,  35  Atl.  558.)  In  the  analogous  case  of  a  will 
found  among  the  testator's  papers  in  a  mutilated  condition,  dec- 
larations of  the  testator  manifesting  good  will  toward  the  bene- 
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ficiaries,  showing  a  purpose  of  adhering  to  its  provisions,  or  that 
he  is  entirely  satisfied  therewith,  will  be  received  to  rebut  the 
presumption  of  revocation,  (i  Underhill  Wills,  §  232.)  In  the 
case  at  bar  the  declarations  of  the  testator  indicating  that  he  had 
made  and  was  adhering  to  dispositions  not  to  be  found  in  the 
Rulo  will  are  numerous  and  well  authenticated.  Moreover,  there 
are  circumstances  in  evidence  which  would  indicate  that,  in  case 
there  was  a  will  subsequent  to  the  Rulo  will,  it  represented  the 
final  intentions  of  the  testator.  But  even  if  we  held  that  the  St. 
Louis  will,  if  there  was  one,  was  destroyed  anitno  revocandi, 
would  it  follow  that  a  former  will,  revoked  by  the  St.  Louis  will, 
was  revived  by  destruction  of  the  latter?  This  raises  a  question 
of  some  difficulty,  which  has  given  rise  to  no  little  discussion. 

Our  statute  of  wills  follows  the  Massachusetts  act  of  1836, 
which,  as  to  execution  and  revocation,  is  modeled  on  the  statute 
of  frauds.  We  have  not  adopted  a  modern  statute  along  the  lines 
of  the  English  statute  of  1837.  Hence  the  question  must  be 
settled  in  this  State  without  reference  to  the  later  statutes  and 
decisions  thereunder,  except  as  they  indicate  a  sound  policy,  in 
accord  with  the  general  objects  and  purposes  of  every  statute  on 
the  subject.  If  the  first  will  is  destroyed,  and  a  subsequent  will 
is  revoked  or  canceled,  it  has  never  been  asserted  that  the  first 
will  is  revived.  But  if  the  first  will  remains  in  existence,  and  a 
second  will,  which  operated  to  revoke  it,  is  afterward  revoked 
or  canceled,  without  execution  of  a  new  one,  there  has  been 
much  divergence  of  opinion.  Lord  Mansfield  announced  a  rule, 
which  was  followed  by  the  common-law  courts  when  questions 
as  to  wills  disposing  of  real  property  came  before  them,  to  the 
effect  that  if  the  first  will  is  preserved,  and  a  subsequent  will, 
revoking  it  expressly  or  by  implication,  is  destroyed  or  canceled, 
the  revocation  is  repealed,  and  the  original  will  revived  and  con- 
tinued in  force,  by  virtue  of  these  circumstances.  {Harwood  v. 
Goodright,  1  Cowp.  [Eng.]  87,  91 ;  Goodright  v.  Glazier,  4  Burr. 
[Eng.]  2512.)  On  the  other  hand,  the  ecclesiastical  courts, 
which  had  jurisdiction  over  wills  disposing  of  personalty,  and 
from  whose  decisions  our  law  of  probate  and  administration  is 
derived  in  large  part,  held  to  a  more  flexible  rule;  endeavoring 
in  each  case  to  ascertain  the  testator's  intention,  and  making  that 
intention  the  criterion.     In  a  leading  case  the  doctrine  of  those 
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courts  was  stated  thus :  "  The  legal  presumption  is  neither  ad- 
verse to,  nor  in  favor  of,  the  revival  of  a  former  uncanceled,  upon 
the  cancellation  of  a  later  revocatory  will.  Having  furnished 
this  principle,  the  law  withdraws  altogether,  and  leaves  the  ques- 
tion as  one  of  intention  purely,  and  open  to  a  decision  either 
way,  solely  according  to  facts  and  circumstances."  (Usticke  v. 
Bawden,  2  Addams  [Eng.  Eccl.],  116.)  Counsel  urge  that  chap- 
ter 15a,  Comp.  Stat.  1901,  which  makes  the  common  law  of 
England  the  rule  of  decision  in  all  cases  not  governed  by  Con- 
stitution or  statutes,  so  far  as  applicable,  requires  us  to  follow 
the  rule  announced  by  Lord  Mansfield,  and  that  the  decisions 
of  common-law  courts  in  England  prior  to  the  Revolution  are 
controlling,  as  between  such  decisions  and  subsequent  English 
authorities.     We  are  unable  to  assent  to  this  proposition. 

What  is  the  meaning  of  the  term  "  common  law  of  England," 
as  used  in  chapter  15a,  Comp.  Stat.  1901  ?  Does  it  mean  the 
common  law  as  it  stood  at  the  time  of  the  Declaration  of  Inde- 
pendence, or  as  it  stood  when  our  statute  was  enacted,  or  are 
we  to  understand  the  common-law  system,  in  its  entirety,  includ- 
ing all  judicial  improvements  and  modifications  in  this  country 
and  in  England,  to  the  present  time,  so  far  as  applicable  to  our 
conditions?  We  cannot  think,  and  we  do  not  believe  this  court 
has  ever  understood,  that  the  legislature  intended  to  petrify  the 
common  law,  as  embodied  in  judicial  decisions  at  any  one  time, 
and  set  it  up  in  such  inflexible  form  as  a  rule  of  decision.  The 
theory  of  our  system  is  that  the  law  consists,  not  in  the  actual 
rules  enforced  by  decisions  of  the  courts  at  any  one  time,  but 
the  principles  from  which  those  rules  flow;  that  old  principles 
are  applied  to  new  cases,  and  the  rules  resulting  from  such  appli- 
cation are  modified  from  time  to  time  as  changed  conditions  and 
new  states  of  fact  require.  (Rensselaer  Glass  Factory  v.  Reid, 
5  Cow.  587.)  "We 'may  look  to  American  as  well  as  English 
books,  and  to  American  as  well  as  English  jurists,  to  ascertain 
what  this  law  is,  for  neither  the  opinions  nor  precedents  of 
judges  can  be  said,  with  strict  propriety,  to  be  the  law.  They 
are  only  evidence  of  law."  (Forbes  v.  Scannell,  13  Cal.  242, 
286.)  On  this  ground  it  was  held  in  Sayward  v.  Carlson  (1 
Wash.  St.  29,  23  Pac.  830) ,  that  a  statutory  provision  in  Wash- 
ington making  the  common  law  of  England  the  rule  of  decision  in 
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all  courts  did  not  confine  the  courts  to  the  decisions  of  the  Eng- 
lish courts,  and  of  those  American  courts  which  have  followed 
them  closely,  for  the  interpretation  of  the  law.  Such  has  been 
the  understanding  of  this  court  from  the  beginning.  What  Sir 
Frederick  Pollock  has  called  "  the  immemorial  and  yet  freshly 
growing  fabric  of  the  common  law  "  is  to  be  our  guide,  not  the 
decisions  of  any  particular  courts  at  any  particular  period.  The 
term  "  common  law  of  England,"  as  used  in  the  statute,  refers 
to  that  general  system  of  law  which  prevails  in  England,  and  in 
most  of  the  United  States  by  derivation  from  England,  as  dis- 
tinguished from  the  Roman  or  civil-law  system,  which  was  in 
force  in  this  territory  prior  to  the  Louisiana  purchase.  Hence  the 
statute  does  not  require  adherence  to  the  decisions  of  the  English 
common-law  courts  prior  to  the  Revolution,  in  case  this  court 
considers  subsequent  decisions,  either  in  England  or  America, 
better  expositions  of  the  general  principles  of  that  system. 

If, as  between  the  rule  of  the  old  common-law  courts  and  the  rule 
of  the  English  ecclesiastical  courts,  we  are  not  required  by  statute 
to  follow  the  former,  we  think  the  latter,  on  principle,  greatly  to 
be  preferred ;  and  it  has  the  support  of  the  weight  of  recent  author- 
ity in  America.  A  distinction  was  suggested  at  an  early  period 
between  a  will  which  revokes  the  former  will  expressly,  and  one 
which  so  operates  by  implication  only.  Leaving  the  question 
somewhat  in  doubt  as  to  the  latter  case,  the  rule  has  been  gener- 
ally and  vigorously  assailed  as  to  the  former.  ( i  Powell  Devises 
528;  4  Kent  Commentaries,  531;  Randolph  &  Talcott's  note  to 
1  Jarman  Wills,  *I93;  Barksdale  v.  Hopkins,  23  Ga.  332;  Beau- 
mont  v.  Keitn,  50  Mo.  28 ;  Colvin  v.  Warford,  20  Md.  357 ;  Scott 
v.  Fink,  45  Mich.  241,  7  N.  W.  799;  Cheever  v.  North,  106  Mich. 
390,  64  N.  W.  455,  37  L.  R.  A.  561,  58  Am.  St.  Rep.  499.)  But 
the  courts  are  by  no  means  agreed  on  this  distinction,  and  it  has 
been  considered  as  having  no  more  force  than  to  affect  the  pre- 
sumption, if  any  there  is.  (Pickens  v.  Davis,  134  Mass.  252, 
254,  45  Am.  Rep.  322;  Schouler  Wills,  §  213.)  A  few  jurisdic- 
tions adhere  to  the  rule  as  stated  by  Lord  Mansfield.  (  Taylor  v. 
Taylor,  2  Nott  &  McC.  482 ;  Randall  v.  Beatty,  31  N.  J.  Eq.  643 ; 
Peck's  Appeal,  50  Conn.  562,  47  Am.  Rep.  685.)  But  the  strong 
tendency  in  the  United  States  is  to  follow  the  rule  of  the  English 
ecclesiastical  courts,  and  hold  that  if  the  testator  destroys  a  sub- 
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sequent  will,  revoking  a  former  one  either  expressly  or  by  impli- 
cation, such  act,  of  itself,  will  not  revive  the  former  will.  (In  re 
Gould's  Will,  72  Vt.  316,  47  Atl.  1082;  McClure  v.  McClure,  86 
Tenn.  173,  6  S.  W.  44;  Harwell  v.  Lively,  30  Ga.  315,  76  Am. 
Dec.  649;  Bohanon  v.  Walcot,  1  How.  336,  29  Am.  Dec.  631;  1 
Woerner  Probate  and  Administration,  §  51.)  Following  the  Eng- 
lish act  of  1837,  the  statutes,  wherever  this  subject  has  been  dealt 
with  by  legislation,  are  all  against  the  doctrine  of  constructive 
revival  of -the  prior  will.  Hence  we  may  well  regard  Lord  Mans- 
field's rule  as  disapproved,  and  the  doctrine  of  the  ecclesiastical 
courts  as  vindicated.  Preferring  the  latter,  we  think  the  rule 
should  be  to  look  to  the  intention  of  the  testator  in  every  case. 
Whether  the  former  will  is  revived  depends  upon  his  intention, 
which  is  to  be  deduced  from  all  the  circumstances.  (Williams 
v.  Williams,  142  Mass.  515,  8  N.  E.  424.)  So  far  as  there  is 
a  presumption,  it  would  seem  that  the  presumption  ought  to  be 
against  revivor.  (Re  Gould's  Will,  supra;  Schouler  Wills,  §  413.) 
Without  regard  to  any  presumption,  however,  we  find  nothing 
in  the  evidence  sufficient  to  indicate  an  intention  to  revive  the 
earlier  will,  if  it  had  been  revoked,  and  there  is  much  to  show 
that  no  such  intention  existed. 

It  follows  that  we  are  brought  inevitably  to  the  questions 
whether  execution  of  the  St.  Louis  will  has  been  sfiown  suffi- 
ciently, and,  if  so,  whether  the  evidence  shows  sufficiently  that 
it  revoked  the  former  will,  expressly  or  by  implication.  Before 
taking  up  these  questions,  however,  certain  preliminary  objec- 
tions going  to  the  mode  of  proof  must  be  disposed  of. 

It  is  urged  on  behalf  of  the  appellee  that  it  is  not  sufficient  to 
show  a  subsequent  will  revoking  the  instrument  probated,  but 
that  the  contents  of  such  will  must  be  established;  that  declara- 
tions of  the  testator  are  not  admissible  to  prove  the  later  will; 
that  persons  who  would  take  as  heirs  or  next  of  kin  in  case  of 
intestacy,  or  as  beneficiaries  under  the  subsequent  will,  are  not 
competent  witnesses  to  transactions  and  conversations  with  the 
deceased;  and  that  appellants  must  fail  because  they  have  not 
proved  an  attestation  clause,  nor  established  the  contents  thereof. 
As  will  be  seen  presently,  the  first  and  second  of  these  objections 
have  other  phases,  in  which  they  are  well  taken.  It  must  be 
shown  not  merely  that  there  was  another  will,  but  also  that  it 
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contained  a  revocation  clause,  or  else  its  contents  must  be  estab- 
lished so  as  to  demonstrate  an  inconsistency  between  the  instru- 
ments requiring  the  court  to  hold  the  one  revoked  by  the  other 
by  implication.  And  the  contents,  whether  with  respect  to  the 
revocation  clause,  or  the  general  provisions  from  which  revoca- 
tion is  to  be  implied,  cannot  be  shown  solely  by  declarations  of 
the  testator.  But  further  than  this  we  cannot  accept  counsel's 
contentions.  A  subsequent  will  which  has  the  effect  of  revoking 
a  prior  will  may  be  shown  for  the  purpose  of  defeating  probate 
of  such  prior  will,  although,  by  reason  of  its  loss  or  destruction, 
the  exact  dispositions  made  therein  cannot  be  shown,  and  are 
incapable  of  execution.  It  is  enough  to  prove  that  the  lost  will 
revoked  the  former  one.  If  that  much  is  shown,  the  contents 
need  not  be  proved  further.  (Brown  v.  Brown,  8  Ell.  &  Bl. 
[Eng.]  876;  Nelson  v.  McGiffert,  3  Barb.  Ch.  158,  49  Am.  Dec. 
170;  Barksdale  v.  Hopkins,  23  Ga.  332.)  The  revocation  will 
be  effectual,  even  though  in  other  respects  the  will  cannot  t»e 
carried  out.  (In  re  Cunningham,  38  Minn.  169,  36  N.  W.  269, 
8  Am.  St.  Rep.  650;  Stevens  v.  Hope,  52  Mich.  65, 17  N.  W.  698.) 
If  the  later  will  was  destroyed  by  the  testator,  intending  to  re- 
voke it,  yet  he  may  have  intended  to  die  intestate.  (Legare  v. 
Ashe,  1  Bay,  464;  Schouler  Wills,  §  412.)  Consequently  proof 
is  admitted  to  show  execution  of  the  subsequent  will,  and  that 
it  revoked  the  former,  and  this  proof  may  be  by  parol.  (Brown 
v.  Brown,  supra.)  But  the  burden  is  upon  those  who  attack  the 
earlier  will  to  show  that  it  was  revoked,  and,  if  they  do  not  estab- 
lish an  express  revocation  clause,  conjecture  or  probabilities  are 
not  sufficient ;  nor  will  such  words  as  "  this  is  my  last  will "  have 
any  weight  whatever.  (1  Jarman  Wills,  *I74;  Leslie  v.  Leslie, 
6  Ir.  R.  Eq.  332.)  As  to  the  declarations  of  the  testator,  we 
must  distinguish  between  their  competency  and  their  sufficiency, 
when  standing  alone,  to  prove  the  contents  of  the  lost  will.  The 
contents  of  a  lost  will  cannot  be  proved  solely  by  the  declarations 
of  the  testator.  (Clark  v.  Turner,  50  Nebr.  290,  69  N.  W.  843, 
38  L.  R.  A.  433.)  But  in  the  same  case  it  was  held  that  such 
declarations  are  admissible  to  corroborate  more  direct  evidence  of 
the  contents  of  the  will,  and  of  themselves  are  competent  to  prove 
its  existence.  The  court  said :  "  We  think  all  the  cases  hold  that 
the  declarations  of  a  testator  may  be  received  in  evidence  to  prove 
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the  existence  of  a  will,  and  in  proof  of  issues  relating  to  the 
testator's  competency  or  to  undue  influence,  but  it  has  been 
doubted  whether  such  declarations  may  be  received  to  establish  a 
revocation.  It  follows  that,  in  all  proceedings  to  probate  a  lost 
will,  such  declarations  are  admissible  in  evidence,  because  the 
existence  of  the  will  must  necessarily  be  established  by  some  such 
indirect  method.  The  declarations  having  been  admitted  for  that 
purpose,  their  sufficiency  to  establish  the  contents  of  the  will  is 
another  question."  The  suggestion  of  doubt  whether  such 
declarations  may  be  received  to  establish  a  revocation  has  refer- 
ence to  the  fact  that  a  mere  intention  to  revoke  is  not  sufficient, 
unless  carried  out  in  some  one  of  the  forms  required  by  the 
statute.  If  a  new  will  is  made,  without  an  express  revocation 
•clause,  revocation  is  a  question  of  intention,  to  be  determined 
from  the  instruments  themselves  and  from  all  the  circumstances. 
If  the  subsequent  will  is  lost,  then,  its  tenor  being  shown,  declara- 
tions are  admissible  in  corroboration.  But  an  intention  to  revoke 
in  some  other  manner  must  be  manifested  by  some  act  prescribed 
in  the  statute,  and  performed  as  the  statute  requires.  (Belshaw 
v.  Chitwood,  141  Ind.  377,  40  N.  E.  908 ;  Meeker  v.  Boylan,  28 
N.  J.  L.  274;  McCunSs  Devisees  v.  House,  8  Ohio  St.  144,  31 
Am.  Dec.  438;  Brown  v.  Thorndike,  15  Pick.  388.)  The  court 
evidently  had  this  rule  in  mind  in  Clark  v.  Turner,  and  was  not 
speaking  with  respect  to  such  a  question  as  that  now  before  us. 
As  to  the  competency  of  the  testimony  of  those  witnesses  who 
would  take  but  for  the  Rulo  will,  the  case  of  In  re  McCoy's  Will 
(  [Nebr.],  89  N.  W.  665),  is  decisive.  In  that  case  it  was  held  that 
persons  who  would  take  as  heirs  or  next  of  kin  in  case  of  intestacy 
are  not  disqualified,  under  section  329,  Code  Civil  Procedure, 
from  testifying  as  to  transactions  and  conversations  with  the 
deceased  in  a  contest  over  an  alleged  will.  We  think,  however, 
that  in  such  cases  evidence  as  to  declarations  of  the  testator 
should  be  scrutinized  carefully  and  weighed  cautiously.  {Clark 
v.  Turner,  50  Nebr.  290,  69  N.  W.  843,  38  L.  R.  A.  433 ;  1  Green- 
leaf  Evidence,  §  200.)  As  to  the  attestation  clause,  if  the  instru- 
ment was  in  fact  signed,  attested,  and  subscribed  as  required  by 
the  statute,  a  formal  clause  reciting  the  details  of  the  transaction 
was  not  necessary.  The  statute  does  not  require  the  attestation 
•clause,  but  only  required  that  the  will  be  subscribed  by  the  tes- 
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tator,  and  attested  and  subscribed  in  his  presence  by  two  or  more 
credible  witnesses.  The  necessary  facts  may  be  proved  by  the 
subscribing  witnesses,  although  the  attestation  clause  is  omitted. 
(Robinson  v.  Brew$er,  140  111.  656,  30  N.  E.  683,  33  Am.  St.  Rep. 
265;  Berberet  v.  Berberet,  131  Mo.  399,  33  S.  W.  61,  52  Am.  St. 
Rep.  634;  Re  Lewis'  Will,  51  Wis.  101,  113,  7  N.  W.  829;  Ela  v. 
Edwards,  16  Gray,  91 ;  More  v.  More,  92  111.  App.  46s.)  Hence 
the  subscribing  witnesses  to  a  lost  will  may  testify  that  the  tes- 
tator signed  and  they  witnessed  and  subscribed  in  the  manner 
required,  without  proving  that  there  was  an  attestation  clause, 
or  establishing  the  contents  thereof. 

Without  going  over  the  details,  we  may  say  that  the  evidence 
produces  a  strong  conviction  that  a  will  of  some  sort  was  made 
at  St.  Louis.  There  is  not  only  the  testimony  of  the  two  sub- 
scribing* witnesses,  but  a  very  considerable  mass  of  circumstantial 
evidence.  Moreover,  the  declarations  of  the  testator  are  well 
authenticated  and  circumstantial.  Taking  all  these  matters  into 
account,  and  bearing  in  mind  the  apparent  injustice  of  the  dis- 
position made  in  the  instrument  admitted  to  probate,  the  sus- 
picious character  of  the  many  things  connected  with  the  finding 
of  the  Rulo  will,  and  the  disposition  of  the  testator  to  make  wills, 
as  shown  in  evidence,  if  the  question  was  merely  whether  a  sub- 
sequent will  was  executed,  we  should  hesitate  to  say  that  the 
decree  could  stand.  The  testimony  of  several  of  the  most  im- 
portant witnesses  was  taken  by  deposition,  and,  as  the  trial 
court  neither  saw  nor  heard  these  witnesses,  the  ordinary  rule 
that  a  decree  based  on  conflicting  testimony  will  be  affirmed  does 
not  apply  with  full  force.  (Gibson  v.  Hammang  [Nebr.],  88 
N.  W.  501 ;  Dclorac  v.  Conna,  29  Nebr.  811,  46  N.  W.  255.)  But 
the  appellants  have  much  more  to  do  than  merely  to  prove  that 
a  subsequent  will  was  executed  at  St.  Louis  in  the  prescribed 
legal  form.  They  must  show  that  the  St.  Louis  will  revoked  the 
former  will,  and  to  that  extent  must  prove  its  contents. 

A  subsequent  will  may  have  the  effect  of  revoking  a  prior  will, 
either  by  reason  of  an  express  clause  of  revocation,  or  of  an  in- 
consistent disposition  of  the  testator's  property.  (1  Jarman 
Wills,  *I72.)  Hence,  to  show  that  the  Rulo  will  was  superseded,  it 
would  be  necessary  to  prove  that  the  later  instrument  revoked  it 
expressly,  or  else  to  show  that  the  contents  of  the  later  instru- 
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ment  were  such  as  to  revoke  it  by  implication.  There  is  no  proof 
of  an  express  revocation  clause.  To  show  revocation  by  implica- 
tion requires  more  detailed  evidence  as  to  the  contents  of  the 
lost  will,  for,  unless  the  subsequent  will  expressly  revokes  the 
former  one,  such  former  will  is  only  revoked  so  far  as  it  is  in- 
consistent with  the  later,  (i  Jarman  Wills,  *I75.)  The  govern- 
ing principle  is  the  intention  of  the  testator.  It  does  not  follow 
from  the  fact  of  a  new  will  that  full  and  entire  revocation  was 
intended.  The  purpose  may  have  been  to  make  supplemental 
provisions,  consistent  with  the  former  will  in  whole  or  in  part,  to 
dispose  of  other  property,  or  to  amend  and  alter  the  prior  disposi- 
tions only.  Hence  a  complete  revocation  by  implication  will  not 
result  unless  the  general  tenor  of  the  later  will  shows  clearly  that 
the  testator  so  intended,  or  the  two  instruments  are  so  plainly 
inconsistent  as  to  be  incapable  of  standing  together.  (Brant  v. 
Willson,  8  Cow.  56;  Smith  v.  McChesney,  15  N.  J.  Eq.  359;  Re 
V enable' s  Will,  127  N.  C.  344,  37  S.  E.  465.)  Courts  do  not 
favor  revocation  by  implication,  and  incline  to  such  a  construc- 
tion as  will  give  effect  to  both  instruments.  (Schouler  Wills, 
§  407;  1  Underhill  Wills,  §  251.)  There  are  cases  where,  from 
the  whole  instrument,  the  court  is  able  to  say  that  the  later  was 
intended  as  an  independent  and  final  disposition  of  the  testator's 
property.  ( 1  Jarman  Wills,  *I75.)  But  in  order  that  a  court  may 
do  this  with  assurance,  it  must  have  the  later  instrument  before 
it,  so  that  the  testator's  language  may  be  fully  and  accurately 
apprehended.  Hence  it  was  held  in  a  number  of  early  cases  that 
it  was  not  enough  to  find  the  existence  of  a  subsequent  will,  but 
it  must  be  found  that  the  subsequent  will  differed  from  the  former 
will,  claimed  tc  have  been  revoked,  and  that  the  nature  of  the 
difference  must  be  found  also.  (Seymor  v.  Northwortly, 
Hardres  [Eng.],  374;  Goodright  v.  Harwood,  3  Wils.  [Eng.  J 
497;  Harwood  v.  Goodright,  1  Cowp.  [Eng.]  89,  91.)  This  rule 
has  been  adhered  to.  We  may  regard  it  as  well  settled  that  the 
mere  fact  that  a  subsequent  will  was  made  is  not  sufficient  of 
itself,  and  without  some  proof  of  its  actual  contents,  to  show 
revocation  of  a  former  will.  (1  Williams  Executors,  162,  166; 
Nelson  v.  McGiffert,  3  Barb.  Ch.  158,  49  Am.  Dec.  170;  Lane  v. 
Hill,  68  N.  H.  275,  44  Atl.  393,  73  Am.  St.  Rep.  591.)  We  think 
the  same  considerations  justify  the  requirement  that  the  contents 
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of  the  lost  will,  to  such  extent  as  is  necessary  to  establish  a  revoca- 
tion by  implication,  be  clearly  shown.  Where  parol  evidence  is 
relied  on  to  show  that  a  will  in  existence  was  revoked  by  im- 
plication by  one  which  cannot  be  found,  such  evidence  should  be 
clear,  unequivocal,  and  convincing,  since  a  construction  of  the  two, 
if  both  were  actually  before  the  court,  might  harmonize  in  whole 
or  in  part  what,  from  the  relation  of  those  who  speak  from  recol- 
lection of  matters  more  or  fess  distant  in  time,  would  appear  in- 
consistent. {Southworth  v.  Adams,  n  Biss.  256,  Fed.  Cas.  No. 
13,194;  Grant  v.  Grant,  1  Sandf.  Ch.  235;  Newell  v.  Homer,  120 
Mass.  277.)  In  somewhat  analogous  cases,  where  a  deed  absolute 
is  sought  to  be  proved  a  mortgage,  or  a  deed  is  sought  to  be  re- 
formed, or  a  trust  established,  contrary  to  the  terms  of  a  written 
instrument,  by  parol,  this  court  has  uniformly  insisted  that  the 
evidence  be  clear  and  convincing.  (Doane  v.  Dunham,  89  N.  W. 
640,  and  cases  cited ;  Topping  v.  Jeanette,  90  N.  W.  91 1 ;  Co- 
lumbia Nat  Bank  v.  Baldwin,  90  N.  W.  890.)  This  requirement 
is  the  more  salutary  where  the  evidence  goes  largely  to  declara- 
tions of  a  testator.  In  Clark  v.  Turner  (50  Nebr.  290,  302,  69 
N.  W.  843, 846,  38  L.  R.  A.  433),  the  court  say :  "  On  no  subject, 
perhaps,  are  statutes  so  strict  in  requiring  a  writing  executed  and 
attested  in  certain  forms  as  in  the  case  of  wills ;  and,  while  it  is 
firmly  established  that  a  lost  will  may  be  proved  by  secondary 
evidence,  the  courts  have  always  required  such  evidence  to  be 
direct,  clear,  and  convincing.  As  said  by  the  Supreme  Court  of 
the  United  States  in  Lea  v.  Pope  County  Copper  Co.  (21  How. 
493,  16  L.  ed.  203),  '  the  courts  of  justice  lend  a  very  unwilling 
ear  to  statements  of  what  dead  men  have  said.'  Such  evidence 
is  always  considered  dangerous  and  subject  to  the  closest 
scrutiny." 

In  view  of  the  principles  last  discussed,  we  think  the  appellants 
have  failed  to  show  sufficiently  that  the  Rulo  will  was  revoked. 
Declarations  of  the  testator  alone  will  not  suffice  to  show  that  the 
St.  Louis  will  had  that  effect  by  implication,  since,  without  show- 
ing the  contents  of  that  will,  such  a  revocation  cannot  be  estab- 
lished. But  as  held  in  Clark  v.  Turner  {supra) ,  the  testimony  of 
the  subscribing  witnesses  in  this  case,  except  so  far  as  they  testify 
that  the  testator  signed  a  paper,  and  they  witnessed  it  in  his  pres- 
ence and  at  his  request,  amounts  only  to  evidence  of  fiis  doclara- 
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tion  that  the  paper  was  his  will.  The  other  testimony  consists  of 
declarations'  of  the  testator  as  to  what  he  had  done  for  or  had 
left  supposed  beneficiaries  of  the  lost  will,  or  what  would  be  their 
circumstances  after  his  death.  Beyond  the  declarations  of  the 
testator,  which  may  supplement,  but  cannot  entirely  replace,  more 
direct  proof,  there  is  no  such  clear,  unequivocal,  and  convincing 
evidence  of  the  contents  of  the  will  as  the  law  must  and  does 
require.  As  there  is  no  proof  of  an  express  revocation  clause,  it 
follows  that  the  finding  of  the  trial  court  is  right. 
We  therefore  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CG,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


In  re  Frahm's  Estate. 

Roodewig  et  al.  vs.  Steffen. 

[Supreme  Court  of  Iowa,  April  10,  1903;      Iowa,      ,  94  N.  W.  444.] 

Will  —  Legacy  —  Construction  —  Property  Bequeathed  — 
Ademption  —  Latent  Ambiguity  —  Parol  Evidence. 

1.  Testator  bequeathed  bonds  and  stock  of  a  corporation  to  certain  lega- 
tees. By  a  codicil  he  recited  that  he  had  sold  his  shares,  and  he 
gave  the  legatees  a  specified  sum  in  lieu  thereof.  Testator's  business 
had  been  sold  to  the  corporation  for  $50,000,  to  be  paid  in  equal 
parts  of  stock  and  bonds.  The  corporation  not  being  able  to  legally 
issue  so  many  bonds,  the  stockholders  agreed  to  take  15  per  cent,  in 
additional  stock,  to  be  afterward  exchanged  for  bonds.  The  stock 
and  bonds  were  left  in  the  company's  custody  pending  this  exchange. 
Certificates  were  filled  out  on  the  company's  books  to  testator,  one  for 
250  and  another  for  seventy-five  shares.  Testator  sold  250  shares, 
and  petitioned  the  company  to  exchange  seventy-five  for  bonds,  as 
per  agreement.  The  company  agreed  to  give  its  note  therefor.  At 
this  juncture  testator  died.  The  exchange  was  actually  effected  by 
his  executors.  Held,  that  the  seventy-five  shares  passed  under  the 
will. 
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2.  Neither  the  petition  for  the  exchange  nor  the  actual  exchange  of  the 

seventy-five  shares  for  the  company's  note  adeemed  the  legacy. 

3.  Parol  evidence  was  admissible  to  explain  the  latent  ambiguity  arising 

from   testator's    various    contracts    and    agreements    concerning    his 
stocks  and  bonds. 

Appeal  from  District  Court,  Scott  county ;  Jas.  W.  Bollingek, 
Judge. 

This  is  a  proceeding  for  the  construction  of  the  will  of  Matthias 
Frahm,  deceased.  The  guardian  of  Matthias  H.  T.  Frahm,  a 
minor,  appeals  from  a  decree  finding  that  certain  shares  of  stock, 
or  the  proceeds  thereof,  passed  to  legatees  under  the  will.  He 
contends  that  these  shares  of  stock  were  not  owned  by  the  de- 
ceased at  the  time  of  his  death,  and  that,  if  the  deceased  ever  at 
any  time  owned  them,  the  legacy  has  been  adeemed. 

Affirmed. 

Alfred  Clauson  and  W.  M.  Chamberlain,  for  appellant. 

Schmidt  &  Vollmer,  Heinz  &  Fisher,  and  Waldo  Becker,  for 
appellees. 

Deemer,  J. —  By  his  will  and  the  codicils  attached  Matthias 
Frahm  provided,  among  other  things : 

"  VII.  All  the  balance  of  bonds  and  shares  of  stock  of  the 
Davenport  Malting  Co.  owned  by  me  and  not  specially  bequeathed 
above  or  in  my  will  I  give  and  bequeath  as  follows :  to  wit :  One- 
thirteenth  of  said  bonds  and  one-thirteenth  of  said  shares  of  stock 
to  each  of  the  following  parties  to  wit : 

"  1st.  party, —  the  heirs  of  Peter  Frahm,  deceased. 

"  2nd.  party, —  the  heirs  of  Claus  Frahm  deceased. 

"  3rd.  party, —  the  heirs  of  Juergen  Frahm  deceased. 

"  4th.  party, —  the  heirs  of  Detlef  Frahm  deceased. 

"  5th.  party, —  the  heirs  of  Johann  Frahm  deceased. 
.    "  6th.  party, —  the  heirs  of  Hans  Frahm,  deceased. 

"  7th.  party, —  the  heirs  of  Frederich  Frahm,  deceased. 

"  8th.  party, —  the  heirs  of  Max  Frahm,  deceased. 

"  9th.  party, —  the  heirs  of  Heinrich  Frahm,  deceased. 

"  10th.  party, —  Margaretha  Siert. 
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€e  1 1  th.  party, —  Christ  Diehn.  • 

"  1 2th.  party, —  Catherine  Lange. 

"13th.  party, —  Peter  Hartwigsen  of  Sioux  County,  Iowa; 
under  this  condition : —  Said  Hartwigsen  shall  receive  the  income 
of  this  share  during  his  life  time,  and  after  his  death,  this  share 
shall  pass  to  Mary  Moeller  and  Willie  Moeller,  the  two  eldest 
children  of  Hans  Moeller,  being  grandchildren  of  Peter  Hart-' 
wigsen.     *     *     * 

"As  I  have  either  sold  or  given  an  option  on  my  shares  in  the 
Davenport  Malting  Company  at  65  cents  and  75  cents  on  the 
dollar  of  the  par  value  of  the  same,  I  herewith  provide  that  wher-* 
ever  in  my  said  will  and  codicil  thereto,  I  have  given  a  legacy 
consisting  of  a  certain  amount  of  said  shares,  in  lieu  thereof  I 
now  give  and  bequeath  a  sum  of  money  equal  to  sixty  five  pei 
cent,  of  the  par  value  of  said  shares,  to  take  the  place  thereof." 

In  other  provisions  of  the  will  testator  disposed  of  $17,500 
worth  of  bonds  and  $18,700  worth  of  stock  to  other  legatees. 
He  in  fact  had  at  one  time  an  interest  in  the  Davenport  Malting 
Company,  a  corporation,  amounting  to  $50,000,  so  that,  had  he 
retained  his  interest  until  his  death,  there  would  have  been  an 
interest  of  $13,800  in  that  corporation  which  would  pass  under 
the  clauses  of  the  will  we  have  quoted,  or  gone  into  his  general 
estate  for  disposition  under  other  clauses  of  the  will  or  as  pro- 
vided by  the  statute. 

There  is  little  or  no  dispute  regarding  the  facts,  and  such  as 
are  regarded  material  we  shall  here  state :  The  original  will  was 
drawn  November  28,  1895.  The  first  codicil,  from  which  we 
have  quoted,  was  made  August  16,  1897,  and  the  last  November 
19,  1898.  It  appears  from  the  evidence  that  in  October  of  the 
year  1894  the  testator,  who,  with  his  son,  was  engaged  in  con- 
ducting a  brewery,  entered  into  an  arrangement  with  a  number  of 
other  men,  who  were  engaged  in  a  like  business,  to  consolidate 
their  plants  into  a  corporation  to  be  known  as  the  Davenport 
Malting  Company.  Testator's  interest  in  the  new  concern  was 
fixed  at  $50,000,  which  was  to  be  placed  to  his  credit  until  stock 
or  some  other  evidence  of  his  holdings  should  be  issued  to  take 
its  place.  Thereafter  it  was  agreed  between  the  parties  in  interest 
that  each  should  receive  for  the  property  he  had  turned  in  equal 
parts  of  stock  and  bonds  for  their  interest.     In  other  words, 
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Frahm  was  to  receive  $25,000  in  stock  and  $25,000  in  bonds. 
Finding  that  such  a  large  indebtedness  would  be  illegal,  an  ar- 
rangement was  made  whereby  each  was  to  receive  65  per  cent, 
of  their  interest  in  stock  and  35  per  cent,  in  bonds,  and  that,  as 
soon  as  conditions  would  permit,  each  stockholder  might  ex- 
change an  amount  of  stock  not  exceeding  15  per  cent,  of  his  total 
holdings  for  bonds  of  the  corporation  in  an  amount  equal  to  the 
full  value  of  the  stock.  In  November  of  the  year  1898  some  of 
the  holders  of  interests  in  the  consolidated  concern,  including 
testator,  petitioned  that  corporation  to  carry  out  its  contract,  and 
execute  negotiable  notes  for  the  unissued  amount  of  bonds  com- 
ing to  them.  Some  time  prior  to  the  presentation  of  this  petition 
testator  sold  250  shares  of  stock  in  the  corporation  to  one  Koehler, 
and  this,  in  a  measure,  at  least,  explains  the  third  codicil  of  the 
will,  from  which  we  have  quoted.  Shares  of  stock  were  filled  out 
on  the  company's  books  as  follows:  To  Matthias  Frahm  One 
for  250  shares  and  another  for  seventy-five  shares.  Appellant  con- 
tends that  the  certificate  for  the  seventy-five  shares  was  never  de- 
livered, but  more  as  to  that  hereafter.  After  the  death  of  Frahm, 
which  occurred  November  29,  1898,  the  executors  of  his  will  took 
a  note  from  the  Davenport  Malting  Company  for  $7,500,  which 
they  now  hold,  and  which  is  in  reality  the  subject-matter  of  this 
litigation. 

The  trial  court  found  that  the  legatees  under  the  provisions 
of  the  will  we  have  quoted  were  entitled  to  the  seventy-five  shares 
of  the  stock,  or  the  proceeds  therefrom,  including  the  note  we 
have  mentioned,  and  all  dividends  and  income  therefrom.  Ap- 
pellants contend  that  deceased  never  owned  seventy-five  shares 
of  stock  in  the  Davenport  Malting  Company,  and  that  nothing 
passed  under  the  provision  of  the  will  quoted.  They  also  contend 
that,  as  no  bonds  were  ever  issued,  the  note  or  the  money  derived 
therefrom  could  not  pass  under  the  will,  and  that,  in  any  event,  as 
the  testator,  before  his  death,  made  a  contract  by  the  terms  of 
which  he  was  to  take  a  promissory  note  in  lieu  of  stock  or  bonds, 
the  legacy  was  adeemed. 

It  will  be  noticed  that  at  the  time  of  the  making  of  the  pro- 
visions of  the  will  and  codicils  quoted  two  certificates  of  stock 
had  been  issued  in  favor  of  Frahm,  one  for  250  shares  and  the 
other  for  seventy-five,  and  that  bonds  had  been  issued  to  him  in 
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the  sum  of  $17,500.  Before  the  making  of  the  last  codicil  quoted 
he  had  sold  the  certificate  for  the  250  shares,  but  the  exchange  of 
the  seventy-five  shares  for  the  $7,500  note  had  not  a*  that  time 
been  made.  He  had  joined  in  a  petition  asking  for  such  a  change, 
but  this  was  not  in  fact  made  until  after  his  death,  when  the 
executors  really  made  the  exchange.  Neither  the  bonds  nor  the 
certificates  of  stock  were  taken  by  any  of  the  persons  interested 
therein.  They  were  left  with  the  corporation,  pursuant  to  an 
agreement  among  the  parties  in  interest,  in  order  that  the  original 
agreement  to  take  half  in  stock  and  half  in  bonds  might  be  carried 
out.  Under  the  agreement  the  testator  was  entitled,  whenever 
the  indebtedness  of  the  corporation  would  permit,  to  have  seventy- 
five  of  the  shares  of  the  stock  issued  to  him  converted  into  bonds 
of  the  company.  He  never  in  fact  received  but  $17,500  in  bonds,, 
although,  under  the  original  arrangement,  he  was  entitled  to 
$25,000.  He  sold  $25,000  of  his  stock,  or  the  certificates  for  the 
250  shares,  before  making  the  last  codicil  to  his  will,  which  is  the 
last  paragraph  we  have  quoted;  hence  his  reference  therein  to 
his  sale  of  stock. 

The  note  which  lies  at  the  bottom  of  this  controversy  was  is- 
sued pursuant  to  the  following  resolution  passed  by  the  directors 
of  the  malting  company  corporation  in  response  to  the  petition 
hitherto  mentioned,  which  was  signed  by  Frahm  and  others: 
"  Motion  by  Herman  Wolf,  seconded  by  George  Mengal,  to 
carry  out  our  contract  formed  at  the  time  of  the  consolidation 
to  hold  equal  parts  of  stock  and  bonds,  and  to  issue  to  owners  for 
that  part  still  due  in  bonds,  notes  payable  on  or  before  two  years 
from  January  1,  1899,  at  5#  interest  per  annum." 

Did  the  seventy-five  shares  of  stock,  or  the  note  issued  in  lieu 
thereof,  pass  under  the  will  to  the  thirteen  legatees  named  ?  Ap- 
pellant says,  "  No,"  because  the  stock  was  never  delivered  to 
Frahm,  and,  if  it  had  been,  he  (Frahm)  had  at  the  time  of.  his 
death  made  an  agreement  to  take  the  note  of  the  company  in  lieu 
thereof,  and  that  this  right  or  this  note  could  and  did  not  pass 
under  the  will.  The  will  passed  all  the  balance  of  the  bonds  and 
stocks  owned  by  him  (testator)  to  the  thirteen  legatees.  At  the 
time  of  his  death  there  had  been  issued  to  them  seventy-five 
shares  of  stock,  which  were  convertible  into  bonds  of  the  com- 
pany, and  for  which  the  company  had  agreed  at  some  time  to 
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issue  its  promissory  note.  Construing  the  will  in  the  light  of 
these  facts  and  the  other  evidence  in  the  case,  we  are  abidingly 
satisfied  that  the  testator  intended  the  seventy-five  shares  of  stock 
which  stood  in  his  name  to  pass  to  the  thirteen  legatees.  True, 
he  had  signed  a  petition  requesting  that  a  note  be  issued  in  their 
place,  which  had  been  accepted  by  the  company ;  but  no  note  had 
in  fact  been  issued,  and  there  is  little  doubt  that  he  intended  this 
$7,500  interest,  no  matter  what  its  form,  to  pass  under  the  para- 
graphs of  the  will  quoted.  The  evidence  introduced  in  support 
of  this  contention  is  practically  conclusive.  That  the  stock  cer- 
tificate had  not  in  fact  been  actually  delivered  to  Frahm  before 
his  death  is  not  regarded  as  controlling.  It  had  been  issued,  was 
shown  on  the  books  of  the  company,  was  left  with  it  for  the 
purpose  of  carrying  out  the  original  contract  between  the  parties. 
As  such  it  passed  under  the  will.  (Angell  v.  Springfield  Home, 
157  Mass.  241,  31  N.  E.  1064 ;  Cummings'  Estate,  153  Pa.  St.  397, 
25  Atl.  1125 ;  Ellis  v.  Eden,  25  Beav.  482.) 

2.  But  it  is  said  the  legacy  was  adeemed  by  the  contract  for  the 
conversion  of  the  stock  into  a  note  of  the  company.  The  general 
rule  is  that,  when  a  chattel  specifically  bequeathed  by  a  testator 
is  sold  or  conveyed  by  him  during  his  life,  the  legacy  is  adeemed. 
(Unitarian  Society  v.  Tufts,  151  Mass.  76,  23  N.  E.  1006,  7 
L.  R.  A.  390.)  But  slight  or  immaterial  changes  in  the  form  of 
the  property  bequeathed  will  not  work  an  ademption.  (Brady  v. 
Brady,  78  Md.  461,  28  Atl.  515;  P render grast  v.  Walsh  [N.  J. 
Ch.],  42  Atl.  1049.)  Nor  does  the  rule  apply  to  general  legacies. 
(Littig  v.  Hance,  81  Md.  416,  32  Atl.  343.)  We  are  inclined  to 
the  view  that  the  legacy  here  was  specific,  in  that  the  testator 
refers  to  particular  bonds  and  stocks,  and  the  bequest  could  not 
be  satisfied  by  the  delivery  of  bonds  or  stocks  of  any  other  kind. 
(Davis  v.  Close,  104  Iowa,  261,  73  N.  W.  600:  Unitarian  Case, 
supra;'  McFaddin  v.  Hefiley,  28  S.  C.  317,  5  S.  E.  812,  13  Am. 
St.  Rep.  675.)  What,  then,  of  the  petition  to  take  a  note  in  place 
of  the  stock  and  bonds  which  had  been  accepted  by  the  company 
before  the  testator's  death  ?  Did  this  work  an  ademption  ?  We 
are  constrained  to  hold  that  it  did  not.  At  the  time  of  his  death 
Frahm  was  still  the  owner  of  the  shares  of  stock,  which  were 
being  held  by  the  company,  it  is  true,  for  the  purpose  of  carrying 
out  the  original  agreement  to  convert  them  into  bonds,  and  his 
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petition  to  issue  a  negotiable  note  in  lieu  thereof  had  been  accepted 
by  the  company,  but  no  note  had  been  issued,  nor  was  there  any 
definite  contract  as  to  when  it  should  be  issued.  The  conduct  of 
the  executors  after  the  death  of  Frahm  would  not,  of  course, 
adeem  the  legacy.  (Patton  v.  Patton,  55  N.  C.  494.)  There  had 
been  no  substitution  in  fact  of  anything  in  place  of  the  stock,  and 
the  mere  right  to  substitute  would  not  work  an  ademption.  By 
the  later  authorities  the  question  is  made  to  turn  to  some  extent 
at  least  on  the  intent  of  the  testator.  {S  wails  v.  S wails,  98  Ind. 
511;  Beall  v.  Blake,  16  Ga.  119;  White  v.  Winchester,  6  Pick. 
48.)  Giving  effect,  then,  to  the  testator's  intent  as  deduced  from 
the  will  itself  and  from  the  evidence  regarding  the  subject-matter 
both  before  and  after  the  will  was  executed,  we  have  no  difficulty 
in  arriving  at  the  conclusion  that  the  legacy  was  not  adeemed. 
As  supporting  these  views,  see  also  In  re  Bradley's  Will  ([Vt], 
50  Atl.  1072).  Parol  evidence  was  admissible  in  this  case  for 
the  purpose  of  identifying  the  subject-matter.  In  view  of  the 
various  contracts  and  agreements  made  by  the  testator  with  ref- 
erence to  his  bonds  and  stocks  in  the  corporation,  there  was  a 
latent  ambiguity,  which  could  be  explained  by  parol  evidence. 
(Eckford  v.  Eckford,  91  Iowa,  55,  58  N.  W.  1093,  26  L.  R.  A. 
370 ;  Chambers  v.  Watson,  60  Iowa,  339,  14  N.  W.  336,  46  Am. 
Rep.  70;  Decker  v.  Decker,  121  111.  341,  12  N.  E.  750;  Brandon 
v.  Yeakle  [Ark.],  50  S.  W.  1004.)  The  evidence  makes  the  in- 
tent of  the  testator  clear,  and  distinctly  negatives  the  thought  that 
he  purposed  an  ademption. 

3.  Some  matters  of  practice  are  argued  by  appellant.  They 
do  not  seem  to  have  been  raised  in  the  trial  court,  and  conse- 
quently cannot  be  considered  here.  All  these  matters  seem  to  be 
ruled  adversely  to  him,  however,  by  Schwenck  v.  Schwening 
([Iowa],  84  N.  W.  916). 

The  court  correctly  construed  the  will,  and  its  decree  is 
affirmed. 

Vol.  VIII  — 41 
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People's  Nat.  Bank  of  Shelbyville,  Tenn.,  vs.  Cleveland 

et  al. 

[Supreme  Court  of  Georgia,  April  8,  1903;  117  Ga.  908,  44  S.  E.  20.] 

Corporations  —  Shares  of  Stock  —  Situs  —  Foreign  Cor- 
porations —  Service  —  Due  Process  of  Law  —  Misjoinder 
of  Causes  —  Abatement  of  Action  —  Trusts  —  Rights  of 
Remainderman  —  Assent  to  Legacy  —  Title  of  Executor. 

1.  Petitioners   brought   their   equitable   petition   in   this    State   against   a 

domestic  and  a  foreign  corporation  —  the  latter  having  no  agency 
or  place  for  doing  business  in  Georgia  —  claiming  that  they  were 
the  real  owners  of  certain  shares  of  stock  of  the  domestic  corpora- 
tion, the  certificate  of  which  was  held  by  the  foreign  corporation  as 
transferee;  and  prayed  for  a  decree  canceling  the  transfer  removing 
the  cloud  upon  their  title  to  such  shares,  and  adjudging  that  they 
were  entitled  to  the  same.    Held: 

(a)  The  shares  of  stock  were  personal  property,  and,  for  the  purposes  of 
this  suit,  their  situs  was  the  domicile  of  the  domestic  corporation. 

(b)  The  foreign  corporation  could  be  legally  served  by  publication,  under 
Civ.  Code,  I  4976,  providing  that  in  suits  brought  to  remove  a  cloud 
from,  or  to  quiet  the  title  to,  property  in  this  State  to  which  a  non- 
resident claims  title,  or  an  interest  therein,  such  nonresident  may 
be  served  by  publication. 

(c)  When,  in  such  a  suit,  service  was  duly  perfected  upon  the  nonresident 

defendant  by  publication,  the  proceeding  against  him  was  by  due 
process  of  law. 

2.  In  an  equitable  proceeding  of  this  character  there  was  no  misjoinder 

of  causes  of  action;  the  plaintiffs  having  one  connected  interest, 
centering  in  the  point  in  issue,  or  one  common  point  of  litigation 
with  the  defendant. 

3.  The  shares  of  stock  in  question  having  been  bequeathed  to  a  trustee, 

who,*  under  the  provisions  of  the  will,  was  to  pay  over  to  a  life 
tenant  the  dividends  thereon  for  his  support  and  maintenance  — 
the  corpus  of  the  trust  estate,  upon  the  death  of  the  cestui  que  trust, 
to  go  to  remaindermen  —  and  the  original  petition  having  been 
brought  by  the  trustee  during  the  lifetime  of  the  life  tenant,  the 
action  did  not  abate  by  reason  of  the  death  of  the  cestui  que  trust 
pendente  lite,  but  could  proceed  in  the  name  of  the  trustee,  at  least 
for  the  recovery  of  unpaid  dividends  declared  upon  the  stock  during 
the  life  of  the  cestui  que  trust. 

4.  The    life  tenant  having  died  during  the  pendency  of  the  suit  brought 

by  the  trustee,  the  remaindermen,  who  upon  his  death  intervened 
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as  parties  plaintiff  in  the  case,  were,  under  the  allegations  of  the 
petition,  entitled  to  recover  unpaid  dividends  which  had  been  de- 
clared after  the  death  of  the  cestui  que  trust. 

5.  The  persons  who  intervened  as  remaindermen    intervened  also  as  the 

heirs-at-law  of  the  life  tenant,  for  the  purpose  of  recovering  the 
unpaid  dividends  which  had  been  declared  prior  to  his  death ;  but 
neither  as  remaindermen,  nor  as  such  heirs-at-law,  were  they  en- 
titled to  recover  such  dividends.  As  remaindermen  they  had  no 
interest  in  these  dividends,  and  as  heirs-at-law  they  could  not  main- 
tain an  action  to  recover  personalty;  the  right  to  recover  personal 
property  which  belonged  to  a  decedent  being  in  his  administrator  or 
executor,  save  in  a  case  like  the  present,  where  a  trustee  has  the 
right  to  recover  it  as  part  of  the  trust  estate  committed  to  his  keeping. 

6.  An  executor's  assent  to  a  legacy  divests  him  of  the  title  to  the  prop- 

erty embraced  therein,  and  perfects  the  inchoate  title  of  the  legatee, 
so  as  to  give  the  latter  a  right  of  action  to  recover  such  property  if 
held  adversely  to  him. 
(Syllabus  by  the  court.) 

Error  from  Superior  Court,  Richmond  county;  E.  L.  Brinson, 
Judge. 

Action  by  Jesse  Cleveland,  trustee  of  Vannoy  Cleveland,  against 
the  Georgia  Railroad  &  Banking  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  the  People's  National  Bank  of 
Shelbyville,  Tenn.,  brings  error. 

Affirmed. 

Jos.  C.  C.  Black,  for  plaintiff  in  error. 

Jos.  B.  &  Bryan  Camming,  for  defendants  in  error. 

Fish,  J. — An  equitable  proceeding  was  brought  in  the  Supe- 
rior Court  of  Richmond  county  by  Jesse  Cleveland,  as  trustee  of 
Vannoy  Cleveland,  a  resident  of  this  State,  against  the  Georgia 
Railroad  &  Banking  Company,  a  corporation  under  the  laws  of 
this  State,  having  its  principal  office  and  place  of  business  in  the 
county  of  Richmond,  and  the  People's  National  Bank  of  Shelby- 
ville, Tenn.,  a  corporation  under  the  laws  of  the  United  States, 
located  and  conducting  its  business  in  Shelbyville,  Tenn.  The 
petition,  when  finally  amended,  made  the  following  case :  R.  M. 
Cleveland,  late  of  Bedford  county,  Tenn.,  died  testate  in  April, 
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1876.  The  fifth  item  of  his  will  was:  "  I  will  to  my  son,  Wil- 
liam C.  Cleveland,  trustee  for  my  son,  Vannoy  Cleveland,  one- 
ninth  of  all  my  railroad  stock,  bonds  and  notes,  to  be  paid  to  him 
by  a  trustee  as  hereinafter  directed.  The  interest  on  said  bonds 
and  stock  and  the  interest  on  said  notes  as  they  are  paid,  to  be 
allowed  to  him  for  his  maintenance  and  board  and  clothing,  and 
at  his  death,  the  portion  allowed  for  his  maintenance  to  go  to  my 
other  children,  unless  he  in  the  future  should  have  a  family  and 
leave  children,  in  that  event,  I  desire  it  should  go  to  his  children." 
W.  C.  Cleveland  failed  to  qualify  as  trustee,  and  B.  F.  Cleveland 
was  duly  appointed  trustee  of  Vannoy  Cleveland,  under  the  pro- 
visions of  the  will,  by  the  court  having  jurisdiction  of  such  mat- 
ters in  Tennessee.  After  the  payment  of  the  debts  and  the  dis- 
tribution of  the  estate  of  R.  M.  Cleveland,  there  were  set  apart, 
under  the  fifth  item  of  his  will,  in  trust,  as  therein  stipulated,  for 
Vannoy  Cleveland,  certain  railroad  stock,  bonds,  and  notes, 
including  thirty-six  shares  of  the  capital  stock  of  the  Georgia 
Railroad  &  Banking  Company,  which  stock  stands  upon  the  books 
of  the  company  in  the  name  of  B.  F.  Cleveland,  trustee  of  Van- 
noy Cleveland.  On  June  30,  1896,  B.  F.  Cleveland,  having  lost  all 
of  his  estate,  and  being  pressed  for  money,  by  persuasion,  in- 
fluence, and  importunities  induced  Vannoy  Cleveland  to  sign  a 
paper  by  which  he  authorized  and  empowered  B.  F.  Cleveland 
to  pledge  the  thirty-six  shares  of  stock  above  mentioned  as  secu- 
rity for  a  loan  from  the  People's  National  Bank  of  Shelbyville  to 
B.  F.  Cleveland.  Vannoy  Cleveland  received  no  consideration 
whatever  for  executing  such  paper,  but  did  it  solely  for  the 
benefit  of  B.  F.  Cleveland,  and  in  compliance  with  his  impor- 
tunities, and  in  consequence  of  his  influence  over  his  cestui  que 
trust.  On  and  before  the  death  of  his  father,  R.  M.  Cleveland, 
and  during  the  year  1896  and  since,  Vannoy  was  a  paralytic,  and, 
by  reason  of  his  mental  and  bodily  infirmities,  wholly  unable  to 
attend  to  any  business  touching  the  management  or  control  of 
his  estate  or  of  the  stock  referred  to.  He  had  no  fixed  residence, 
but  lived  most  of  the  time  at  the  residence  of  his  brother  and 
trustee,  B.  F.  Cleveland,  and  was  entirely  subject  to  the  will  and 
control  of  his  trustee,  who  had  overpowering  influence  over  him. 
"  By  reason  of  the  said  Vannoy's  mind,  the  impairment  of  his 
health,  and  being  subject  to  the  will,  control,  and  influence  of  the 
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said  trustee,  the  said  Vannoy  was  unable  to  resist  doing  anything 
asked,  desired,  or  demanded  by  the  said  B.  F.  Cleveland,  how- 
ever improvident  or  improper  it  might  be,  and  any  transfer,  sale, 
contract,  or  agreement  signed  by  the  said  Vannoy  at  the  instance, 
request,  or  command  of  the  said  B.  F.  Cleveland  was  not  the  act 
of  the  said  Vannoy,  because  he  was  not  a  free  agent,  nor  fully 
capable  of  understanding  the  effect  of  any  paper  signed  by  him ; 
and  *  *  *  the  paper  of  June  30th,  authorizing  the  pledge  of 
the  thirty-six  shares  of  Georgia  Railroad  &  Banking  Company 
stock  *  *  *  physically  signed  by  the  said  Vannoy,  was  not 
binding  as  his  act  and  deed,  but  was  signed  under  and  by  virtue 
of  the  influence  of  B.  F.  Cleveland,  his  trustee,  with  whom  he 
was  living,  and  upon  whom  he  was  dependent  for  care  and  at- 
tention rendered  necessary  by  his  mental  and  bodily  impairment/' 
B.  F.  Cleveland,  having  secured  such  nominal  authority  to  pledge 
euch  stock  with  the  Shelbyville  bank,  in  violation  of  his  trust 
deposited  the  scrip  for  the  thirty-six  shares  of  stock  with  such 
bank  as  security  for  an  individual  debt.  The  officers  and  agents 
of  the  bank  knew  of  the  mental  condition,  as  above  stated,  of 
Vannoy  Cleveland,  and  knew  that  the  paper  had  been  signed 
by  him  by  reason  of  the  persuasion  and  undue  influence  exer- 
cised over  him  by  his  trustee,  B.  F.  Cleveland.  The  bank  con- 
tinues to  hold  the  certificate  of  such  stock,  under  the  transfer 
made  as  above  stated,  as  security  for  the  debt  of  B.  F.  Cleveland, 
and,  after  demand  therefor,  has  refused  to  return  the  same  to 
petitioner.  By  reason  of  the  facts  above  stated,  the  bank  has  no 
title  or  estate  in  and  to  such  stock.  By  proper  proceedings  sub- 
sequently had  in  the  Circuit  Court  of  Bedford  county,  Tenn., 
having  jurisdiction  of  the  persons  and  subject-matter,  B.  F.  Cleve- 
land was  removed  as  the  trustee  of  Vannoy  Cleveland,  and  peti- 
tioner was  appointed  in  his  stead  as  such  trustee.  Having  sub- 
sequently learned  of  the  illegal  transfer  and  pledge  of  the  stock, 
petitioner  duly  notified  the  Georgia  Railroad  &  Banking  Company 
not  to  recognize  the  transfer,  and  not  to  pay  any  dividends  ac- 
cruing upon  the  stock  to  the  People's  National  Bank  of  Shelby- 
ville. Petitioner  demanded  the  payment  of  the  dividends  which 
have  accrued  upon  the  stock  of  the  Georgia  Railroad  &  Banking 
Company,  which  it  refused  to  pay,  because  of  such  transfer,  and 
its  inability  to  determine  who  was  entitled  thereto.    The  Georgia 
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Railroad  &  Banking  Company  is  indebted  to  petitioner,  as  such 
trustee,  the  amount  of  the  accrued  dividends  upon  the  stock,  and 
judgment  is  prayed  for  the  same.  The  paper  of  June  30,  1896, 
signed  by  Vannoy  Cleveland,  and  the  transfer  of  the  certificate 
of  stock  by  B.  F.  Cleveland,  former  trustee  of  Vannoy,  to  the 
Shelbyville  bank,  constitute  a  cloud  upon  the  title  of  petitioner, 
as  trustee  of  Vannoy,  to  such  stock.  The  prayers  of  the  petition 
were  that  the  paper  signed  by  Vannoy  Cleveland,  authorizing 
B.  F.  Cleveland  to  pledge  the  stock,  and  the  transfer  of  the  scrip 
or  certificate  to  the  People's  National  Bank  of  Shelbyville  by 
B.  F.  Cleveland,  be  canceled  as  a  cloud  upon  petitioner's  title; 
that  the  stock  certificate  be  surrendered,  and  a  new  certificate 
be  issued  to  petitioner  in  lieu  thereof ;  that  the  Georgia  Railroad 
&  Banking  Company  pay  to  petitioner  the  dividends  that  may 
in  the  future  accrue  upon  such  stock ;  and  for  general  relief. 

The  Georgia  Railroad  &  Banking  Company  filed  its  answer, 
to  which  were  attached,  as  exhibits,  copies  of  the  paper  signed 
by  Vannoy  Cleveland,  June  30,  1896;  letters  from  the  People's 
National  Bank  of  Shelbyville  demanding  the  payment  of  the 
dividends  claimed  to  be  due  it  as  transferee  of  the  certificate  of 
stock ;  and  of  letters  from  Jesse  Cleveland,  as  trustee  of  Vannoy 
Cleveland,  containing  notice  of  his  appointment  as  such  trustee, 
and  demanding  that  the  dividends  be  paid  to  him.  The  answer 
disclaimed  any  interest  in  the  stock,  and  averred  the  defendant's 
willingness  to  account  to  whomsoever  was  entitled  to  the  stock 
and  dividends  thereon,  and  prayed  that  the  petitioner  and  the 
People's  National  Bank  of  Shelbyville  be  required  to  interplead. 
Georgia  A.  Cleveland,  Harry  B.  Cleveland,  R.  M.  Cleveland,  Jr., 
W.  C.  Cleveland,  and  B.  F.  Cleveland,  as  surviving  children  of 
R.  M.  Cleveland,  deceased,  and  Robert  and  Jerry  Cleveland,  both 
of  age,  Grace,  William,  Frederica,  Barnett,  and  Benn  Cleveland, 
minors,  by  their  next  friend,  Robert  Cleveland,  all  children  of 
Jerry  J.  Cleveland,  deceased,  son  of  the  testator,  R.  M.  Cleveland, 
and  W.  S.  Ryall,  husband  and  sole  legatee  under  the  will  of 
Carolina  Cleveland,  deceased,  daughter  of  the  testator,  R.  M. 
Cleveland,  filed  a  petition,  praying  that  they  be  allowed  to  inter- 
vene as  parties  plaintiff  in  the  cause.  Their  petition  alleged  that 
Vannoy  Cleveland  had  died  since  the  original  petition  was 
brought,  unmarried  and  without  issue ;  that  he  left  no  debts,  and 
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was  at  the  time  of  his  death  a  citizen  and  resident  of  Georgia; 
that  petitioners  (except  Ryall,  who  claimed  as  sole  tegatee  of  his 
wife),  as  his  brothers,  sister,  nephews,  and  nieces,  were  his  sole 
heirs-at-law,  and,  as  such,  were  entitled  to  the  accrued  dividends 
on  the  Georgia  Railroad  &  Banking  Company  stock  which  had 
not  been  paid,  and,  as  children  and  grandchildren  of  R.  M.  Cleve- 
land, were,  as  remaindermen,  entitled,  under  the  clause  of  his 
will  set  out  in  the  original  petition,  to  the  thirty-six  shares  of 
the  capital  stock  of  such  company.  An  order  was  granted  allow- 
ing these  petitioners  to  intervene  as  parties  plaintiff,  without 
prejudice  to  any  right  of  demurrer  by  the  People's  National  Bank 
of  Shelbyville.  The  Shelbyville  bank  was  served  by  publication. 
It  demurred  generally  and  specially,  the  grounds  of  which  de- 
murrer will  be  hereinafter  considered.  The  demurrer  was  over- 
ruled, and  this  judgment  of  the  court  is  before  us  for  review 
upon  a  writ  of  error  sued  out  by  the  Shelbyville  bank. 

i.  It  is  not  necessary  to  discuss  the  merits  of  the  general  de- 
murrer, as  it  is  clearly  evident  that  the  petition  set  forth  a  cause  of 
action.  The  point  was  made  by  several  grounds  of  the  demurrer 
that  the  court  had  no  jurisdiction  of  the  Shelbyville  bank  —  it 
being  a  foreign  corporation,  located  and  conducting  its  busi- 
ness in  the  State  of  Tennessee  —  and  that  the  court  could  not 
acquire  jurisdiction  of  it  by  service  on  it  made  by  publication. 
The  Civil  Code  (§  4975)  provides:  "  If  the  defendant  in  equi- 
table proceeding  does  not  reside  in  the  State,  service  of  the  peti- 
tion or  any  order  of  the  court  may  be  made  by  publication." 
In  section  4976  it  is  declared :  "  Where  any  nonresident  or  per- 
son unknown  claims  or  owns  title  to,  or  an  interest*,  present  or 
contingent,  in  any  real  or  personal  property  in  this  State,  service 
on  such  nonresident  or  unknown  owner  or  claimant  may  be 
made  by  publication  in  cases  affecting  such  property  where  pro- 
ceedings are  brought — (1)  To  remove  a  cloud  therefrom  or 
quiet  title  thereto.  (2)  To  cancel  or  set  aside  deeds,  mortgages, 
liens,  or  incumbrances  thereon.  *  *  *  (6)  To  make  any  decree 
or  order  in  which  the  subject  of  the  action  is  real  or  personal 
property  in  this  State,  in  which  a  nonresident  or  unknown  per- 
son has  or  may  have  or  claims  an  interest,  actual  or  contingent, 
and  in  which  the  relief  demanded  consists  wholly  or  in  part  in 
excluding  him  from  an  interest  therein.     (7)  Where  a  nonresi- 
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dent  or  person  unknown  has  or  may  have  or  may  claim  present, 
future,  or  contingent  interests  in  any  property  in  this  State." 
Section  4978  et  seq.  provides  for  the  method  and  manner  of  per- 
fecting service  by  publication  in  such  cases.  It  is  not  disputed 
that  the  stock  and  dividends  involved  in  this  case  are  personalty. 
"  Stocks  representing  shares  in  an  incorporated  company  holding 
lands,  or  a  franchise  on  or  over  lands,  are  personalty."  (Civ. 
Code,  §  3070.)  The  disputed  question  is  as  to  the  situs  of  this 
property.  As  a  general  rule,  personal  property  follows  the  person 
of  the  owner,  and  has  its  situs  at  his  domicile ;  but  it  may,  for  some 
purposes,  have  a  different  situs  from  the  domicile  of  tftfe  owner. 
"A  nation  within  whose  territory  any  personal  property  is  actually 
situate,  has  as  entire  dominion  over  it  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has  over  immovable  property 
situate  there.  It  may  regulate  its  transfer  and  subject  it  to  proc- 
ess and  execution,  and  provide  for  and  control  the  uses  and 
disposition  of  it,  to  the  same  extent  as  it  may  exert  its  authority 
over  immovable  property."  (Story  Conflict  of  Laws,  §  550.) 
Our  Civil  Code  (§  5430)  provides:  "  Shares  in  a  bank  or  other 
corporation  may  be  levied  on  and  sold,  either  under  attachment 
or  A.  fa,,  in  any  county  where  the  corporation  does  business  — 
notice  of  such  levy  being  given  to  the  defendant,  if  his  residence 
be  known,  .and  also  the  officers  or  agent  of  the  corporation  in 
the  county  where  the  levy  is  made.  Upon  demand  by  any  sheriff, 
constable,  or  other  levying  officer  of  this  State,  having  in  his 
hands  any  execution  or  attachment  against  any  person  who  is  the 
owner  of  any  shares  of  stock  of  said  bank  or  joint-stock  com- 
pany, upon  the  president,  superintendent,  manager,  or  other 
officer  of  any  corporation  or  joint-stock  company  having  access 
to  the  books  thereof,  said  president,  superintendent,  manager,  or 
other  officer  aforesaid  shall  disclose  to  said  levying  officer  the 
number  of  shares  and  the  par  value  thereof  owned  by  the  de- 
fendant in  said  execution  or  attachment,  and  on  refusal  to  do 
so,  shall  be  considered  in  contempt  of  court  and  punished  accord- 
ingly-" (See  also  §§  4168,  4535.)  It  is  clear  therefore  that, 
for  the  purpose  of  subjecting  corporate  stock  to  attachment  and 
execution,  our  Code  fixes  its  situs  at  the  domicile  of  the  corpora-  . 
tion.  In  D earing  v.  Bank  of  Charleston  (5  Ga.  497,  48  Am.  Dec. 
300) ,  wherein  the  bank,  whose  domicile  was  in  the  State  of  South 


PEOPLE'S  NAT.  BANK,  ETC.,  v.  CLEVELAND  ET  AL.    G49 

Carolina,  was  the  complainant  in  a  bill  to  review  and  set  aside  a 
decree  which  had  been  rendered  in  Dearing's  favor,  in  a  suit 
which  he  had  instituted  against  it  and  a  Georgia  corporation, 
involving  certain  shares  of  stock  in  the  latter  company,  the  title 
to  which  was  claimed  both  by  Dearing  and  the  Charleston  bank, 
this  court  held  that,  inasmuch  as  there  was  no  statute  law  of 
Georgia  which  authorized  citizens  of  a  foreign  State  to  be  made 
parties  to  proceedings  in  our  courts  without  their  consent,  a 
judgment  rendered  against  an  inhabitant  of  a  foreign  State  in  a 
case  wherein  he  did  not  appear,  although  notice  was  served  upon 
him,  under  the  second  rule  in  equity,  by  publication,  was  "  a 
nullity  as  to  him."  But  Nisbet,  J.,  who  delivered  the  opinion,  re- 
ferring to  the  stock,  said :  "  Its  situs  is  in  Georgia.  The  sover- 
eignty of  the  State  is  over  it,  and  the  jurisdiction  of  the  courts 
coextensive  with  its  sovereignty."  It  is  apparent  from  what  is 
said  in  the  opinion  that  if  there  had  been  then  in  existence  a 
statute  similar  to  that  of  1895,  contained  in  section  4976  of  the 
Civil  Code,  and  service  on  the  Bank  of  Charleston  had  been  duly 
perfected,  in  pursuance  thereof,  by  publication,  the  court  would 
have  held  it  bound  by  the  previous  decree.  In  Wright  v.  South- 
western Railroad  Co.  (64  Ga.  799),  Justice  Jackson  said: 
"  Stock  in  a  railroad  is  really  but  so  many  shares  of  its  property, 
and  that  property  is  real  estate,  for  the  most  part,  at  least,  and 
taxable  by  the  State  in  which  the  road  is  located."  It  was  held 
by  the  Court  of  Appeals  of  New  York  in  Mechanics'  Bank  v. 
Railroad  (13  N.  Y.  627),  that  certificates  of  stock  are  simply 
muniments  and  evidences  of  the  holder's  title  to  a  certain  num- 
ber of  shares  in  the  property  and  franchises  of  the  corporation 
of  which  he  is  a  member.  (To  the  same  effect,  see  1  Cook  Stock 
and  Stockholders,  §  14.)  A  case  directly  on  the  question  under 
consideration  is  Jellenik  v.  Huron  Copper  Mining  Co.  (177  U.  S. 
1,  20  Sup.  Ct.  559,  44  L.  ed.  647).  There  "  a  suit  was  brought 
in  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Michigan  by  parties,  citizens  of  other  States  than  Michi- 
gan, against  a  Michigan  mining  corporation,  and  certain  indi- 
vidual defendants  holding  shares  of  stock  in  that  corporation, 
and  being  citizens  residing  in  Massachusetts.  The  plaintiffs 
claimed  that  they  were  the  real  owners  of  certain  shares  of  stock 
of  the  corporation,  the  certificates  of  which  were  held  by  the 
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Massachusetts  defendants,  and  sought  a  decree  removing  the  cloud 
upon  their  title  to  such  shares,  and  adjudging  that  they  were 
entitled  to  them."  It  was  held:  "(i)  That  the  defendants,  citi- 
zens of  Massachusetts,  were  necessary  parties  to  the  suit.  (2) 
That  they  could  be  proceeded  against  in  respect  of  the  stock  in 
question  in  the  mode  and  for  the  limited  purposes  indicated  in 
the  eighth  section  of  the  act  of  Congress  of  March  3,  1875  (chap. 
137,  18  Stat.  472  [U.  S.  Comp.  Stat.  1901,  p.  513]),  which  au- 
thorized proceedings  by  publication  against  absent  defendants,  in 
any  suit  commenced  in  any  Circuit  Court  of  the  United  States 
to  enforce  any  legal  or  equitable  lien  upon  or  claim  to,  or  to 
remove  any  incumbrance  or  lien  or  cloud  upon  the  title  to,  real 
or  personal  property  within  the  district  where  such  suit  is 
brought.  (3)  That  for  the  purposes  of  that  act  the  stock  held 
by  the  citizens  of  Massachusetts  was  to  be  deemed  personal  prop- 
erty '  within  the  district '  where  the  suit  was  brought.  The  cer- 
tificates of  stock  were  only  evidence  of  the  ownership  of  the 
shares,  and  the  interest  represented  by  the  shares  was  held  by 
the  company  for  the  benefit  of  the  true  owner.  As  the  habitation 
or  domicile  of  the  company  is  and  must  be  in  the  State  that  cre- 
ated it,  the  property  represented  by  its  certificates  of  stock  may 
be  deemed  to  be  held  by  the  company  within  the  State  whose 
creature  it  is,  whenever  it  is  sought  by  suit  to  determine  who  is 
its  real  owner/'  We  are  of  opinion,  both  upon  principle  and 
authority,  that  the  situs  of  the  shares  of  stock,  the  subject-matter 
of  the  litigation  in  the  present  case,  was,  for  the  purposes  thereof, 
in  Richmond  county,  Ga.  As  the  property  in  litigation  was  lo- 
cated in  Georgia  and  in  Richmond  county,  and  the  jurisdiction  of 
the  courts  of  this  State  attaches  upon  all  property  within  its  limits, 
the  Superior  Court  of  that  county  had  jurisdiction  of  the  sub- 
ject-matter of  the  controversy,  and  hence  of  a  suit  involving  its 
title ;  and  such  court  could,  for  the  purpose  of  determining  and 
settling  its  true  ownership,  acquire  jurisdiction  of  a  nonresident 
of  this  State  who  claimed  title  to  such  property,  by  having  service 
perfected  upon  such  foreign  claimant  by  publication,  in  accord- 
ance with  the  provisions  of  the  statute  applicable  in  such  cases. 
It  follows  that  when  service  was  thus  duly  perfected  upon  the 
People's  National  Bank  of  Shelbyville,  Tenn.,  the  proceeding 
against  it  was  by  due  process  of  law. 
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2.  Another  ground  of  the  demurrer  was  that  there  was  a  mis- 
joinder of  causes  of  action,  in  that  a  cause  of  action  by  the  peti- 
tioners, as  remaindermen  under  the  will  of  R.  M.  Cleveland, 
for  the  shares  of  stock,  was  joined  with  a  cause  of  action  by 
them,  as  heirs-at-law  of  Vannoy  Cleveland,  for  the  unpaid  divi- 
dends which  had  accrued  on  such  shares  during  his  lifetime.  We 
do  not  think  there  is  any  merit  in  this  ground.  The  rule  is  well 
established  that  where  there  is  one  connected  interest,  centering 
in  the  point  in  issue,  or  one  common  point  of  litigation,  so  that  the 
joinder  tends  to  prevent  multiplicity  of  suits,  unconnected  parties 
may  join  in  an  action.  (Brinkerhoff  v.  Brown,  6  Jphns.  Ch.  139; 
Fellows  v.  Fellows,  4  Cow.  682,  15  Am.  Dec.  412;  Thornton  v. 
Martin,  116  Ga.  115,  42  S.  E.  348.  And  see  Conley  v.  Buck, 
100  Ga.  187,  28  S.  E.  97,  and  cases  cited.)  In  the  present  case 
there  was  one  common  point  of  litigation,  viz.,  the  validity  of  the 
Shelbyville  bank's  title  to  the  shares  of  stock  in  question.  Both 
the  remaindermen  under  the  will  of  R.  M.  Cleveland  and  the 
heirs-at-law  of  Vannoy  Cleveland  were  interested  in  having  the 
cloud  upon  the  title  to  these  shares,  which  was  necessarily  a  cloud 
upon  the  title  to  the  dividends  in  question,  removed.  They  had 
one  common  point  of  litigation  with  the  Shelbyville  bank  and 
the  Georgia  Railroad  &  Banking  Company,  upon  the  determina- 
tion of  which  the  rights  of  the  remaindermen  and  the  rights  of 
the  heirs-at-law  alike  depended.  So,  if  the  remaindermen  and 
the  heirs-at-law  had  been  different  persons,  they  would  have  had 
the  right  to  join  in  this  suit.  As  it  is,  the  same  persons  claim  the 
shares  of  stock  as  remaindermen,  and  the  dividends  as  heirs-at- 
law,  and  surely  they  ought  not  to  be  compelled  to  resort  t<$  sep- 
arate suits  against  the  same  defendants,  in  order  to  establish  a 
single  contention,  upon  which  both  their  rights  as  remaindermen 
and  their  rights  as  heirs-at-law  depend. 

3.  Another  contention  made  by  the  demurrer  was  that  the 
plaintiffs  could  not  recover  the  dividends,  because,  if  any  right  of 
action  existed  therefor,  it  was  in  the  executor  or  administrator  of 
Vannoy  Cleveland.  It  will  be  noted  that  the  original  petition 
was  brought  by  Jesse  Cleveland  as  the  trustee  of  Vannoy  Cleve- 
land, in  which  it  was  sought  to  recover  the  dividends  which  had 
accrued  since  the  certificate  of  stock  had  been  transferred  to  the 
Shelbyville  bank  by  the  former  trustee,  B.  F.  Cleveland.     The 
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trust,  having  been  created  in  Tennessee,  where  presumably  the 
common  law  upon  the  subject  of  trusts  is  in  force,  would  be  free 
from  the  limitations  and  restrictions  which  the  law  of  Georgia 
imposes  upon  trusts,  and  would  be  valid  without  reference  to 
Vannoy  Cleveland's  physical  or  mental  infirmities ;  but  under  the 
ruling  made  in  Sinnott  v.  Moore  (113  Ga.  908,  39  S.  E.  415),  the 
trust  was  valid  under  the  laws  of  this  State.  It  was  held  in  that 
case :  "A  valid  trust  can  be  created  in  this  State  for  the  beneht 
of  a  person  sui  juris,  for  life,  with  remainder  over  in  trust  for 
another  person  sui  juris,  for  life."  The  trust  being  valid,  the 
trustee  certainly  had  the  right,  during  the  lifetime  of  Vannoy 
Cleveland,  to  sue  for  the  recovery  of  both  the  corpus  of  the  trust 
estate  and  the  dividends  accruing  thereon  during  the  life  of  the 
cestui  que  trust.  Such  a  suit  was  for  the  preservation  of  the 
trust  estate,  and  was  not,  at  least  so  far  as  these  dividends  are  con- 
cerned, abated  by  the  death  of  the  cestui  que  trust  pendente  lite, 
but  continued  for  the  same  general  purposes  for  which  it  was 
instituted,  viz.,  the  preservation  of  the  trust  estate,  and  to  apply 
it,  if  recovered,  to  those  entitled  to  it.  This  court  has  held: 
"  If  a  trustee  in  whom  the  legal  title  is  vested  brings  suit  for  real 
property,  and  the  cestui  que  trust,  who  is  a  married  woman,  dies 
pendente  lite,  and  there  is  no  administration  on  her  estate,  the 
action  does  not  abate,  but  may  be  continued  for  the  recovery  of 
the  property  for  her  heirs.  If  the  action  be  for  personal  property, 
the  trustee  may  recover  so  that  he  may  be  able  to  deliver  it  to  the 
administrator,  if  one  be  appointed,  or,  if  there  be  no  necessity  for 
administration,  then  to  the  distributees,  subject  in  eitRer  case  to 
all  charges  to  which  it  may  be  liable."  (Artope  v.  Goodall,  53 
Ga.  319;  Findlay  v.  Artope,  48  id.  537.)  To  the  same  effect  is 
Garrett  v.  Brock  (27  id.  576),  where  it  did  not  appear  whether 
there  was  any  administration  upon  the  estate  of  the  cestui  que 
trust  or  not.  There  can  therefore  be  no  question  that  the  trustee 
had  the  right  to  recover  at  least  the  dividends  which  had  accrued 
during  the  life  of  Vannoy  Cleveland. 

4.  Taking  the  allegations  of  the  petition  to  be  true,  the  inter- 
vening petitioners,  children  and  grandchildren  of  R.  M.  Cleve- 
land, were,  as  remaindermen  under  the  fifth  item  of  his  will, 
entitled  to  recover  the  shares  of  stock  in  controversy ;  and,  having 
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this  right,  then,  of  course,  they  were  entitled  to  recover  dividends 
on  the  stock  accruing  after  the  death  of  Vannoy  Cleveland. 

5.  The  interveners,  a£  remaindermen,  had,  of  course,  no  right 
to  recover  dividends  which  had  accrued  during  the  lifetime  of  the 
life  tenant,  as  they,  in  such  capacity,  had  no  interest  in  such  divi- 
dends. Nor  could  they,  as  heirs-at-law  of  Vannoy  Cleveland, 
recover  such  dividends,  as  an  heir-at-law  cannot  maintain  an 
action  for  the  recovery  of  personalty ;  the  right  of  action  being 
alone  in  the  administrator  or  executor.  (Smith  v.  Turner,  112 
Ga.  533,  37  S.  E.  705,  and  cases  cited.)  As  we  have  seen,  how- 
ever, this  does  not  affect  our  ruling  upon  the  merits  of  the  de- 
murrer, as  the  suit  instituted  by  the  trustee  during  the  lifetime 
of  his  cestui  que  trust  did  not,  at  least  as  to  these  dividends,  abate 
by  reason  of  the  death  of  Vannoy  Cleveland,  and  the  trustee 
therefor  could  proceed  with  such  suit  for  their  recovery. 

6.  Another  ground  of  the  demurrer  was  that  W.  S.  Ryall,  one 
of  the  interveners,  could  not  recover  the  interest  of  his  deceased 
wife,  who  was,  before  her  marriage,  Carolina  Cleveland,  but  the 
right  to  recover  this  interest,  if  such  right  existed,  was  in  her 
executor.  It  appears  from  the  petition  that  Carolina  Cleveland 
died  testate  prior  to  the  filing  of  the  original  petition  in  this  case, 
leaving  no  child  or  issue  of  a  child ;  that  her  husband,  W.  S.  Ryall, 
is  the  sole  legatee  under  her  will ;  and  that  her  executor  has  as- 
sented to  the  legacy.  Taking  this  to  be  true,  we  are  of  opinion 
that  Ryall  could  recover  whatever  interest  his  deceased  wife  had 
in  the  property  in  question.  The  assent  of  an  executor  to  a  legacy 
divests  him  of  the  legal  title  to  the  property  embraced  therein, 
and  perfects  the  inchoate  title  of  the  legatee,  so  as  to  give  the 
latter  a  right  of  action  to  recover  such  property.  (Civil  Code, 
§  3319;  2  Woerner  Am.  Law  of  Administration,  §  453.) 

In  view  of  the  foregoing,  the  judgment  overruling  the  de- 
murrer is  affirmed. 

Judgment  affirmed.  All  the  justices  concurring,  except  Lump- 
kin, P.  J.,  absent  on  account  of  sickness,  and  Lamar,  J.,  dis- 
qualified. 
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Baptist  Female  University  of  North  Carolina  et  al.  vs. 

Borden. 

[Supreme   Court  of  North  Carolina,   April  28,   1903;   132  N.   C.  476, 

44  S.  E.  47.] 

Wills  —  Construction  —  Dissent  of  Widow  —  Effect  — 
Remainder  —  Acceleration  —  Allotment  of  Dower  — 
Demonstrative  Legacies  —  Priority  —  Deficiency  of  Per- 
sonal Property  —  Payment  of  Debts  —  Abatement  of 
Legacies  —  Subscriptions  —  Consideration  —  Debts  — 
Devises  to  Creditor  —  Ademption  —  Widow's  Allowance 
—  Determination  —  Delivery  of  Securities  in  Specie  — 
Rights  of  Legatees. 

1.  Where  testator  devised  to  a  university  and  their  successors  certain  real 

estate  described  after  the  death  of  his  wife,  and  the  wife  dissented 
to  the  provisions  made  for  her  in  the  will  and  elected  to  take  her 
distributive  share,  such  election  accelerated  the  devise  to  the  univer- 
sity, and  entitled  it  to  immediate  enjoyment  of  the  property  devised. 

2.  Where  a  testator  devised  his  mansion-house  to  his  wife  for  life,  and 

after  her  death  to  his  niece,  and  on  the  widow's  dissent  to  the  will 
such  mansion-house  was  set  off  to  her  as  dower,  such  election  and 
set-off  did  not  affect  the  right  of  the  niece  to  the  house  on  the  death 
of  the  widow. 

3.  Where  a  testator  devised  to  his  wife  for  life  rents  and  profits  of  certain 

real  estate,  remainder  to  another,  and  on  the  widow's  election  to  take 
her  distributive  share  of  the  estate  such  property  was  allotted  to  her 
as  a  portion  of  her  dower,  the  enjoyment  of  the  remainder  was 
thereupon  postponed  until  the  widow's  death. 

4.  Where  a  widow's  election  to  take  her  distributive  share  in  her  husband's 

estate  operated  to  accelerate  the  time  of  enjoyment  of  certain  real 
estate  devised  to  her  for  life,  remainder  to  other  devisees,  the  rent 
which  accrued  after  testator's  death  passed  with  the  property  from 
which  it  was  derived  to  the  devisees  entitled  thereto. 

5.  Bequests  to  certain  legatees  of  $4,000  each,  to  be  paid  by  turning  over 

to  the  legatees  any  of  testator's  stocks,  bonds,  notes,  or  other  evi- 
dences of  debt  at  their  market  value,  and,  if  those  were  not  sufficient, 
the  balance  to  be  paid  in  money,  were  demonstrative  legacies,  and, 
while  subject  to  the  payment  of  debts  and  the  widow's  distributive 
share  of  the  personal  estate  on  her  dissent  to  the  will,  they  were 
entitled  to  priority  over  general  legacies. 

6.  Where  a  will  showed  no  intention'  of  testator  to  charge  the  payment 

of  legacies  on  real  estate  devised,  the  legatees  were  not  entitled  to 
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compel  a  sale  of  real  estate  to  pay  such  legacies  on  a  deficiency  of 
personal  property  arising  by  reason  of  widow's  dissent  to  the  will 
and  election  to  take  her  distributive  share. 

7.  Where  a  testator  bequeathed  legacies  to  be  paid  from  his  bonds,  stocks, 

notes,  and  other  evidences  of  debt,  and,  if  they  were  insufficient,  the 
balance  to  be  paid  in  money,  and  on  the  widow's  dissent  to  the  will 
there  was  a  deficiency  of  personal  property  after  setting  apart  the 
widow's  share  thereof  to  pay  such  legacies  and  testator's  debts,  a 
contention  that  the  bonds,  stocks,  and  notes  in  the  hands  of  the 
executor  must  be  applied  to  the  payment  of  such  legacies,  and  that 
provision  must  be  made  for  the  payment  of  debts  from  real  property 
of  the  deceased,  was  unsustainable. 

8.  Where  a  testator  directed  that  certain  real  estate  be  sold,  and  the 

proceeds  divided  between  two  devisees,  such  sale  constituted  a  con- 
version for  the  purposes  of  division  only,  and  did  not  change  the 
character  of  the  property  with  respect  to  its  liability  for  debts  or 
legacies. 

9.  Where  a  deficiency  of  personal  property  to  pay  debts  and  legacies  was 

caused  solely  by  the  widow's  dissent  to  the  will  and  election  to  take 
her  distributive  share,  a  contention  that  demonstrative  and  specific 
legacies  were  not  intended  to  have  priority  over  general  legacies, 
but  that  the  loss  should  be  apportioned  ratably  on  all  the  legacies, 
could  not  be  sustained. 

xo.  Where  testator's  personal  estate  was  sufficient  for  the  payment  of  his 
debts,  a  liability  arising  from  a  contract  between  testator  and  the 
Federal  government  relating  to  the  use  of  certain  of  testator's  real 
estate  was  payable  from  the  personal  estate,  and  not  from  the  rents 
derived  from  such  realty. 

IX.  Where  testator  subscribed  for  the  purpose  of  aiding  in  the  payment 
of  the  indebtedness  of  a  university  in  which  he  was  interested,  and 
verbally  authorized  the  president  to  announce  such  subscription  at 
a  public  convention,  where  others  subscribed,  and  testator's  sub- 
scription was  announced  in  his  presence,  and  on  faith  of  such  sub- 
scription the  university  employed  others  to  solicit  subscriptions  and 
incurred  liability  for  the  services  performed,  testator's  subscription 
was  based  on  a  valid  consideration,  and  was  a  valid  claim  against 
his  estate. 

12.  Where,  about  a  month  prior  to  his  death,  testator  subscribed  to  the 

payment  of  an  indebtedness  of  a  university,  which  subscription  was 
payable  at  once,  and  his  will  tended  to  disclose  a  general  purpose, 
after  providing  for  his  relatives,  to  divide  his  estate,  after  his  wife's 
death,  between  the  university  and  an  orphanage,  devises  made  to  the 
university,  to  take  effect  after  his  wife's  death,  did  not  constitute 
a  satisfaction  of  the  debt  due  on  the  subscription. 

13.  Where  a  widow  dissented  to  the  will,  and  elected  to  take  her  dis- 

tributive share,  her  share  of  the  personal  estate  should  be  determined 
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by  deducting  the  debts  and  expenses  of  administration  from  the 
total  value  of  the  personalty,  exclusive  of  specific  legacies,  and  paying 
to  her  one-half  of  the  remainder,  less  the  amount  paid  for  her  year's 
support. 

14.  Where  a  widow  dissented  from  a  will,  and  elected  to  take  her  distribu- 

tive share,  real  estate  devised  to  her  was  subject  to  the  payment 
of  debts  before  real  estate  specifically  devised. 

15.  Where  the  exigencies  of  an  estate  and   its   administration   did   not 

require  the  sale  of  securities  representing  advantageous  investments, 
the  widow  was  entitled  to  receive  such  securities  in  specie  in  making 
up  her  distributive  share  of  the  personal  estate  on  her  dissent  to  the 
will. 
Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wayne  county;  Robinson, 
Judge. 

Submission  of  controversy  between  the  Baptist  Female  Uni- 
versity of  North  Carolina  and  others  and  E.  B.  Borden,  as  execu- 
tor of  the  estate  of  W.  T.  Faircloth,  deceased,  and  others.  From 
a  decree  settling  the  rights  of  the  parties,  both  sides  appeal. 
Modified. 

W.  N.  Jones  and  Battle  &  Mordecai,  for  plaintiff. 

F.  A.  Daniels,  for  defendant. 

John  E.  Woodard  and  W.  T.  Dortch,  for  legatees. 

W.  C.  Munroe,  for  defendant  Faircloth. 

Connor,  J. —  This  is  a  controversy  submitted  without  action 
under  the  Code  by  the  plaintiffs,  the  Baptist  Female  University 
and  the  Trustees  of  The  Thomasville  Baptist  Orphanage  and  the 
Trustees  of  Wake  Forest  College  against  E.  B.  Borden,  executor 
of  W.  T.  Faircloth,  deceased,  and  E.  E.  Faircloth,  widow  of  said 
deceased,  and  other  devisees  and  legatees  named  in  the  will  of 
the  said  testator,  for  the  purpose  of  obtaining  a  construction  of 
the  will  of  the  testator,  and  direction  to  the  executor  in  regard  to 
the  administration  of  his  trust. 
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The  facts  necessary  to  a  decision  of  the  case  are : 
( i )  That  W.  T.  Faircloth  died  in  the  county  of  Wayne  on  the 
29th  day  of  December,  1900,  leaving  no  children  or  issue  of  such, 
leaving,  him  surviving,  his  widow,  E.  E.  Faircloth. 

(2)  That  the  defendants,  Frank  W.  Faircloth,  Douglas  B. 
Faircloth,  Samuel  L.  Faircloth,  and  Callie  Faircloth,  Clara  A. 
Lane,  Susan  E.  Woodard,  Fannie  M.  Faircloth,  are  the  nephews 
and  nieces  of  the  said  W.  T.  Faircloth,  and  are  also  his  heirs-at- 
law. 

(3)  That  the  said  W.  T.  Faircloth  left  a  will,  which  was  duly 
admitted  to  probate,  and  the  executor  therein  named,  the  de- 
fendant E.  B.  Borden,  duly  qualified. 

(4)  That  since  the  death  of  W.  T.  Faircloth  and  the  probate 
of  said  will,  his  widow,  E.  E.  Faircloth,  has  duly  filed  her  dissent 
thereto,  and  claims  such  share  of  the  estate  of  her  husband  as  she 
would  have  been  entitled  to  if  he  had  died  intestate.  Her  year's 
support,  amounting  to  $2,000,  has  been  duly  allotted  to  her. 

(5)  In  addition  to  such  claims,  the  estate  of  said  testator  is 
indebted  to  her  in  the  sum  of  $10,342.07,  with  interest  thereon 
from  the  12th  of  February,  1900,  which  has  been  reduced  to 
judgment. 

(6)  That  on  or  about  the  1st  day  of  December,  1900,  said  tes- 
tator made  a  subscription  of  $1,000  to  the  Baptist  Female  Uni- 
versity of  North  Carolina  for  the  purpose  of  aiding  in  the  pay- 
ment of  certain  indebtedness  already  created,  amounting  to  more 
than  $40,000,  of  said  university.  That  said  university  is  a  school 
under  the  control  of  the  Baptist  denomination,  of  which  the  said 
testator  was  a  member.  That  such  subscription  was  made  or 
given  to  Dr.  R.  T.  Vann,  president  of  said  institution,  a  part  of 
whose  duty  it  is  to  solicit  subscriptions  for  the  payment  of  said 
debt.  The  said  testator  verbally  authorized  the  said  Dr.  R.  T. 
Vann  to  announce  the  said  subscription  in  a  public  convention  of 
the  Baptists  of  North  Carolina  at  one  of  its  sessions  where  other 
amounts  were  subscribed  by  various  parties,  and  the  same  was  an- 
nounced in  the  presence  of  said  testator.  That  said  subscription 
was  published  in  the  public  prints.  That  most  of  the  said  sub- 
scriptions are  paid.  That  the  said  university,  being  indebted  as 
aforesaid,  employed  agents  to  solicit  subscriptions  for  the  payment 
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of  said  indebtedness,  and  in  securing  said  subscriptions  it  incurred 
liability  to  said  agents.  That,  after  said  subscription  was  made 
as  aforesaid,  the  said  testator  executed  his  will,  which  is  hereto 
attached,  and  made  the  devises  to  the  university  set  out  in  the 
same. 

(7)  That  the  estate  of  the  said  W.  T.  Faircloth,  at  the  time  of 
his  death,  was  worth  about  $70,000,  of  which  about  $30,000  con- 
sisted of  real  estate  and  about  $40,000  of  personalty. 

(8)  That  of  the  personal  estate  about  $3,000  was  money  in 
bank,  subject  to  check,  and  the  remainder  of  said  personal  estate 
consisted  of  notes,  stocks,  and  bonds,  his  library  and  household 
furniture,  the  said  library  and  household  furniture  not  exceeding 
in  value  $1,000,  and  of  said  stocks  and  bonds  some  have  market 
value  and  others  no  market  value,  and  some  of  which  are  above 
and  some  below  par. 

(9)  That  the  real  estate  described  in  item  7  of  said  will  is  worth 
from  $7,000  to  $8,000,  the  real  estate  described  in  item  13  of  said 
will  is  worth  from  $13,000  to  $17,000,  and  the  real  estate  described 
in  item  14  of  said  will  is  worth  from  $5,000  to  $8,000. 

( 10)  That  after  the  payment  of  debts,  except  the  debt  claimed 
by  Mrs.  Faircloth  and  the  expenses  of  administering  the  estate, 
there  will  be  in  the  hands  of  the  executor  for  distribution  under 
the  said  will  or  as  the  law  directs  about  $34,000  of  personal  estate. 

(11)  That  there  will  not  be  a  sufficiency  of  said  personal  estate 
to  pay  the  legacies  provided  for  in  item  6  of  the  will  after  the  pay- 
ment to  Mrs.  E.  E.  Faircloth  of  her  distributive  share  of  the 
estate  and  her  claim  of  $10,342.07. 

(12)  That  after  the  payment  of  the  share  of  personal  estate  of 
which  Mrs.  Faircloth  will  be  entitled  and  her  claim  of  $10,342.07 
there  will  not  be  sufficient  to  pay  the  legacies  provided  for  in  item 
6  of  the  will,  if  the  value  of  the  property  in  item  7  is  added  to  the 
remainder  of  the  personal  estate. 

(13)  That  after  the  payment  of  the  share  of  the  personal  estate 
to  which  Mrs.  E.  E.  Faircloth  is  entitled  and  her  claim  of 
$10,342.07  there  will  not  be  sufficient  to  pay  the  legacies  given  in 
items  1,  2,  3,  4,  5,  6,  10,  and  11  of  said  will,  if  the  value  of  the 
property  devised  in  item  7  is  added  to  the  remainder  of  the  per- 
sonal estate. 
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(14)  That  since  the  death  of  said  W.  T.  Faircloth,  by  consent, 
the  defendant  J.  W.  Gardner  has  rented  out  the  real  estate,  and 
has  received  rents  and  profits  thereof,  and  he  now  has  in  hand 

of  said  rents  and  profits  the  sum  of  $ ,  to  be  disposed  of  as 

the  court  may  direct. 

(15)  That  the  dower  of  Mrs.  Faircloth  has  been  duly  allotted 
to  her,  and  covers  the  following  property  devised  in  said  will: 
The  house  and  lot  in  which  the  said  W.  T.  Faircloth  lived  at  the 
time  of  his  death,  fronting  on  George  street,  being  the  lot  referred 
to  in  item  8,  section  5,  of  the  will  of  said  testator,  and  also  the 
two-story  brick  store  on  Walnut  street,  mentioned  in  item  8, 
section  2,  of  said  will. 

(16)  That  the  said  testator  prior  to  his  death  leased  a  part  of 
the  property  mentioned  in  item  7  of  said  will  to  the  United  States 
government  by  deed  registered  in  the  county  of  Wayne.  That 
since  his  death,  in  accordance  with  said  contract,  liabilities  to  the 

amount  of  $ have  been  incurred  for  equipments  for  free 

delivery  in  Goldsboro,  $ for  coal,  $ for  water  and 

repairs  upon  property  embraced  in  said  lease. 

The  portions  of  said  will  necessary  to  be  set  out  for  the  purpose 
of  disposing  of  this  cause  are  as  follows : 

In  items  1,  2,  and  3  general  legacies  are  given  to  persons  therein 
named  of  $100  each. 

In  item  4  the  testator  gives  to  Frank  W.  Faircloth  his  watch 
and  chain,  and  also  certain  real  estate  situated  in  the  State  of 
Virginia. 

In  item  5  he  gives  to  the  Trustees  of  Thomasville  Baptist  Or- 
phanage $1,000  in  money. 

In  item  6 :  "I  give  and  bequeath  absolutely  to  my  nephews 
and  nieces,  Douglas  B.  Faircloth,  Samuel  S.  Faircloth,  Clara  A. 
Lane  (wife  of  B.  F.  Lane),  Susan  E.  Woodard  (wife  of  Calvin 
Woodard),  Fannie  N.  Faircloth,  Frank  W.  Faircloth  and  Callie 
Faircloth  (wife  of  said  Frank  W.  Faircloth)  each  $4,000  to  be 
paid  by  my  personal  representative  to  said  legatees  by  turning 
over  any  of  my  bonds,  stocks,  notes  or  other  evidences  of  debt,  at 
their  market  value,  and  if  these  are  not  sufficient  then  the  balance 
of  said  $4,000  each  to  be  paid  in  money." 

In  item  7 :  "I  give  and  devise  to  my  widow  E.  E.  Faircloth 
and  her  heirs  my  three  story  brick  building  in  the  North  East 
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intersection  of  John  and  Walnut  streets  in  said  city  and  the  land 
on  which  it  stands,  (called  the  Law  Building),  also  the  single 
story  brick  store  and  lot  on  the  East  side  of  said  Law  Building, 
including  ten  feet  right-of-way  on  the  East  side  of  single  story 
store,  all  fronting  on  Walnut  Street.  This  devise  is  in  lieu  of  all 
moneys  I  received  from  her  properties  in  Onslow  County,  North 
Carolina.  I  also  give  her  $500  in  cash  in  lieu  of  her  year's 
allowance." 

In  item  8:  "I  loan  and  give  to  my  wife  E.  E.  Faircloth, 
during  her  life,  the  rents,  use,  profits  and  incomes  of  the  following 
real  estate  in  Wayne  County,  viz.: 

"  (1)  Two  resident  lots  fronting  on  James  Street,  lying  be- 
tween Walnut  and  Chestnut  streets. 

"(2)  My  two  story  brick  store,  fronting  on  Walnut  street  and 
lying  in  the  Northwest  intersection  of  John  and  Walnut  streets. 

"  (3)  My  two  story  brick  stores  on  the  South  side  of  and 
fronting  on  Walnut  street,  between  L.  D.  Giddens  and  John 
Slaughter's  stores. 

"  (4)  My  Buckhorn  plantation  and  farm  on  the  South  side  of 
Neuse  River  in  Wayne  County,  on  which  Rigdon  Kornegay  and 
Ely  Cobb  now  live  as.  tenants. 

"  (5)  My  house  and  lot  on  which  I  now  reside,  fronting  on 
George  Street  in  the  city  of  Goldsboro.  These  rents,  incomes, 
etc.,  mentioned  in  this  Item,  I  intend  to  belong  to  my  said  wife 
absolutely  and  to  be  at  her  disposal  absolutely/' 

In  item  9  he  disposes  of  his  household  and  kitchen  furniture, 
which  has  been  allotted  to  the  widow. 

In  item  10:  "I  give  and  bequeath  to  the  Trustees  of  Wake 
Forest  College  my  entire  law  library,  for  the  use  of  the  Law 
Department  of  said  college." 

In  item  1 1 :  "I  give  and  bequeath  to  '  The  Trustees  of  the 
First  Missionary  Baptist  Church,'  at  Goldsboro,  and  their  suc- 
cessors, one  thousand  dollars  for  the  use  and  benefit  of  said 
church,  as  said  trustees  may  deem  proper." 

In,  item  12:  "After  the  death  of  my  wife  E.  E.  Faircloth,  I 
give  and  devise  to  my  niece  Clara  A.  Lane,  (wife  of  B.  F.  Lane) 
and  her  heirs  in  fee  my  house  and  lot  on  which  I  now  reside, 
fronting  on  George  Street  in  said  city  of  Goldsboro." 
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In  item  13 :  "After  the  death  of  my  said  wife,  I  give  and  devise 
in  fee  to  the  '  Trustees  of  the  Baptist  Female  University  of  North 
Carolina '  and  their  successors,  situated  in  the  city  of  Raleigh, 
N.  C,  the  following  real  estate  in  the  city  of  Goldsboro,  N.  C. 
hereinbefore  referred  to,  viz. :  my  two  residence  lots  fronting  on 
James  street  between  Walnut  and  Chestnut  Streets,  my  two  story 
brick  store  in  the  North  west  intersection  of  John  and  Walnut 
Streets,  and  my  single  story  brick  building  on  the  south  side  of 
and  fronting  on  Walnut  street,  between  the  stores  of  L.  D.  Giddens 
and  John  Slaughter,  to  be  used  for  the  benefit  of  said  University 
in  such  manner  as  said  board  of  trustees  may  think  best." 

In  item  14 :  "I  direct  that  after  the  death  of  my  said  wife, 
my  Buckhorn  plantation  on  the  south  side  of  Neuse  River  in 
Wayne  County  be  9old  at  public  auction  in  the  court  house  door 
in  Goldsboro,  after  due  advertisement,  to  the  highest  bidder,  by 
my  personal  representative,  and  pay  the  net  proceeds  equally  to 
the  trustees  of  the  Baptist  Female  University  of  North  Carolina 
at  Raleigh,  N.  C.  and  to  the  trustees  of  the  Thomasville  Baptist 
Orphanage  at  Thomasville,  N.  C.  and  said  moneys  in  this  item  to 
be  used  as  said  board  of  trustees  may  think  best  for  their  re- 
spective corporations." 

In  item  15:  "After  the  above  provisions  have  been  served,  I 
devise  and  bequeath  any  residue  of  my  estate,  real,  personal  or 
mixed,  to  my  nephews  and  nieces  hereinbefore  named,  to  be 
equally  divided  between  them  share  and  share  alike,  the  children 
of  any  one  or  more  of  said  nephews  and  nieces  who  may  have 
died  to  take  the  share  that  their  parents  would  take  if  alive." 

The  first  question  presented  upon  the  appeal  for  our  considera- 
tion is  raised  by  the  contention  of  the  plaintiffs  the  Trustees  of 
the  Baptist  Female  University,  that  the  dissent  of  Mrs.  E.  E.  Fair- 
cloth  accelerated  the  devises  provided  in  item  13  of  the  will,  and 
that  they  are  now  entitled  to  the  possession  of  the  property  de- 
scribed in  said  item  not  included  in  the  dower,  and  to  the  rents 
and  profits  thereon.  Upon  this  question  his  honor  ruled  against 
the  contention  of  the  Trustees  of  the  Baptist  Female  University. 
In  this,  we  think,  there  was  error.  Mrs.  Faircloth  having  dis- 
sented from  the  will,  and  claimed  her  dower  in  the  realty,  and 
her  distributive  share  in  the  personalty,  we  are  of  the  opinion 
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that  there  was  an  acceleration  of  the  devises,  the  enjoyment  of 
which,  under  the  will,  was  postponed  at  the  time  of  her  death. 
The  will,  in  so  far  as  provision  was  therein  made  for  her,  operates 
in  the  same  manner,  as  to  the  time  of  enjoyment  by  those  entitled 
after  her  death,  as  if  she  had  died  prior  to  her  husband.  In 
Adams  v.  Gillespie  (55  N.  C.  244),  the  testator  gives  to  his  wife 
the  house  and  lot  on  which  he  lived,  to  have  during  her  life,  and 
"  after  her  death  "  to  her  daughter.  The  widow  dissented.  Bat- 
tle, J.,  says :  "  The  dissent  of  the  widow  has  removed  her  life 
estate  from  all  of  the  property  given  to  her  by  the  will,  and  which 
she  does  not  take  independently,  and  the  effect  of  it  is  to  hasten 
the  enjoyment  of  the  life  estate  devised  to  her  daughters."  In 
Holderby  v.  Walker  (56  N.  C.  46),  the  testator  gave  his  entire- 
estate  to  his  wife  for  and  during  her  natural  life,  and  provided 
that  "  after  the  death  of  my  beloved  wife,  I  desire  all  of  the  estate 
devised  to  her  "  to  go  to  certain  persons,  naming  them.  The 
widow  dissented.  Battle,  J.,  again  speaking  for  the  court,  says : 
"  It  is  further  admitted  that,  as  the  life  estate  intended  for  the 
widow  is  removed  out  of  the  way  as  to  all  of  the  property  which 
has  not  been  assigned  to  her,  such  property  is,  or  will  by  the 
consent  of  the  executor  become,  vested  in  possession."  (See  also 
Wilson  v.  Stafford,  60  N.  C.  647.)  We  find  the  same  principle 
announced  by  other  courts.  In  Brown  v.  Hunt  (59  Tenn.  [12 
Heisk.]  404),  it  is  held:  "That  where  a  particular  estate  is 
devised  to  the  widow  with  limitation  over  and  the  widow  dissented 
to  the  will,  that  thereupon  the  limitation  over  took  effect  at  once, 
except  so  far  as  affected  by  the  widow's  right  to  her  dower  and 
distributive  share."  The  only  case  to  which  our  attention  has 
been  called  which  would  seem  to  militate  against  this  view  is 
Beddard  v.  Harrington  (124  N.  C.  51,  32  S.  E.  377).  In  that 
case  land  was  given  to  the  wife  "  for  and  during  her  natural  life 
or  widowhood,"  with  the  following  provision,  "After  the  death  of 
my  said  wife  "  the  land  was  given  to  the  granddaughter  of  the 
testator.  In  an  action  by  the  plaintiff  against  the  granddaughter 
the  court  held  that  she  could  not  recover,  for  that  upon  her  mar- 
riage her  estate  determined.  The  court  says :  "  The  widow, 
having  remarried,  cannot  maintain  the  action  to  recover  posses- 
sion.   The  devise  to  the  granddaughter,  the  defendant,  -  after  the 
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death  of  my  said  wife/  cannot  take  effect  until  that  event,  but 
that  cannot  avail  the  plaintiff,  who  must  recover  upon  the  strength 
of  her  own  title,  not  upon  defects  in  that  of  the  defendant."  The 
only  question  before  the  court  was  the  right  of  the  plaintiff  to 
recover  possession,  and,  as  her  title  had  determined,  it  was  clear 
that  she  could  not  maintain  the  action.  That  was  the  only  point 
decided  in  this  case.  It  is  true  that  the  court  stated  that  until  the 
death  of  the  wife  the  devise  to  the  granddaughter  could  not  take 
effect,  and  the  title  to  the  land  until  that  time  vested  in  the  heirs- 
at-law.  This  language,  however,  was  not  necessary  for  the  de- 
cision of  this  case,  and,  in  so  far  as  it  conflicts  with  the  uniform 
current  of  authority  as  applied  to  the  facts  in  the  case  before  us, 
we  do  not  regard  it  as  binding  upon  the  court  in  the  disposition 
of  this  appeal.  (20  Am.  &  Eng.  Encyc.  [1st  ed.],  p.  895,  §  5.) 
This  ruling  does  not  affect  the  right  of  the  remainderman  named 
in  item  12,  as  the  dwelling-house  is  given  to  Mrs.  Faircloth  for 
her  life,  and  at  her  death  to  Mrs.  Clara  A.  Lane.  It  having  been 
allotted  to  her  as  a  portion  of  her  dower,  the  status  is  not  changed 
by  the  dissent.  The  two-story  brick  store  fronting  on  Walnut 
street,  mentioned  in  item  8(2)  having  been  allotted  to  Mrs.  Fair- 
cloth  as  a  portion  of  her  dower,  the  enjoyment  of  it  is  thereby 
postponed  until  her  death.  The  title  to  the  other  real  estate  given 
to  Mrs.  Faircloth  in  item  8  for  life,  and  after  her  death  to  the 
Trustees  of  the  Baptist  Female  University,  vests  in  the  trustees  at 
once,  and  they  are  entitled  to  the  immediate  possession  thereof. 
The  Buckhorn  plantation,  given  to  Mrs.  Faircloth  for  life  in  item 
8  (4),  and  disposed  of  in  item  14,  must  be  sold  at  once  by  the 
executor,  and  the  proceeds  paid  over  to  the  Trustees  of  the  Baptist 
Female  University  and  the  Thomasville  Baptist  Orphanage,  as 
directed  therein. 

The  result  of  this  ruling  in  respect  to  the  real  estate  disposes  of 
contention  No.  9,  in  regard  to  the  rents  accruing  from  this  prop- 
erty. The  rent  which  has  accrued  since  the  death  of  Judge  Fair- 
cloth passes  with  the  property,  and  must  be  paid  to  those  to 
whom  the  real  estate  belongs.  This  principle  applies  also  to  the 
rents  accruing  from  the  Buckhorn  plantation,  directed  to  be  sold. 

His  honor's  ruling  in  regard  to  the  rents  of  the  property  re- 
ferred to  in  items  13  and  14  is  reversed.     (Rogers  v.  McKensie, 
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65  N.  C.  218.)     This  disposes  of  contentions  Nos.  1,  2,  and  9 
(except  as  to  property  described  in  item  7). 

The  contentions  Nos.  4,  5,  and  6  of  the  legatees  named  in  item 
6  of  the  record  may  be  considered  together.  They  are :  First, 
from  an  inspection  of  the  whole  will  it  appears  that  it  was  the 
intention  of  the  testator  that  they  should  have  the  legacies,  and 
that  other  parts  of  the  will  must  yield,  if  necessary  to  give 
effect  to  this  intention;  second,  that,  if  necessary  to  pay  the 
legacies,  it  is  the  duty  of  the  executor  to  sell  the  real  estate 
devised  in  other  parts  of  the  will ;  third,  that  the  bonds,  stocks, 
notes,  etc.,  in  the  hands  of  the  executor  must  be  applied  under 
the  will  to  the  payment  of  their  legacies,  and  that  provision  must 
be  made  for  the  payment  of  debts  out  of  other  property  of  the 
deceased.  The  will  contains  a  plan  or  scheme  for  the  disposi- 
tion of  the  testator's  property  entirely  consistent  and  harmo- 
nious in  all  its  parts.  There  would  be  no  difficulty  in  executing 
the  provisions  of  the  will  but  for  the  derangement  of  the  plan 
caused  by  the  dissent  of  the  widow.  The  result  of  this  action 
on  her  part,  followed  by  the  establishment  of  an  indebtedness 
in  her  favor,  materially  changes  in  many  respects  and  prevents 
the  execution  of  the  plan  of  the  testator.  We  fully  recognize 
the  well-settled  principle  adopted  by  the  courts  that  the  will 
shall  be  so  construed  that  the  dissent  of  the  widow  shall  affect 
the  devisees  and  legatees  to  as  small  degree  as  possible,  and 
that  the  general  scope  or  plan  of  distribution  be  carried  out 
and  effectuated  so  far  as  possible.  "The  dissent  may  defeat 
some  of  the  arrangements  made  by  the  will  and  accelerate  the 
time  of  enjoyment  of  some  of  the  legacies  and  devises,  but  it 
does  not  affect  the  construction  of  the  will."  (Pritchard 
Wills,  §  776.)  We  are  unable  to  see,  from  an  inspection  of  the 
whole  will,  that  it  was  the  intention  or  within  the  contemplation 
of  the  testator  that  any  part  of  his  will  would  fail  to  be  exe- 
cuted, or  that  upon  his  death  there  would  be  any  necessity 
that  one  part  should  yield  in  favor  of  another.  It  is  a  holo- 
graph will;  bears  date  December  28,  1900.  The  death  of  the 
testator  occurring  the  next  day,  being  the  29th  of  the  same 
month.  The  will  is  drawn  with  care,  and  is  free  from  ambiguity. 
The  condition  of  the  estate,  as  shown  to  us  by  the  case  agreed, 
was  such  that,  but  for  the  dissent  of  the  widow,  the  executor 
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would  have  found  no  difficulty  in  executing  every  provision 
thereof.  We  cannot  therefore  undertake  to  say  what  the  testa- 
tor would  have  done,  or  desired  to  be  done,  in  the  condition  into 
which  his  estate  has  been  placed  by  the  unexpected  contingency 
which  has  arisen.  We  must,  by  an  adherence  to  the  rules  and 
precedents  laid  down  by  the  courts,  direct  the  disposition  of 
the  estate  as  near  as  may  be  in  accordance  with  the  directions 
of  the  testator  as  set  forth  in  his  will. 

The  legacies  given  his  nephews  and  nieces  in  item  6  fall  within 
the  class  known  as  "  demonstrative."  Mr.  Jarman,  in  his  work 
on  Wills,  chap.  523,  in  speaking  of  general  and  specific  lega- 
cies, says :  "  But,  besides  these  two  classes  of  legacies  already 
mentioned,  there  is  a  third  or  intermediate  class,  where  there  is 
a  separate  or  independent  gift  to  the  legatees,  and  then  a  par- 
ticular fund  or  estate  is  pointed  out  as  that  which  is  to  be  pri- 
marily liable."  "A  demonstrative  legacy  is  a  bequest  of  a  cer- 
tain sum  of  money,  stock  or  other  like,  payable  out  of  a  par- 
ticular fund  or  security.  *  *  *  A  demonstrative  partakes 
of  the  nature  of  a  general  legacy  by  bequeathing  a  specific 
amount,  and  also  of  the  nature  of  a  specific  legacy  by  pointing 
out  the  fund  from  which  payment  is  to  be  made,  but  differs 
from  a  specific  legacy  in  the  particular  that,  if  the  fund  pointed 
out  for  the  payment  of  the  legacy  fails,  recourse  will  be  had  to 
the  general  assets  of  the  estate."  {Crawford  v.  McCarthy,  159 
N.  Y.  515,  54  N.  E.  278.)  "  Such  a  legacy  is  so  far  specific  that 
it  will  not  be  liable  to  abate  with  the  general  legacies  upon  a 
deficiency  of  assets,  except  to  the  extent  that  it  is  to  be  treated 
as  a  general  legacy  after  the  application  of  the  fund  designated 
for  its  payment."  (Gelbach  v.  Shively,  67  Md.  498,  10  Atl.  247.) 
Of  course,  all  legacies  are  subject  to  the  payment  of  debts,  and, 
when  the  widow  dissents,  of  her  distributive  share  of  the  per- 
sonal estate.  The  general  legacies  must  give  way  or  be  post- 
poned in  favor  of  specific  and  demonstrative  legacies.  The  con- 
tention of  the  legatees  in  item  6  that,  if  necessary  to  pay  the 
legacies,  it  is  the  duty  of  the  executor  to  compel  the  sale  of  real 
estate,  cannot  be  sustained.  It  is  well  settled  that,  unless  it 
clearly  appears  from  the  will  that  it  is  the  intention  of  the  tes- 
tator to  charge  the  payment  of  debts  upon  his  real  estate,  the 
law  will  not  do  so.    The  personalty  must  be  applied  to  the  pay- 
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ment  of  debts,  and  exhausted,  before  the  realty  can  be  subjected. 
(Shaw  v.  McBride,  56  N.  C.  173.)  "The  personalty  in  the 
hands  of  the  executor  or  administrator,  whether  it  be  specifi- 
cally bequeathed  or  otherwise,  is  first  liable  to  the  payment  of  debts 
unless  specifically  exempted;  and  the  real  estate  belonging  to 
the  deceased,  no  matter  in  what  condition  it  is  found,  whether 
descended  or  devised,  is  not  liable  until  the  former  is  ex- 
hausted." (Knight  v.  Knight,  59  N.  C.  134;  Graham  v.  Little, 
40  id.  408.)  "  It  is  safe  to  say  that,  in  the  absence  of  any 
controlling  direction  of  the  testator  to  the  contrary,  the  per- 
sonal estate  is  primarily  liable  for  the  debts  of  the  deceased." 
(Pate  v.  Oliver,  104  N.  C.  458,  10  S.  E.  709;  Mahoney  v.  Stewart, 
123  N.  C.  106,  31  S.  E.  384.)  We  fail  to  find  in  the  will  any 
indication  of  a  purpose  to  change  the  order  of  liability  fixed 
by  the  law,  and  we  affirm  his  honor's  ruling  in  that  respect. 

The  sixth  contention  of  the  legatees  was  overruled  by  his 
honor,  and  we  concur  therein.  From  the  facts  stated  we  are 
unable  to  see  to  what  other  property  of  the  deceased  the  lega- 
tees in  this  contention  refer.  After  the  payment  of  the  debts 
and  Mrs.  Faircloth's  distributive  share,  which,  as  we  have  seen, 
have  priority  over  the  legacies,  there  will  be  no  other  personal 
property  in  the  hands  of  the  executor.  In  any  phase  of  the 
question,  we  sustain  his  honor's  ruling. 

The  seventh  contention  of  the  legatees  —  that  the  property 
devised  in  item  7,  known  as  the  "  Law  Building,"  and  an  ad- 
joining lot,  fall  into  the  residuum  —  was  sustained  by  his  honor, 
and  no  exception  made  thereto. 

The  eighth  contention  of  the  legatees  —  that  the  property- 
described  in  item  14  has  been  converted  by  the  testator 
into  personal  estate,  and  that  they  are  entitled  to  the  proceeds 
thereof  in  order  to  satisfy  their  legacies  —  was  overruled  by 
his  honor,  and  we  concur  therein.  The  direction  to  sell  this 
property  and  divide  the  proceeds  between  the  Thomasville  Bap- 
tist Orphanage  and  the  Baptist  Female  University  does  not 
change  its  character  in  respect  to  its  liability  for  debts  or  lega- 
cies.   Its  conversion  is  for  the  purpose  of  division  only. 

The  tenth  and  eleventh  contentions  may  be  considered  to- 
gether. His  honor  sustains  the  tenth  and  overrules  the  elev- 
enth, and  we  concur  with  him  in  both  rulings.     As  we  have 
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seen,  the  general  legacies  given  in  items  i,  2,  3,  5,  and  11  must 
abate  or  must  be  postponed  until  the  demonstrative  legacies 
given  in  item  6  have  been  paid  in  full. 

The  contention  No.  11$  —  that  it  was  the  intention  of  the 
testator,  as  expressed  in  his  will,  that  all  legacies  and  devises 
should  be  paid  in  full,  and  that  it  has  become  impossible  to 
carry  out  this  intention  by  reason  of  changed  conditions  since 
the  making  of  the  will,  and  that  a  court  of  equity  will  not  permit 
the  loss  to  fall  upon  any  one  legatee,  but  will  apportion  the 
loss  ratably,  and  that  it  was  not  the  intention  of  the  testator  to 
make  mock  legacies  to  them  —  was  overruled  by  his  honor,  and 
we  concur  therein.  As  we  have  seen,  it  was  the  intention  and 
expectation  of  the  testator  that  all  of  the  legacies  and  devises 
given  and  made  by  him  were  to  be  effectuated.  What  he  might 
have  done  in  anticipation  of  the  changed  conditions  we  are  not 
at  liberty  to  conjecture.     (Hill  v.  Toms,  87  N.  C.  492.) 

The  twelfth  contention  made  by  the  legatees  named  in  items 
4  and  10  was  sustained  by  his  honor,  and  no  exception  made 
thereto. 

The  thirteenth  contention  —  that  the  executor  should  pay 
out  of  the  personal  estate  all  liabilities  arising  out  of  the  con- 
tract with  the  government  of  the  United  States,  set  out  in  para- 
graph 16  —  was  sustained  by  his  honor,  and  the  executor  ex- 
cepted. We  concur  with  the  ruling  of  his  honor  upon  this 
question.  As  we  have  seen,  rents  follow  the  reversion,  and  can 
only  be  subjected  to  the  payment  of  debts  when  there  is  a  failure 
of  personalty,  and  it  becomes  necessary  to  subject  the  land. 
The  amount  paid  by  the  executor  for  debts  accruing  under  the 
provisions  of  said  contract  are  the  personal  liabilities  of  the  tes- 
tator, accruing,  it  is  true,  since  his  death,  but  in  consequence  of 
the  contract  made  by  him  prior  thereto. 

The  third  contention  by  the  Trustees  of  the  Baptist  Female 
University  —  that  the  subscription  of  $1,000  on  the  indebtedness 
of  said  university,  set  forth  in  paragraph  6,  is  a  debt  against 
the  estate,  and  the  same  was  not  adeemed  by  the  devises  in  the 
will  of  the  testator  to  said  university  —  may  be  considered  in 
connection  with  the  fourteenth  contention  of  the  legatees  in 
item  6  and  the  executor,  that  the  subscription  of  $1,000  is 
without  consideration,  and  does  not  create  a  binding  obligation.. 
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The  facts  in  regard  to  these  contentions  are  that  .the  testator 
made  a  subscription  of  $1,000  to  the  Baptist  Female  University 
of  North  Carolina  for  the  purpose  of  aiding  in  the  payment  of 
certain  indebtedness  already  created,  amounting  to  more  than 
$40,000;  that  said  university  is  a  school  in  the  control  of  the 
Baptist  denomination,  of  which  the  testator  was  a  member; 
that  such  subscription  was  made  or  given  to  R.  T.  Vann,  presi- 
dent of  said  institution,  a  part  of  whose  duty  it  is  to  solicit  sub- 
scriptions for  the  payment  of  said  debt ;  that  said  testator  ver- 
bally authorized  said  Vann  to  announce  the  said  subscription  in 
a  public  convention  of  the  Baptists  of  North  Carolina,  where 
other  amounts  were  subscribed  by  various  parties,  and  the  same 
was  announced  in  the  presence  of  said  testator;  that  said  sub- 
scription was  published  in  the  public  prints ;  that  most  of  the  said 
subscriptions  are  paid;  that  said  university,  being  indebted  as 
aforesaid,  employed  agents  to  solicit  subscriptions  for  the  pay- 
ment of  said  indebtedness,  and  in  securing  said  subscriptions 
it  incurred  liability  to  said  agents  for  their  compensation,  and 
expended  money  in  payment  of  said  agents;  that,  after  said 
subscription  was  made  as  aforesaid,  the  said  testator  executed 
his  will,  which  is  herewith  attached,  and  made  the  devises  to 
said  university  as  set  out  in  the  same.  The  decision  of  this 
question  is  dependent  upon  the  solution  of  the  question  whether 
there  be  any  consideration  to  support  the  promise  to  give  $1,000 
to  the  Baptist  Female  University.  It  is  well  settled  by  a  long 
line  of  authorities  that  "  a  simple  contract  is  incapable  of  becom- 
ing the  subject  of  an  action  unless  supported  by  a  considera- 
tion." (Smith  Contracts,  168.)  This  is  elementary,  and  needs 
no  citation. 

We  find  a  very  satisfactory  definition  of  a  valuable  considera- 
tion in  the  case  of  Currie  v.  Misa  (L.  R.,  10  Exch.  153)  :  "A  valu- 
able consideration,  in  the  sense  of  the  law,  may  consist  either 
in  some  right,  interest,  profit,  or  benefit  accruing  to  the  one 
party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other."  (See  Clark 
Contracts,  §  64.)  We  find,  from  a  careful  examination  of  the 
numerous  cases  which  have  been  decided  by  the  courts  of  the 
Union,  a  division  of  opinion.  Among  the  earliest  is  the  case  of 
Stewart  v.  Trustees  of  Hamilton  College  (2  Den.  403).    Chan- 
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cellor  Walworth  uses  the  following  language :  "As  a  subscrip- 
tion of  a  single  individual  agreeing  to  make  a  donation  to  an- 
other individual  or  a  corporation  for  the  benefit  of  the  donee 
merely,  I  should  find  great  difficulty  in  finding  a  valid  considera- 
tion to,  sustain  a  promise  to  give  without  any  equivalent  there- 
for, and  without  any  binding  agreement  on  the  part  of  the 
donee  to  do  anything  on  his  part  which  would  be  a  loss  or 
injury  to  him.  *  *  *  There  is  no  difficulty  in  my  mind  in 
finding  a  good  and  sufficient  consideration  to  support  a  sub- 
scription of  this  kind  made  by  several  individuals.  Every  mem- 
ber of  society  has  an  interest  in  supporting  an  institution  of 
religion  and  learning  in  the  community  where  he  resides.  And 
when  he  consents  to  become  a  subscriber,  with  others,  to  raise 
a  fund  for  that  purpose,  the  real  consideration  for  his  promise 
is  the  promise  which  others  have  already  made,  or  which  he 
expects  them  to  make,  to  contribute  to  the  same  object.  In 
other  words,  the  mutual  promises  of  the  several  subscribers  to 
contribute  toward  the  fund  to  be  raised  for  the  specified  object 
in  which  all  feel  an  interest  are  the  real  consideration  of  the 
promise  of  each.  For  this  purpose,  also,  the  various  sub- 
scriptions to  the  same  paper,  and  for  the  same  object,  although 
in  fact  made  at  different  times,  may,  in  legal  contemplation,  be 
considered  as  having  been  made  simultaneously.  The  consid- 
eration of  the  promise  therefore  is  not  any  consideration  of 
benefit  received  by  each  subscriber  from  the  religious  or  literary 
corporation  to  which  the  amount  of  his  subscription  is  made 
payable,  nor  is  his  promise  founded  upon  any  consideration  of 
injury  which  the  payee  has  sustained  or  is  to  sustain,  or  be  put 
to  for  his  benefit,  but  the  consideration  of  the  promise  of  each 
subscriber  is  the  corresponding  promise  which  is  made  by  other 
subscribers.  Mutual  promises  have  always  been  held  sufficient 
as  between  the  parties  to  sustain  the  promise  of  each.  And  it 
has  also  been  the  settled  law  from  the  time  of  the  decision  in  the 
case  of  Button  v.  Poole  (Freem.  471),  in  1678,  down  to  the 
present  time,  that  a  party  for  whose  benefit  a  promise  is  made 
may  sue  in  assumpsit  upon  such  promise,  although  the  consid- 
eration therefor  was  a  consideration  between  the  promisor  and 
a  third  person." 

In  the  case  of  Trustees  of  Dartmouth  College  v.  Woodward 
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(4  Wheat.  518,  4  L.  ed.  629),  Chief  Justice  Marshall,  speaking 
of  the  contributions  to  the  funds  of  that  institution,  says: 
"  These  gifts  were  made,  not,  indeed,  to  make  a  profit  to  the 
donors  or  their  posterity,  but  for  something,  in  their  opinion, 
of  inestimable  value,  for  something  which  they  deemed  a  full 
equivalent  for  the  money  with  which  it  was  purchased.  The 
consideration  for  which  they  stipulated  is  the  perpetual  applica- 
tion of  the  fund  to  its  object  in  the  mode  prescribed  by  them- 
selves." 

In  Congregational  Society  v.  Perry  (6  N.  H.  164,  25  Am.  Dec. 
455),  it  is  held :  "  Where  several  agree  to  contribute  to  a  com- 
mon object,  which  they  wish  to  accomplish,  the  promise  of  each 
is  a  good  consideration  for  the  promise  of  the  others." 

In  Norton  v.  Janvier  (5  Har.  346),  Booth,  C.  J.,  says:  "  The 
law  will  not  enforce  a  mere  gratuitous  or  voluntary  promise, 
made  without  consideration.  But  the  question  is,  what  is  a 
merely  gratuitous  promise?  If  a  subscription  be  made  to  a 
common  object  on  condition  that  such  object  is  accomplished, 
or  sufficient  money  be  raised  to  effect  that  object,  and  that  con- 
dition is  performed,  an  obligation  to  pay  would  be  perfect  and 
may  be  enforced  by  a  suit  at  law." 

In  Wayne  &  Ont.  Coll.  Inst.  v.  Smith  (36  Barb.  576),  the  court 
uses  the  following  language :  "I  am  by  no  means  satisfied 
that  in  this  country,  where  all  our  religious,  educational,  and 
charitable  institutions  are  founded  by  voluntary  associations  and 
dependent  upon  private  liberality,  the  personal  benefit  to  be 
derived  from  the  erection  of  a  church  edifice  for  worship  by 
himself  and  family,  or  the  erection  of  an  academy  or  other  in- 
stitution of  learning  in  his  immediate  neighborhood  for  the  edu- 
cation of  his  children,  are  not  works  involving  a  sufficiency  of 
private  interest  to  every  citizen  and  of  pecuniary  benefit  to 
maintain  a  promise  expressly  and  distinctly  made,  received,  and 
acted  upon  in  the  erection  of  buildings  for  such  purposes."  It 
is  conceded  by  the  court  in  this  case  that  this  view  has  not  been 
adopted  in  most  of  the  cases,  and  we  quote  it  for  the  purpose 
of  showing  the  line  of  thought  passing  through  the  judicial 
mind  upon  this  question  many  years  ago. 

In  Williams  College  v.  Danforth  (12  Pick.  541),  Chief  Justice 
Shaw,  in  speaking  of  a  subscription  made  by  several  to  a  com- 
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mon  object,  says :  "  In  this  case  there  is  an  express  contract 
between  parties  capable  of  contracting  upon  mutual  stipula- 
tions, each  having  an  interest  in  the  stipulations  of  the  others, 
and  these  stipulations  being  such  as  might  be  enforced  by  judi- 
cial process.  The  subscription  in  the  first  instance  was  in  the 
nature  of  a  proposal  to  the  college,  by  its  terms  not  binding  till 
accepted,  and  before  acceptance  revocable.  But  when  the  col- 
lege accepted  it  they  bound  themselves  to  the  performance  of 
the  conditions.  The  conditions  were  that  they  should  apply  the 
money,  principal  and  interest,  to  the  general  literary,  scientific, 
and  religious  purposes  of  the  institution  at  Williamston,  in 
which  the  defendant,  with  the  other  subscribers,  declared  that 
they  had  an  interest.  *  *  *  These  were,  then,  mutual  and 
independent  promises,  and,  according  to  a  well-known  rule  of 
law,  such  promises  are  mutual  considerations  for  each  other." 
This  action  was  brought  upon  subscription  paper  signed  by  the 
defendant  with  others.  There  were  certain  conditions  upon 
which  the  money  was  to  be  paid. 

In  Doyle  v.  Glasscock  (24  Tex.  206),  the  court  says:  "The 
case  thus  disclosed  we  understand  to  be  this :  The  plaintiff  was 
one  of  a  committee  to  raise  money  for  the  purchase  of  a  site 
for  the  lunatic  asylum.  He  applied  to  the  defendant,  and  re- 
ceived his  subscription,  and  on  the  faith  of  it  (or  the  committee, 
of  which  he  was  one)  made  the  purchase,  and  he  advanced  the 
money,  and  now  calls  on  the  defendant,  in  consideration  of  the 
premises,  to  pay  his  subscription."  The  court  held  that  the 
plaintiff  could  recover. 

In  Maine  Cent.  Inst.  v.  Haskell  (73  Me.  140),  Danforth,  J., 
says:  "  But  we  are  not  prepared  to  admit  that  the  subscription 
paper  in  this  case  '  is  a  bare  naked  promise '  without  any  con- 
sideration whatever.  It  is  true,  no  consideration  was  actually 
received  at  the  time  of  signing,  but  one  is  plainly  implied,  if 
not  expressed,  from  the  language  used.  The  promise  was  of 
money  for  a  specified  purpose  '  to  make  up  the  building  fund 
for  said  institution.'  The  promise  was  made  to  a  different  payee 
by  name,  one  legally  competent  to  take,  incorporated  for  the  ex- 
press purpose  of  carrying  out  the  object  contemplated  in  the 
promise,  and  therefore  amenable  to  law  for  negligence  or  abuse 
of  the  trust.     It  is  not,  of  course,  binding  upon  the  promisor 
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until  accepted  by  the  promisee,  and  may  up  to  that  time  be  con- 
sidered as  a  revocable  promise.  But,  when  accepted,  and  much 
more  when  the  execution  of  the  trust  has  been  entered  upon, 
where  money  has  been  expended  in  carrying  out  the  object 
contemplated,  it  becomes  a  complete  contract,  binding  upon 
both  parties ;  the  promise  to  pay  or  at  least  an  implied  promise 
to  execute,  each  being  a  consideration  for  the  other/' 

In  Amherst  Academy  v.  Cowls  (6  Pick.  427,  17  Am.  Dec.  387), 
the  court,  after  reviewing  the  cases,  says :  "  On  this  view  of 
the  cases  which  have  occurred  within  this  commonwealth  analo- 
gous in  any  degree  to  the  case  before  us,  we  do  not  find  that 
it  has  ever  been  decided  that,  when  there  are  proper  parties  to 
the  contract,  and  the  promisee  is  capable  of  carrying  into  effect 
the  purpose  for  which  the  promise  is  made,  and  in  fact  amenable 
to  law  for  negligence  or  abuse  of  his  trust,  such  a  contract  is 
void  for  want  of  consideration." 

In  Ladies'  Collegiate  Inst.  v.  French  (16  Gray,  196),  Chapman, 
J.,  says :  "  It  is  held  that  by  accepting  such  a  subscription,  the 
promisee  on  his  part  agrees  with  the  subscribers  that  he  will 
hold  and  appropriate  the  funds  subscribed  in  conformity  with 
the  terms  and  objects  of  the  subscribers,  and  these  mutual  and 
independent  promises  are  made  and  constitute  a  legal  and  suffi- 
cient consideration  for  each  other.  They  are  held  to  rest  upon 
a  well-settled  principle  in  respect  to  concurrent  promises." 

In  Johnson  v.  Wabash  College  (2  Ind.  555),  on  a  promise  to 
pay  a  subscription  of  $50,  the  court  says :  "  The  only  objection 
made  to  the  recovery  on  the  note  is  that  said  note  was  given 
without  consideration.  The  accomplishment  of  the  object  in 
aid  of  which  the  money  was  promised  forms  a  good  and  valid 
consideration  for  the  promise  to  pay  it." 

In  Petty  v.  Trustees  of  the  Church  of  Christ  (95  Ind.  278), 
the  court  says :  "  The  contract  jn  a  case  such  as  this  is  a  pecu- 
liar one.  The  consideration  in  the  contract  is  not  a  promise  on 
the  part  of  the  religious  corporation  to  build  a  place  of  worship, 
for  no  such  promise  is  averred,  but  the  consideration  is  the 
mutual  promises  of  the  respective  subscribers  each  with  the 
other." 

In  Peirce  v.  Ruley  (5  Ind.  69),  it  is  said :  "  The  consideration 
for  his  promise  is  the  promise  which  others  have  already  made, 
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or  which  he  expects  them  to  make,  to  contribute  to  the  same 
object." 

In  Irwin  v.  Lombard  University  ([Ohio]  46  N.  E.  63,  36 
L.  R.  A.  239,  60  Am.  St.  Rep.  727),  the  question  involved  in 
this  appeal  was  presented  for  consideration.  The  court  said: 
"  That  a  promise  which  does  not  secure  a  benefit  to  him  who 
makes  it,  or  loss  or  detriment  to  him  to  whom  it  is  made,  or  in 
any  manner  influence  the  conduct  of  others,  is  not  enforceable, 
is  a  recognized  general  rule  of  law.  *  *  *  By  the  desire 
of  Gilpin  many  other  persons  made  donations  in  money,  and 
executed  obligations  to  the  university  of  like  character  to  his, 
and  his  promise  was  an  inducement  to  their  donations  and 
promises.  *  *  *  Whether  the  object  of  the  promisors  was 
to  secure  the  opportunity  of  educating  their  own  children  under 
such  influences  as  they  desired,  or  more  generally  to  contribute 
to  the  general  welfare  by  increasing  the  facilities  for  higher 
education,  it  has  been  accomplished  by  the  expenditure  of  money 
and  the  incurring  of  obligations  in  reliance  upon  their  promises 
and  similar  promises  from  others.  Institutions  of  this  character 
are  incorporated  by  public  authority  for  defined  purposes. 
Money  recovered  by  them  on  promises  of  this  character  cannot 
be  used  for  the  personal  and  private  ends  of  an  individual,  but 
must  be  used  for  the  purposes  defined.  To  this  use  the  univer- 
sity is  restricted  not  only  by  the  law  of  its  being,  but  as  well 
by  the  obligation  arising  from  its  acceptance  of  the  promise. 
A  promise  to  give  money  to  one  to  be  used  by  him  according 
to  his  inclination  and  for  his  personal  ends,  is  prompted  only 
by  motive.  But  a  promise  to  pay  money  to  such  an  institution, 
to  be  used  for  such  designed  and  public  purposes,  rests  upon 
consideration.  The  general  course  of  decisions  is  favorable  to 
the  binding  obligation  of  such  promises.  *  *  *  It  is  not 
contemplated  by  the  parties,  nor  is  it  required  by  the  law,  that 
in  cases  of  this  character  the  institution  shall  have  done  a  par- 
ticular thing  in  reliance  upon  a  particular  promise.  Not  only 
do  the  law  and  the  parties  contemplate  the  permanency  of  the 
institution,  but  all  promisors  understand  that  the  proceeds  of 
their  promises  will  be  mingled  with  prior  and  subsequent  dona- 
tions, and  together  constitute  the  financial  support  of  the  enter- 
prise. The  cases  must  be  rare,  indeed,  in  which  such  contribu- 
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tions  or  promises  would  be  made  if  others  had  not  been  made 
before,  and  rarer  still  in  which  they  would  be  made  but  for  the 
belief  that  others  will  be  made  afterward.  The  requirements 
of  the  law  are  satisfied,  the  objects  of  the  parties  secured,  and 
the  perpetration  of  frauds  prevented  by  the  conclusion  that  the 
consideration  for  the  promise  in  question  is  the  accomplish- 
ment, through  the  university,  of  the  purposes  for  which  it  was 
incorporated,  and  in  whose  aid  the  promise  was  made."  These 
observations  appear  to  be  peculiarly  appropriate  to  the  consid- 
eration of  the  question  presented  in  this  case. 

In  Roche  v.  Roanoke  Seminary  (56  Ind.  198)  the  Supreme 
Court  held  "  that  the  subscription  required  no  further  considera- 
tion to  support  it  than  the  accomplishment  of  the  object  in  aid 
of  which  the  money  was  promised,"  which,  in  that  case,  as  in 
this,  was  to  go  to  the  endowment  fund  of  an  institution  of 
learning. 

"A  bond  payable  after  the  maker's  death  to  a  college  for  its 
endowment,  accepted  by  the  college,  rests  upon  a  sufficient 
consideration,  and  may  be  enforced  after  the  maker's  death." 
(Beach  Modern  Law  of  Contracts,  §  170.)  That  mutual 
promises  constitute  sufficient  consideration  is  well  settled  by 
numerous  decisions  in  our  reports.  In  the  light  of  the  fore- 
going authorities  and  the  principles  upon  which  they  are  based, 
we  are  of  the  opinion  that  the  promise  made  by  Judge  Fair- 
cloth  to  pay  to  the  Trustees  of  the  Baptist  Female  University 
$1,000  is  supported  by  a  sufficient  consideration,  and  constitutes 
a  legal  liability  upon  his  estate.  We  think  that  this  conclusion 
may  be  supported  upon  several  views  of  the  testimony. 

The  university  is  duly  incorporated,  with  the  power  to  receive 
such  subscriptions.  It  is  under  the  control  of  the  Baptist 
Church,  of  which  the  testator  was  a  member.  Its  trustees  had 
appointed  agents  to  solicit  subscriptions.  It  had  incurred  lia- 
bilities for  their  expenses  and  payment  for  their  services.  The 
subscription  was  made  to  the  president  of  the  university,  and 
an  announcement  thereof  made  in  a  Baptist  convention.  The 
subscription  was  thereby  accepted,  and  by  its  acceptance  the 
university  assumed  the  responsibility,  duty,  and  obligation  of 
applying  the  money  to  the  purposes  for  which  it  was  given. 
Other  persons  at  said  time  and  place  made  subscriptions  for  the 
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same  purpose.  Announcements  of  each  were  made  in  the  pres- 
ence of  Judge  Faircloth.  Most  of  these  subscriptions  were  paid, 
and  it  must  be  understood,  as  a  reasonable  conclusion  from  the 
facts  stated,  that  these  subscriptions  were  made  at  the  same 
time  and  place,  and  therefore  operated  as  an  inducement  for 
other  persons  to  make  subscriptions  for  the  same  purpose, 
which  were  received  by  the  university,  and  the  duty  or  trust 
thereby  imposed  of  expending  the  money  for  the  purposes  for 
which  it  was  given  assumed  by  the  officers  of  the  university. 
We  think  that  in  either  of  the  several  points  of  view  and  in 
accordance  with  the  definition  of  a  valuable  consideration  here- 
inbefore given  the  promise  was  supported  by  such  considera- 
tion. We  are  not  inadvertent  to  the  fact  that  there  are  a  num- 
ber of  authorities  holding  the  contrary.  We  have  carefully  ex- 
amined the  cases,  and,  in  the  absence  of  any  controlling  author- 
ity in  this  court,  we  have  come  to  the  foregoing  conclusion. 

His  honor  overruled  the  third  contention  of  the  trustees,  and, 
pursuant  thereto,  sustained  the  fourteenth  contention  of  the 
legatees.  The  trustees  excepted  to  both  rulings.  We  think  his 
honor  was  in  error.  We  do  not  think  that  the  devises  made 
by  the  testator  to  the  Baptist  Female  University  operate  as  an 
ademption  of  the  debt  due  the  university.  While  we  have  not 
been  controlled  in  the  consideration  of  this  question  by  any  sup- 
posed intention  of  the  testator,  we  feel  assured  that  we  have 
effectuated  the  purpose  which  he  had.  It  will  be  observed  that 
he  made  this  subscription  about  one  month  prior  to  his  death, 
and  that  in  his  will  he  gives  to  the  Trustees  of  the  Thomasville 
Baptist  Orphanage  $1,000  in  money.  We  think  that  we  can 
see  a  general  purpose  running  through  his  mind,  after  providing 
for  his  relatives,  to  divide  his  estate,  after  the  death  of  his  wife, 
between  these  two  institutions,  one  representing  the  great  educa- 
tional work  for  girls  of  his  church,  and  the  other  its  fostering 
care  of  its  orphaned  children.  We  do  not  think  that  the  devises 
made  to  the  Baptist  Female  University  are  a  satisfaction  of  the 
debt  of  $1,000.  As  no  date  of  payment  is  fixed,  it  was  due  at 
once ;  whereas  the  devise  was  not  to  take  effect  until  the  death 
of  Mrs.  Faircloth.     (See  Iredell  Executors,  222,  §  7.) 

The  fifteenth  contention  —  that,  for  the  purpose  of  ascertain- 
ing the  distributive  share  of  Mrs.  Faircloth,  the  expenses  of 
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administration  and  debts  shall  be  deducted  from  the  value  of 
the  personal  property,  and  that  all  stocks,  bonds,  etc.,  as  are 
specifically  bequeathed  to  the  legatees  in  item  6,  and  that,  for 
the  purpose  of  providing  a  fund  for  the  payment  of  debts,  the 
devises  of  real  estate  and  specific  legacies  shall  contribute 
pro  rata  according  to  their  value  —  is  sustained  by  his  honor, 
and  exception  taken  thereto  by  the  Trustees  of  the  Baptist 
Female  University  and  the  Trustees  of  the  Thomasville  Baptist 
Orphanage  and  Wake  Forest  College.  We  think  that  his 
honor  was  in  error.  As  we  have  seen,  the  realty  cannot  be  sub- 
jected or  called  upon  for  the  payment  of  debts  until  the  person- 
alty is  exhausted.  We  think  that  the  correct  rule  for  the  pur- 
pose of  ascertaining  the  distributive  share  of  Mrs.  Faircloth 
is  that  the  debts  and  expenses  of  administration  shall  be  de- 
ducted from  the  total  value  of  the  personalty,  exclusive  of  the 
specific  legacies,  and  that,  after  deducting  the  same,  one-half 
of  the  remainder  will  be  paid  to  her  for  her  distributive  share, 
the  amount  paid  her  for  her  year's  support,  of  course,  first 
being  deducted.  Upon  the  facts  stated  in  the  case  agreed,  this 
would  leave  an  amount  smaller  than  the  legacies  named  in 
item  6  of  the  will,  and,  of  course,  these  legacies  would  absorb 
the  balance  of  the  personalty.     (Arrington  v.  Dortch,  *JJ  N.  C. 

3670 

The  sixteenth  contention  —  that  the  property  mentioned  in 
item  7  of  the  will  is  primarily  liable  for  the  debts  —  was  sus- 
tained by  his  honor.  If  by  this  is  meant  that  it  is  liable  to  be 
subjected  before  the  realty  specifically  devised,  we  concur  with 
his  honor;  and  we  so  construe  his  ruling  upon  this  contention. 

The  eighteenth  and  nineteenth  contentions  made  by  Mrs. 
Faircloth  were  sustained  by  his  honor,  to  which  there  was  no 
exception. 

The  twentieth  contention  made  by  Mrs.  Faircloth  —  that  the 
investment  in  North  Carolina  and  Atlantic  &  North  Carolina 
Railroad  bonds  and  the  shares  in  the  Bank  of  Wayne  is  a  wise 
and  advantageous  investment,  and  should  not  be  disturbed,  and 
she  contends  that  she  is  entitled  to  one-half  thereof  in  specie — - 
was  sustained  by  his  honor,  and  the  executor  excepts.  We 
are  of  the  opinion  that  these  securities  or  investments  should  not 
be  converted  into  money,  unless  the  exigencies  of  the  estate 
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demand  it,  and  that  Mrs.  Faircloth  is  entitled  to  have  her  share 
thereof  in  specie,  provided  the  executor  does  not  find  it  neces- 
sary to  sell  them  for  the  purpose  of  paying  debts.  It  would  seem 
from  the  condition  of  the  estate  set  forth  in  the  ca9e  agreed 
that  it  would  not  be  necessary  so  to  do,  and  we  can  see  no 
good  reason  why  Mrs.  Faircloth  should  not  have,  as  near  as  may 
be,  one-half  of  these  securities  in  specie.  We  feel  quite  sure 
that  the  executor  will  be  able  and  will  be  inclined  to  comply 
with  her  wish  in  regard  to  this  property.  We  would  not  be 
understood  as  saying  that  a  distributee  has  a  right  to  demand 
investments  of  this  character  in  specie,  unless  it  is  manifest  that 
no  necessity  exists  for  converting  the  investments  into  money. 
We  can  appreciate  the  difficulty  which  will  be  presented  in  di- 
viding the  other  one-half  of  these  securities  between  the  seven 
legatees  named  in  item  6,  and  such  course  will  be  pursued  in 
respect  thereto  as  will  promote  the  interests  of  the  legatees. 
We  cannot  perceive  how  the  legatees  named  in  item  6  can  be 
injured  by  this  ruling,  because,  if  these  bonds  and  stocks  were 
sold,  Mrs.  Faircloth  would  receive  one-half  of  the  proceeds. 

His  honor  directed  that,  there  being  a  deficiency  of  the  per- 
sonal estate,  after  the  payment  of  debts,  to  pay  the  legacies 
provided  for  in  item  6,  which  was  caused  by  the  operation  of  law 
by  reason  of  the  dissent  of  Mrs.  Faircloth,  the  court,  being  of 
opinion  that  the  entire  loss  should  not  fall  upon  the  specific 
legacies  or  specific  devises,  adjudged  that  the  said  deficiency 
be  apportioned  ratably  between  the  specific  legatees,  including 
the  legatees  named  in  item  6  and  the  specific  devises.  He  ap- 
points a  referee  to  ascertain  the  value  of  the  entire  personal 
estate,  etc.  To  this  portion  of  the  judgment  the  Trustees  of  the 
Baptist  Female  University  and  the  Thomasville  Baptist  Orphan- 
age excepted.  For  the  reasons  hereinbefore  given,  we  think 
that  the  judgment  in  this  respect  is  erroneous.  Applying  the 
principles  which  we  have  announced,  the  executor  will  first 
deliver  to  the  legatees  of  the  specific  legacies,  namely,  F.  W. 
Faircloth  and  the  trustees  of  Wake  Forest  College,  the  prop- 
erty specifically  bequeathed  to  them.  He  will  then  deduct  from 
the  total  value  of  the  personalty  the  debts  and  charges  of  admin- 
istration. One-half  of  the  remainder  he  will  pay  to  Mrs.  Fair- 
cloth for  her  distributive  share;  the  other  half  will  be  paid  to 
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the  legatees  named  in  item  6.  (Schouler  Executors,  §  490; 
Iredell  Executors,  238.)  The  executor  will,  if  practicable, 
deliver  to  Mrs.  Faircloth,  as  a  part  of  her  distributive  share,  one- 
half  of  the  securities  hereinbefore  mentioned,  and  the  other  half, 
will  be  delivered  to  the  legatees  in  item  6  of  the  will.  The 
rents  accruing  from  the  several  pieces  of  realty  will  be  paid  to 
the  devisees  to  whom  the  realty  is  given.  The  rents  on  that 
portion  allotted  to  Mrs.  Faircloth  as  her  dower  will  be  paid  to 
her.  The  executor  will  take  from  the  legatees  refunding  bonds 
to  indemnify  him  against  any  claims  which  may  accrue  by  rea- 
son of  the  contract  made  by  his  testator  with  the  United  States 
government  in  regard  to  the  Law  Building. 

This  case  has  presented  a  number  of  questions  of  which  a 
court  of  equity  would  not  take  jurisdiction  in  the  exercise  of  its 
duty  and  power  of  advising  executors  and  trustees.  (Tayloe  v. 
Bond,  45  N.  C.  5 ;  Cosart  v.  Lyon,  91  id.  282 ;  Tyson  v.  Tyson, 
100  id.  360,  6  S.  E.  707.)  This  being  a  controversy  without 
action  under  the  Code,  we  have  found  no  difficulty  in  taking 
jurisdiction  and  deciding  the  questions  affecting  the  rights  of 
devisees  in  connection  with  advising  the  executor  in  discharge 
of  his  trust.  The  costs  of  the  appeal  will  be  paid  by  the  executor 
out  of  the  funds  of  the  estate. 

The  judgment  of  his  honor  is  modified  and  affirmed. 

Douglas,  J.  (dissenting  in  part). —  The  unanimous  decision  of 
this  court  that  the  bequests  in  item  6  of  the  will  are  demonstra- 
tive legacies  leaves  but  little  in  this  case  beyond  the  naked  prin-  ■ 
ciples  of  law,  which,  however,  are  too  important  to  be  ignored. 
It  is  admitted  that,  under  the  construction  of  the  court,  the  be- 
quests in  items  1,  2,  3,  5,  and  11  are  utterly  valueless.  Aside 
from  the  bequests  of  $1,000  each  to  the  Thomasville  Baptist 
Orphanage,  and  the  First  Missionary  Baptist  Church  of  Golds- 
boro,  they  are  legacies  of  nominal  value,  mere  tokens  of  affec- 
tion, intended  perhaps  to  purchase  some  memento  of  the  testator. 
It  seems  a  pity  that  these  little  gifts  from  a  dying  hand  to  those 
he  loved  and  to  the  church  in  which  he  worshipped  cannot  be 
paid.  They  were  as  much  the  objects  of  his  bounty  as  those 
whose  larger  gifts  have  been  increased  by  the  decision  of  this 
court  by  the  process  of  acceleration.     No  one  can  more  fully 
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appreciate  the  benefits  of  education  than  I,  or  more  deeply 
appreciate  the  noble  conduct  of  those  who  give  or  labor  for 
the  elevation  of  others;  but  these  feelings  have  no  room  in 
the  consideration  of  this  matter.  I  am  now  seeking  to  find 
the  intention  of  the  testator  as  expressed  in  his  will.  It  is  his 
purpose,  and  not  my  own,  that  I  am  attempting  to  effectuate. 
But  it  is  said  that  the  dissent  of  the  widow  has  defeated  the 
intent  of  the  testator,  and  that  we  must  now  construe  his  will 
in  accordance  with  legal  principles  and  judicial  decisions.  That 
is  true,  but  judicial  decisions  are  merely  the  declaration  of 
legal  principles,  and  such  principles  are,  with  the  single  excep- 
tion of  the  rule  in  Shelley's  Case,  rules  of  construction  intended 
to  ascertain  the  true  intent  of  the  instrument  under  considera- 
tion. It  is  clear  that  the  testator  intended  his  widow  to  take 
whatever  she  might  get  from  the  property  mentioned  in  items  7 
and  8,  because  he  said  so  in  plain  words.  This  seems  to  be 
an  appropriation  of  that  property  to  the  claims  of  the  widow, 
and,  while  she  may  get  more  than  the  testator  intended,  and 
get  it  in  a  different  way,  I  see  no  reason  why  the  property  he 
himself  pointed  out  should  not  first  be  exhausted.  He  did  not 
intend  that  the  devises  to  the  college  and  the  orphanage  should 
take  effect  immediately,  else  he  would  have  said  so,  and  would 
not  have  said  that  they  should  be  postponed  to  the  just  claims 
of  his  widow  for  an  adequate  support  during  her  few  remaining 
years.  The  court  cites  the  cases  of  Adams  v.  Gillespie  (55  N.  C. 
244),  Holderby  v.  Walker  (56  id.  46),  and  Wilson  v.  Stafford 
(60  id.  647),  but  they  do  not  support  the  general  principle 
as  enunciated  by  the  court,  because  they  are  based  upon  the 
particular  facts  in  each  case.  All  of  them  seek  to  carry  out  the 
intention  of  the  testator,  as  far  as  possible,  and  in  none  of 
them  are  there  conflicting  legacies  which  are  destroyed  by  the 
acceleration.  If  a  man  leaves  his  property  to  his  widow  for 
her  life,  with  remainder  to  his  only  child  for  her  life,  with  a 
further  remainder  in  fee  to  her  children,  of  course  the  daughter's 
estate  is  accelerated  when  the  widow  dissents,  because  there 
is  no  one  else  to  take  the  property.  If  the  daughter  did  not 
take  as  devisee,  she  would  take  as  heir.  It  is  true  that  this 
court  has  said  in  Adams  v.  Gillespie  that  "the  dissent  of  the 
widow  has  removed  her  life  estate  from  all  the  property  given 
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to  her  by  the  will,  and  which  she  does  not  take  independently 
of  it,  and  the  effect  of  it  is  to  hasten  the  enjoyment  of  the  life 
estate  devised  and  bequeathed  to  the  testator's  daughter."  But 
the  court  in  the  same  case  further  says :  "  It  is  unnecessary 
to  decide  whether  Mrs.  Whittington  [the  daughter]  takes  the 
real  estate  for  her  life  by  implication  from  the  will,  or  by  de- 
scent, or  being  undisposed  of  by  the  devise.  It  is  certain  that 
she  takes  it  the  one  way  or  the  other,  because  the  interest 
of  her  children  in  it  is  expressly  postponed  until  her  death.** 
The  court  further  decides  in  that  case  that  "  in  allotting  the 
widow's  share  she  must  have,  as  a  part  of  it,  half  the  value  of 
the  girl  Jane,  and,  for  the  purposes  of  a  division,  the  girl  must 
be  sold."  The  only  apparent  reason  for  this  ruling  is  that 
the  will  provided  that  the  widow  should  have  half  the  value 
of  Jane,  and  it  seemed  proper  that  when  the  widow  dissented 
from  the  will  she  should  take,  as  part  of  her  distributive  share, 
the  identical  property  bequeathed  to  her  by  the  will.  What 
the  court  really  said  in  Holderby  v.  Walker  was  that :  "  It  is 
admitted  by  the  parties  to  this  controversy  that  the  dissent  of 
the  widow  to  the  will  of  her  husband  discharges  the  share  of 
his  estate,  which  she  takes  under  the  law,  from  the  burden  of 
maintaining  and  educating  the  infant  defendant,  Elizabeth  Ell- 
ington. It  is  admitted  further  that,  as  the  life  estate  intended 
by  the  will  for  the  widow  is  removed  out  of  the  way  as  to  all 
the  property  which  has  not  been  assigned  to  her,  such  property 
has  or  will  by  the  assent  of  the  executor  become  vested  in 
possession ;"  that  is,  that  upon  the  facts  of  that  case  there  was 
no  contention  between  the  parties  on  that  point,  and  therefore 
it  was  not  really  before  the  court.  In  Beddard  v.  Harrington 
(124  N.  C.  51,  32  S.  E.  377),  in  an  opinion  concurred  in  by 
Chief  Justice  Faircloth  himself,  this  court  directly  decided  the 
question  against  acceleration.  Another  interesting  case  is  that 
of  Lassiter  v.  Wood  (63  N.  C.  360),  in  which  the  testator  spe- 
cifically devised  his  lands  to  his  sons,  and  directed  that  his  daugh- 
ters be  paid  $10,000  each  out  of  his  estate.  The  war  practically 
destroyed  his  personal  property.  This  court  held  that,  as  the 
paramount  intent  of  the  testator  was  the  equality  of  benefit 
between  his  children,  the  pecuniary  legacies  to  the  daughters 
were  "  chargeable  upon  the  lands  devised  to  the  sons  so  far 
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as  is  necessary  to  produce  equality  among  all  the  children  of 
the  testator."  These  principles  may  make  but  little  difference 
in  the  pecuniary  result  of  this  action,  but  they  are  of  far-reach- 
ing importance,  and  may  unjustly  affect  other  cases  in  the 
future. 

I  come  now  to  the  last  point  upon  which  I  dissent.  It  seems 
that  this  mere  promise  —  for  I  see  no  element  of  a  contract  — 
to  donate  $1,000  has  been  amply  adeemed  by  a  most  generous 
legacy,  and  should  not  now  come  in  as  a  debt  to  destroy  other 
legacies  of  equal  merit,  such  as  that  to  his  home  church.  Popu- 
lar education  is  one  of  the  noblest  objects  of  a  Christian  age, 
but  a  gift  should  be  the  deliberate  act  of  the  donor.  To 
construe  into  a  contract  a  merely  voluntary  promise  made  upon 
the  spur  of  the  moment,  and  perhaps  under  the  influence  of 
religious  fervor,  would,  in  my  opinion,  be  subversive  of  the 
highest  principles  of  jurisprudence  as  well  as  of  public  policy. 
In  this  case  the  promise  was  clearly  within  the  ability  of  the 
testator,  who  was  a  man  of  clear  and  deliberate  judgment;  but 
in  other  cases  it  might  not  be,  and  its  legal  enforcement  might 
be  oppressive  to  the  promisor,  and  unjust  to  a  dependent  family. 
My  views  are  so  clearly  and  strongly  expressed  by  the  Supreme 
Court  of  Massachusetts  in  an  opinion  delivered  by  Chief  Jus- 
tice Gray,  afterward  on  the  Supreme  Court  of  the  United 
States,  in  Cottage  St.  Methodist  Church  v.  Kendall  (121  Mass. 
528,  23  Am.  Rep.  286),  that  I  will  close  this  opinion  by  the 
adoption  of  its  language.  Its  numerous  citations  are  omitted 
for  the  sake  of  brevity.  There  are  numerous  other  decisions 
to  the  same  effect,  but  this  is  sufficient  to  express  my  views. 
The  court  says:  "The  performance  of  gratuitous  promises 
depends  wholly  upon  the  good  will  which  prompted  them,  and 
will  not  be  enforced  by  law.  The  general  rule  is  that,  in  order 
to  support  an  action,  the  promise  must  have  been  made  upon 
a  legal  consideration  moving  from  the  promisee  to  the  prom- 
isor. To  constitute  such  consideration,  there  must  be  either 
a  benefit  to  the  maker  of  the  promise,  or  a  loss,  trouble,  or 
inconvenience  to,  or  a  charge  or  obligation  resting  upon,  die 
party  to  whom  the  promise  is  made.  A  promise  to  pay  money 
to  promote  the  objects  for  which  a  corporation  is  established 
falls  within  the  general  rule.     In  every  case  in  which  this  court 
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has  sustained  an  action  upon  a  promise  of  this  description 
the  promisee's  acceptance  of  the  defendant's  promise  was  shown 
either  by  express  vote  or  contract  assuming  a  liability  or  ob- 
ligation, legal  or  equitable,  or  else  by  some  unequivocal  act, 
such  as  advancing  or  expending  money  or  erecting  a  building 
in  accordance  with  the  terms  of  the  contract,  and  upon  the 
faith  of  the  defendant's  promise.  *  *  *  Where  one  prom- 
ises to  pay  another  a  certain  sum  of  money  for  doing  a  par- 
ticular thing,  which  is  to  be  done  before  the  money  is  paid, 
and  the  promisee  does  the  thing  upon  the  faith  of  the  promise, 
the  promise,  which  was  before  a  mere  revocable  offer,  thereby 
becomes  a  complete  contract,  upon  a  consideration  moving 
from  the  promisee  to  the  promisor;  as  in  the  ordinary  case  of 
an  offer  of  reward.  *  *  *  The  suggestion  in  Trustees  of 
Church  and  Congregation  v.  Stetson  (5  Pick.  508),  substan- 
tially repeated  in  Ives  v.  Sterling  (6  Mete.  316)  and  in  Watkins  v. 
Eames  (9  Cush.  539),  that  '  it  is  a  sufficient  consideration  that 
others  were  led  to  subscribe  by  the  very  subscription  of  the 
defendant,'  was  in  each  case  but  obiter  dictum,  and  appears  to 
us  to  be  inconsistent  with  elementary  principles.  Similar  prom- 
ises of  third  persons  to  the  plaintiff  may  be  a  consideration 
for  agreements  between  those  persons  and  the  defendant;  but, 
as  they  confer  no  benefit  upon  the  defendant,  and  impose  no 
charge  or  obligation  upon  the  plaintiff,  they  constitute  no  legal 
consideration  for  the  defendant's  promise  to  him.  The  facts 
in  the  present  case  show  no  benefit  to  the  defendant,  and  no 
vote  or  contract  by  the  plaintiff,  and,  although  it  appears  that 
the  chapel  was  afterward  built  by  the  plaintiff,  it  is  expressly 
stated  in  the  bill  of  exceptions  that  the  learned  judge  who  pre- 
sided at  the  trial  did  not  pass  upon  the  question  of  fact  whether 
the  plaintiff  had,  in  reliance  upon  the  promise  sued  on,  done 
anything  or  incurred  or  assumed  any  liability  or  obligation. 
It  does  not  therefore  appear  that  there  was  any  legal  con- 
sideration upon  which  this  action  is  brought." 

Clark,  G  J.,  concurs  in  dissenting  opinion. 
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McAdow  et  al.  vs.  Boten  et  al. 

[Supreme  Court  of  Kansas,  May  9,  1903;        Kan.      ,  72  Pac.  529.] 

Administration  —  Fraudulent  Allowance  of  Claim  —  Sale 
of  Decedent's  Land  —  Setting  Aside  Proceedings. 

Where  a  fraudulent  claim  is  presented  to  the  Probate  Court  against 
the  estate  of  a  deceased  person,  and  the  administrator  and  claimant 
conspire  together  to  secure  its  allowance,  and  land  is  sold  to  satisfy 
the  demand,  and  bid  in  by  the  claimant,  the  sale  approved,  and  the 
administrator  discharged,  held,  that  the  District  Court  has  jurisdic- 
tion of  an  action  to  set  aside  the  proceedings  and  to  annul  the  deed. 
(Syllabus  by  the  court) 

In  Banc.  Error  from  District  Court,  Atchison  county ;  W.  T. 
Bland,  Judge. 

Action  by  Mary  B.  McAdow  and  others  against  Adna  Boten 
and  others.    Judgment  for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

Jackson  &  Jackson,  for  plaintiffs  in  error. 

C.  D.  Walker  and  /.  L.  Berry,  for  defendants  in  error. 

Smith,  J.  This  was  a  suit  brought  in  the  District  Court  by 
Mary  B.  McAdow  and  others,  heirs-at-law  of  Elizabeth  Boten, 
deceased,  to  set  aside  an  order  of  the  Probate  Court  of  Atchison 
county  allowing  a  demand  against  the  estate  in  favor  of  Adna 
Boten  in  the  sum  of  $662,  and  to  vacate  and  annul  a  subsequent 
order  directing  a  sale  of  real  estate  to  satisfy  the  same,  and  an 
order  approving  the  sale  and  directing  a  deed  to  be  made  to  said 
Adna  Boten,  the  purchaser.  The  petition  alleged  that  there  was 
a  conspiracy  between  the  administrator  and  Adna  Boten  for  the 
purpose  of  fraudulently  imposing  upon  the  Probate  Court,  and 
inducing  it  to  allow  his  claim  against  the  estate^  in  pursuance  of 
which  one  Minstrall  was  appointed  administrator,  who  consented 
to  the  allowance  of  the  demand;  that  the  whole  of  the  amount 
allowed  was  fraudulent -and  unjust;  that  the  decedent,  during 
her  lifetime,  was  not  indebted  to  Adna  Boten  in  any  sum  what- 
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ever,  all  of  which  the  administrator  well  knew ;  that  the  conspiracy 
involved  the  fraudulent  obtaining  of  title  to  a  tract  of  land  owned 
by  the  decedent ;  that  the  same  was  sold  on  the  petition  of  the 
claimant,  bought  in  by  Adna  Boten,  and  a  deed  executed  to  him 
by  the  order  of  the  Probate  Court  at  the  instance  of  the  adminis- 
trator ;  and  thereafter  the  estate  was  wound  up  and  the  adminis- 
trator discharged.  The  claim  was  allowed  February  6,  1900,  the 
land  sold  February  10th  following,  and  plaintiffs  below  first  had 
knowledge  of  the  proceedings  in  April,  1900.  This  action  was 
commenced  April  8,  1901.  The  petition  prayed  that  the  allowance 
of  the  claim  in  the  Probate  Court  be  set  aside  and  vacated,  that 
the  deed  made  by  the  administrator  be  annulled,  and  that  the  real 
estate  be  decreed  the  joint  property  of  the  heirs  of  Elizabeth 
Boten,  deceased,  in  the  proportion  that  they  inherited  the  same, 
and  that  the  property  be  partitioned  among  the  parties.  A  general 
demurrer  was  sustained  to  this  petition  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

We  think  the  court  below  erred  in  sustaining  the  demurrer.  It 
is  unnecessary  to  look  beyond  the  decisions  of  this  court  for  au- 
thority to  uphold  the  equitable  power  of  the  District  Court  in 
cases  like  the  present.  In  Shoemaker  v.  Brown  (10  Kan.  383), 
comment  was  made  on  the  full  chancery  powers  conferred  on  the 
District  Courts  by  what  is  now  section  1923  of  the  General  Stat- 
utes of  1 901.  It  was  there  held  that,  while  the  finding  of  the  Pro- 
bate Court  was  a  judicial  determination  of  matters  coming  within 
its  jurisdiction,  its  judgments  could  be  impeached  for  fraud  in 
obtaining  the  same.  Later,  in  the  case  of  Gafford,  Guardian,  v. 
Dickinson,  Admr.  (37  Kan.  287,  291,  15  Pac.  175,  177),  it  was 
decided  that  while  the  estate  is  in  process  of  settlement  in  the 
Probate  Court  the  District  Court  will  not  assert  its  equitable 
jurisdiction,  for  the  reason  that  the  parties  have  a  plain  and 
adequate  remedy  in  the  Probate  Court.  It  was  there  said :  "  In 
this  case,  however,  the  settlement  of  the  estate  is  no  longer 
pending  in  the  Probate  Court.  According  to  the  records  of  the 
Probate  Court,  the  estate  was  finally  settled  about  a  year  before 
this  action  was  commenced ;  and  therefore,  unless  the  plaintiff  now 
has  a  remedy  in  the  District  Court,  she  has  no  remedy."  The 
same  principle  was  reiterated  in  Ladd  v.  Nystol  (63  Kan.  23,  64 
Pac.  985).    In  that  case,  however,  the  plaintiff  failed  because  the 


DURBORAW  ET  AL.  v.  DURBORAW  ET  AL.  686 

allegations  of  fraud  were  not  specific,  nor  were  circumstances 
alleged  with  sufficient  particularity  to  afford  relief.  In  the  case 
at  bar  the  conspiracy  between  the  administrator  and  the  claimant 
in  the  Probate  Court  is  definitely  stated,  it  being  alleged  that  the 
deceased  whose  estate  was  sought  to  be  administered  owed  nothing 
to  the  claimant  in  her  lifetime,  and  that  the  resort  to  adminis- 
tration was  a  scheme  and  device  of  Adna  Boten  and  the  adminis- 
trator to  obtain  the  land  in  fraud  of  the  heirs.  Complete  relief 
can  be  afforded  to  the  parties  by  a  suit  in  equity.  In  Klemp  v. 
Winter  (23  Kan.  699),  a  doubt  is  expressed  whether  adequate 
relief  in  a  case  much  like  the  present  one  could  be  given  in  the 
Probate  Court.  The  allegations  of  the  petition  are  amply  suffi- 
cient to  sustain  a  decree  vacating  the  orders  of  the  Probate  Court 
and  restoring  the  real  estate  to  the  heirs.  The  absence  of  the 
administrator  as  a  party  defendant  in  the  suit  we  do  not  regard 
as  important. 

The  judgment  of  the  court  below  will  be  reversed,  with 
directions  to  overrule  the  demurrer  to  the  petition.  All  the 
justices  concurring. 


Durboraw  et  al.  vs.  Durboraw  et  al. 

[Supreme  Court  of  Kansas,  May  9,   1903;  Kan.        ,  72  Pac.  566.I 

Will  —  Construction  —  Subsequently  Acquired  Realty. 

A  will  provided  as  follows: 

"  First.  I  direct  that  my  just  debts  and  funeral  expenses  be  fully  paid. 

"  Second.  I  hereby  devise  and  bequeath  to  my  grandson  Alexander  Dur- 
boraw all  my  real  and  personal  property  of  every  description  and 
wherever  situate.  The  real  property  above  referred  to  is  more  par- 
ticularly described  as  follows:  [giving  a  description  of  the  real 
estate  then  owned  by  the  testator.]  " 

Held,  the  particular  description  was  intended  merely  as  an  exhibition  of 
the  present  location  and  extent  of  the  devisor's  landed  estate,  and 
not  as  a  limitation  of  the  preceding  grant,  and  that  the  will  clearly 
and  manifestly  indicated  an  intention  to  pass  subsequently  acquired 
real  estate. 
(Syllabus  by  the  court.) 

In  Banc.    Error  from  District  Court,  Bourbon  county ;  W.  L. 
Simons,  Judge. 
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Action  between  John  K.  Durboraw  and  others  and  Alexander 
Durboraw  and  others.  From  the  judgment,  John  K.  Durboraw 
and  others  bring  error. 

Affirmed. 

John  H.  Crain,  for  plaintiffs  in  error. 

W.  P.  Dillard  and  C.  E.  Hulett,  for  defendants  in  error. 

Burch,  J.  This  controversy  arises  over  the  construction  of  a 
will  of  real  estate.  Prior  to  July  29,  1895,  the  testator  was  the 
owner  of  the  land  in  dispute.  On  that  day  he  conveyed  it  to 
another.  Upon  October  11,  1895,  he  made  his  will,  in  the  follow- 
ing terms : 

"  I,  James  S.  Durboraw,  of  Drywood  Township,  Bourbon 
County,  Kansas,  being  of  sound  mind  and  disposing  memory,  do 
make  and  publish  this  my  last  will  and  testament. 

"  First.  I  direct  that  my  just  debts  and  funeral  expenses  be 
fully  paid. 

"  Second.  I  hereby  devise  and  bequeath  to  my  grandson  Alex- 
ander Durboraw  all  my  real  and  personal  property  of  every  de- 
scription and  wherever  situate.  The  real  property  above  referred 
to  is  more  particularly  described  as  follows :  The  undivided  one- 
half  of  the  Northeast  quarter  of  Section  eleven  (11)  Township 
Twenty-six  (26),  Range  Twenty-five  (25),  situate  in  Bourbon 
county,  Kansas;  also  the  undivided  one-half  (£)  of  the  North- 
west quarter  of  section  eleven  (11),  township  twenty-seven  (2j)9 
Range  twenty-three  (23),  situate  in  Bourbon  county,  Kansas; 
also  the  sixty  acres  I  still  own  of  the  home  place,  where  I  have 
lived  for  the  last  twenty-five  years. 

"  Third.  I  hereby  nominate  my  daughter  Mary  Dalton  to  be 
executrix  of  this  my  last  will  and  testament  without  bond.  And 
it  is  my  further  wish  that  the  executrix  above  named  be  not 
required  by  the  Probate  Court  to  make  or  return  any  inventory 
of  my  property. 

"  In  witness  whereof,  I  hereunto  sign  my  name  to  the  above 
and  foregoing  as  and  for  my  last  will  and  testament  this  27th  day 
of  September,  1895. 

"James  S.  Durboraw." 
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Upon  October  29,  1895,  the  tract  in  question  was  reconveyed 
to  him,  and  he  continued  to  own  it  until  his  death,  two  years  later. 
At  the  date  of  the  will  he  owned  no  real  estate  except  that  de- 
scribed therein.  If  the  after-acquired  real  estate  passed  by  the 
will,  the  decision  of  the  District  Court  was  correct.  What  is  the 
law? 

Section  7991,  General  Statutes  1901,  reads  as  follows:  "Any 
estate  or  interest  in  lands  or  personal  estate  or  other  property 
acquired  by  the  testator  after  the  making  of  his  will,  shall  pass 
thereby  in  like  manner  as  if  held  or  possessed  at  the  time  of  mak- 
ing the  will,  if  such  shall  clearly  and  manifestly  appear  by  the 
will  to  have  been  the  intention  of  the  testator." 

Under  this  statute  it  is  not  necessary  that  the  will  show  the  tes- 
tator had  in  contemplation  at  the  time  of  making  it  the  future 
acquisition  of  real  estate  which  he  intended  should  pass  thereby. 
(Winchester  v.  Forster,  3  Cush.  366.)  Neither  is  it  necessary 
that  real  estate  to  be  acquired  in  the  future  be  referred  to  in 
express  terms,  in  order  to  pass.  The  words  "  clearly  and  mani- 
festly "  are  themselves  indefinite,  and  the  statute  does  nothing 
more  than  require  that  the  will  shall  disclose  an  intention  that 
such  land  shall  pass  under  it.  In  Brimmer  v.  Sohier,  Executor  ( 1 
Cush.  118,  132),  it  is  said:  "  Rev.  Stat.  1836,  p.  417,  chap.  62,  §  3, 
provides  that  '  any  estate,  right  or  interest  in  lands,  acquired  by 
the  testator,  after  the  making  of  his  will,  shall  pass  thereby  in 
like  manner  as  if  possessed  at  the  time  of  making  the  will,  if  such 
shall  clearly  and  manifestly  appear,  by  the  will,  to  have  been  the 
intention  of  the  testator/  It  is  not  supposed  that  the  intensives 
'  clearly  and  manifestly/  as  used  in  this  section,  can  have  any 
well-defined  or  precise  effect  in  the  construction  of  wills.  They 
are  too  vague  and  indeterminate  to  form  a  rule  of  much  practical 
use.  The  statute  requires,  undoubtedly,  that  the  intention  of  the 
testator  should  be  fairly  inferable  from  the  will,  but  it  does  not 
require  an  express  declaration.  The  intention  is  a  matter  of 
deduction  or  inference  from  given  premises."  In  Briggs  v. 
Briggs  (69  Iowa,  617,  29  N.  W.  632),  the  opinion  says :  "  Under 
the  common  law,  a  testator  had  no  power  to  bequeath  subse- 
quently acquired  real  estate,  seizure  at  the  time  of  executing  the 
will  being  requisite  to  enable  him  to  convey.  This  rule  has  been 
abrogated  by  statute  in  this  and  many  of  the  other  States  of  this 
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country  in  which  the  common  law  prevails  and  in  England.  Our 
statute  on  the  subject  is  section  2323  of  the  Code  [1873],  and  is 
as  follows :  '  Property  to  be  subsequently  acquired  may  be  de- 
vised when  the  intention  is  clear  and  explicit.'  It  is  to  be  observed 
that  the  rule  established  by  this  provision  relates  to  the  disposition 
of  property  of  every  description,  and  not  to  real  estate  alone.  In 
this  respect  the  statute  differs  from  those  of  most  of  the  other 
States  by  which  the  common-law  rule  above  referred  to  was 
abrogated.  The  word  '  property/  when  used  in  the  statutes  of 
this  State  without  qualification  or  limitation,  includes  both  real 
and  personal  property.  (Code  1886,  §  45,  subd.  10.)  Under 
the  common  law,  however,  the  testator  could  bequeath  personal 
property  to  be  subsequently  acquired.  The  statute  creates  no  new 
power  with  reference  to  the  disposal  of  that  class  of  property, 
but  simply  re-enacts  what  has  always  been  the  law  on  that  subject, 
and  what  would  have  continued  to  be  the  law  without  any  enact- 
ment of  the  subject.  The  manifest  intention  of  the  legislature 
was  to  confer  upon  the  testator  the  same  power  with  reference 
to  the  disposal  of  both  classes  of  property  which  had  formerly 
existed  with  reference  to  the  disposal  of  personal  property.  The 
same  rules  of  construction  should  therefore  be  now  applied  in 
determining  whether  subsequently  acquired  real  estate  passes  by 
devise  which  before  the  enactment  of  the  statute  were  applied  in 
determining  the  same  question  with  reference  to  personal  property, 
unless  the  words  '  when  the  intention  is  clear  and  explicit/  as  con- 
tained in  the  statute,  modify  or  change  them.  We  are  of  the 
opinion,  however,  that  no  new  rule  of  construction  is  created  by 
this  provision.  The  meaning  of  the  section  is,  we  think,  that 
subsequently  acquired  property  shall  be  held  to  pass  by  the  be- 
quest whenever  the  intent  of  the  testator  to  have  it  so  pass  is 
fairly  to  be  inferred  from  the  provision  of  the  will,  when  con- 
strued according  to  the  established  rules  for  the  construction  of 
such  instruments,  and  it  is  not  necessary  that  the  intention  be 
expressed  in  direct  language."  Besides  this,  a  will  is  said  to 
"  speak  from  the  date  of  the  testator's  death."  (Haley  v.  Gate- 
wood  [Tex.  Sup.],  12  S.  W.  25.)  The  testator  makes  his  will  in 
view  of  that  circumstance.  He  understands  that  until  his  decease 
the  will  is  ambulatory,  and  that  he  may  buy  and  sell  at  pleasure, 
but  that,  being  written  in  anticipation  of  that  event,  his  language 
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must  necessarily  be  referable  thereto.  Hence  the  will  must  be  so 
construed  as  to  prevent  intestacy  with  reference  to  any  portion  of 
the  decedent's  estate,  if  that  can  reasonably  be  done.  (Mann  v. 
Hyde,  71  Mich.  278,  39  N.  W.  78 ;  State  of  Connecticut  v.  Smith, 
52  Conn.  557,  563;  Vernon  v.  Vernon  et  cd.,  53  N.  Y.  351 ;  Given 
v.  Hilton,  95  U.  S.  591,  24  L.  ed.  458;  Hardenberg  v.  -Ray/151 
U.  S.  112,  127,  14  Sup.  Ct.  Rep.  305,  38  L.  ed.  93;  Patty  v. 
Goolsby  [Ark.],  9  S.  W.  846.) 

In  view  of  these  rules  it  would  seem  that  the  particular  descrip- 
tion contained  in  the  will  under  consideration  was  intended  merely 
as  an  exhibition  of  the  present  location  and  extent  of  the  devisor's 
landed  estate,  and  not  as  a  limitation  upon  the  preceding  grant. 
The  language  is  "  all  my  real  and  personal  property  of  every  de- 
scription and  wherever  situate."  At  the  testator's  death  his 
devisee  was  to  take.  It  was  then  his  debts  and  funeral  expenses 
were  to  be  paid.  It  was  then  his  personal  property  was  to  vest. 
It  was  then  his  real  property  was  to  pass.  It  was  then  all  the 
property  he  had  was  to  go  to  his  grandson.  The  conclusion  seems 
irresistible  that  the  devisor  intended  that  he  should  not  die  in- 
testate as  to  any  item  of  his  property,  and  hence  that  all  the  real 
estate  he  died  seized  of  should  be  disposed  of  by  the  will. 

The  judgment  of  the  District  Court  is  affirmed.  All  the  justices 
concurring. 


City  of  El  Paso  vs.  Ft.  Dearborn  Nat.  Bank  et  al. 
[Supreme  Court  of  Texas,  May  11,  1903;  Tex.        ,  74  S.  W.  21.] 

Administrator's  Sale  of  Land —  Sufficiency  of  Deed — Re- 
citals —  Confirmation  of  Sale  —  Mistake  in  Description 
—  Statute  of  Limitations  —  Running  in  Favor  of  United 
States  —  Adverse  Possession  —  Maintenance  of  Ceme- 
tery —  Writ  of  Error. 

1.  Where  the  question  of  the  insufficiency  of  evidence  to  justify  a  find- 

ing was  not  raised  in  the  appeal  to  the  Court  of  Civil  Appeals,  it 
could  not  be  considered  in  the  Supreme  Court  on  writ  of  error. 

2.  Limitations  run  in  favor  of  the  possession  of  lands  by  the  Federal 
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government,  and  its  grantee  may  raise  the  defense  that  the  govern- 
ment had  acquired  title  under  the  statute. 

3.  An  administrator  reported  that  he  had  sold  block  6,  on  which  a  cemetery 

was  located,  and  the  report  was  confirmed  in  general  terms  by  the 
judge  in  chambers.  Afterward  another  report  was  filed,  describing 
the  property  as  before,  and  the  court  confirmed  the  sale  of  the  prop- 
erty; describing  it  as  in  the  report,  but  adding  that  it  was  particu- 
larly described  in  a  deed  executed  by  the  administrator.  This  deed 
described  the  land  by  metes  and  bounds,  which  embraced  blocks  7 
and  8,  but  made  no  reference  to  block  6;  and  attached  to  the  deed 
was  a  certificate  of  confirmation  by  the  clerk,  and  a  copy  of  the 
judge's  order  of  confirmation.  The  cemetery  was  in  fact  located  on 
parts  of  blocks  7  and  8.  Held  to  clearly  show  that  the  land  which 
had  been  sold  was  blocks  7  and  8,  and  not  block  6. 

4.  Though  an  administrator's  deed  must  contain  a  recital  of  a  decree  of 

confirmation,  to  make  it  prima  facie  evidence  that  the  necessary 
proceedings  have  been  had,  yet  a  deed  without  such  a  recital  is  not 
a  nullity,  and  will  have  every  other  effect  of  a  conveyance,  when 
it  is  shown  that  the  necessary  proceedings  were  in  fact  had. 

5.  While  an  administrator  has  no  power  to  convey  until  the  court  has 

confirmed  the  sale  made  by  him,  a  deed  previously  executed  will  take 
effect  on  confirmation. 

6.  Where  the  United  States  inclosed  part  of  the  land  it  had  purchased 

from  an  administrator  under  a  conveyance  valid  on  its  face,  and 
maintained  it  as  a  cemetery  for  the  burial  of  soldiers,  marking  the 
graves  with  monuments,  the  occupation  by  the  government  was  as 
open,  visible,  and  notorious  as  if  there  had  been  actual  residence 
on  the  land. 

7.  Where  the  United  States-  iiamiUiiicd  a  cemetery  on  part  of  a  certain 

tract,  to  which  it  claimed  title  under  a  conveyance  valid  on  its  face, 
it  had  sufficient  possession  to  acquire  title  to  the  whole  tract  under 
the  statute  of  limitations. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Trespass  to  try  title  by  the  Ft.  Dearborn  National  Bank  and 
others  against  the  city  of  El  Paso.  Judgment  for  plaintiffs 
affirmed  by  the  Court  of  Civil  Appeals  (71  S.  W.  799),  and 
defendant  brings  error. 

Reversed,  and  judgment  rendered  for  defendant. 

John  L.  Dyer,  Jr.,  W.  W.  Turney,  and  Gregory  &  Baits,  for 
plaintiff  in  error. 
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Patterson  &  Buckler  and  Thos.  P.  BradHeld,  for  defendants  in 
error. 

Williams,  J. —  The  defendants  in  error,  as  plaintiffs  in  tres- 
pass to  try  title,  recovered  in  the  District  Court  judgment  against 
the  city  for  block  8  in  survey  No.  9,  Hart's  addition  to  the  city  of 
El  Paso.  The  writ  of  error  was  granted  from  a  judgment  of  the 
Court  of  Civil  Appeals  (71  S.  W.  799),  affirming  the  judgment  of 
the  District  Court.  The  plaintiffs  below  derived  their  title  from 
the  heirs  of  Simeon  Hart,  who  died  intestate  in  January,  1874. 
The  defendant  derived  its  title  from  the  United  States,  through  a 
proclamation  of  the  President  authorized  by  act  of  Congress. 
The  United  States  received  their  title  through  a  sale  by  the  ad- 
ministrator of  Simeon  Hart's  estate,  made  in  1875.  This  sale  was 
found  in  the  trial  court  to  have  been  void  because  of  the  disquali- 
fication of  the  special  district  judge  who  ordered  and  confirmed  it. 
In  the  application  for  the  writ  of  error,  complaint  was  made  that 
the  evidence  was  insufficient  to  justify  this  finding,  and  in  acting 
upon  the  application  this  court  was  strongly  inclined  to  the  opinion 
that  the  evidence  was  legally  insufficient  to  rebut  the  presumption 
in  favor  of  the  validity  of  such  judicial  proceedings  after  such 
great  lapse  of  time,  and  to  show  that  the  special  judge  was,  when 
he  acted  as  such,  interested  in  the  estate.  We  find,  however,  that 
no  question  of  the  kind  was  made  in  the  Court  of  Civil  Appeals, 
and  hence  we  are  not  authorized  to  consider  the  assignments  at- 
tempting to  raise  it  here.  The  assignments  of  error  in  the  Court 
of  Civil  Appeals  did. complain  of  the  refusal  of  the  District  Court 
to  grant  a  new  trial  upon  newly  discovered  evidence  bearing  upon 
the  question  of  the  judge's  disqualification,  but  in  no  way  did 
they  call  in  question  any  action  of  the  court  during  the  trial  upon 
that  question.  We  cannot  say  that  the  motion  for  new  trial  ex- 
cused the  failure  of  the  defendant  to  earlier  learn  of  the  evidence 
for  which  the  new  trial  was  sought,  considering  that  it  was  that 
of  the  attorney  who  conducted  the  probate  proceeding,  and  whose 
name  was  signed,  as  such,  to  the  papers  on  which  defendant  re- 
lied to  make  out  its  title.  We  say  this  much  in  order  that  it  may 
not  be  thought  that  we  have  passed  upon  the  sufficiency  of  the 
evidence  upon  which  plaintiff  relied  to  defeat  the  administrator's 
sale.    A  number  of  other  questions  were  raised  in  the  Court  of 
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Civil  Appeals,  and  are  pressed  here ;  but  we  find  it  unnecessary  to 
decide  any  of  them,  except  those  affecting  the  defense  of  limi- 
tation under  the  five-year  statute.  That  defense  is  based  upon 
possession  held  by  the  United  States,  and  the  District  Court,  hold- 
ing that  limitation  would  run  in  favor  of  the  United  States,  sub- 
mitted to  the  jury  the  question  as  to  the  sufficiency  of  the  pos- 
session, and  the  jury,  by  their  verdict,  found  that  it  was  insuffi- 
cient. The  Court  of  Civil  Appeals  disposed  of  all  assignments 
upon  this  branch  of  the  case  by  holding,  in  accordance  with  the 
opinion  of  this  court  in  Stanley  v.  SchwaJby  (85  Tex.  348,  19 
S.  W.  264),  that,  as  the  United  States  could  not  be  sued,  no  limi-, 
tation  ran  in  their  favor,  and  refusing  to  follow  the  subsequent 
decisions  of  the  Supreme  Court  of  the  United  States  in  the  same 
case  (147  U.  S.  508,  13  Sup.  Ct.  Rep.  418,  37  L.  ed.  259;  162  U.  S. 
255,  16  Sup.  Ct.  Rep.  754,  40  L.  ed.  960)  announcing  a  contrary 
doctrine,  because  the  rights  of  the  United  States  and  its  officers  and 
agents  are  not  involved.  The  decisions  of  the  Supreme  Court  of 
the  United  States  hold  that  the  United  States,  holding  possession 
of  property  through  their  officers  and  agents,  are  entitled  to  the 
benefit  of  statutes  of  limitation,  and  we  think  the  opinion  of  that 
court  should  be  followed,  as  the  question  is  one  upon  which  its 
authority  is  final.  The  fact  that  another  has  acquired  the  title 
of  the  United  States,  and  is  the  only  party  to.  the  litigation,  does 
not  alter  the  question.  Such  party  is  as  much  entitled  to  the  pro- 
tection of  the  rule  as  the  United  States  would  be,  were  they  before 
the  court.  The  assignments  of  error  of  plaintiff  in  error  assert 
the  contention  that  the  undisputed  evidence  shows  that  the  United 
States,  before  their  conveyance  to  the  city,  had  acquired  title  under 
the  five-year  statute  of  limitation.  The  first  question  involved  in 
this  contention  is  as  to  the  sufficiency  of  the  deed  from  the  ad- 
ministrator of  Hart's  estate  to  the  United  States  to  support  such 
a  defense.  The  record  shows  that,  apart  from  the  question  as  to 
the  qualification  of  the  special  judge,  the  order  for  the  sale  of  the 
property  in  question  was  regular,  and  authorized  the  sale  made. 
On  the  7th  day  of  April,  1875,  the  administrator  reported  to  the 
judge  that  he  had  on  December  10,  1874,  sold  to  the  United  States 
"  fractional  block  6  out  of  survey  No.  9,  situated  within  the 
corporate  limits  of  El  Paso;  it  being  the  fractional  block  upon 
which  the  United  States  Cemetery  is  situated."    The  property  in 
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controversy  is  block  8  of  the  named  survey,  and  the'  United 
States  Cemetery  extended  from  block  7  across  a  space  which  had, 
in  the  subdivision,  been  left  for  a  street,  to  and  upon  block  8; 
thus  occupying  parts  of  both  blocks  and  of  the  space  left  for  the 
street.  This  report  was  confirmed  April  17,  1875,  m  general 
terms,  by  the  special  judge  in  chambers.  On  the  10th  day  of  May, 
1875,  tne  administrator  filed  another  report  of  the  sale  as  made 
December  10,  1874,  describing  the  property  sold  as  in  the  first  re- 
port. On  May  11,  1875,  the  court  made  an  order  on  this  report; 
first  describing  the  property  as  in  the  report,  but  adding  that  it 
was  particularly  described  in  a  deed  of  date  December  10,  1874, 
from  the  administrator  to  the  United  States,  and  confirming  the 
sale.  The  deed  from  the  administrator  to  the  United  States  bears 
date  December  10,  1874,  and  was  acknowledged  the  next  day, 
but  was  not  filed  for  record  until  July  14,  1875.  ft  recites  the 
application  for  and  order  of  sale,  but  no  order  of  confirmation, 
and  assumes,  "  by  virtue  of  the  premises,"  to  convey  to  the  United 
States  the  property  sold,  particularly  described  by  metes  and 
bounds,  which  are  admitted  to  embrace  blocks  7  and  8 ;  no  refer- 
ence being  made  to  fractional  block  6.  Attached  to  this  deed, 
and  made  a  part  of  it,  was  a  certificate  of  the  clerk  of  the  District 
Court  that  the  sale  had  been  confirmed ;  giving  a  copy  of  the  order 
of  confirmation  made  in  chambers.  These  proceedings,  taken  to-  . 
gether,  as  they  must  be  in  order  to  identify  the  property  sold,  . 
plainly  show  that  it  was  that  upon  which  the  United  States  ; 
Cemetery  was  located,  and  that  the  description  of  it  in  the  reports  : 
of  sale  and  orders  of  confirmation  as  being  upon  fractional  block 
6  was  an  error.  The  last  order  of  confirmation  confirms  the  sale 
as  of  the  land  described  in  the  deed,  and  leaves  no  doubt  as  to  the 
property  which  had  in  fact  been  sold  by  authority  from  the  court. 
This  disposes  of  all  questions  as  to  the  identity  of  the  land,  which 
is  sufficiently  described  in  the  deed  to  meet  the  requirements  of 
the  statute  of  limitations. 

It  is  urged  that  the  deed,  upon  its  face,  appears  to  be  a  nullity,, 
because  it  recites  no  order  of  confirmation,  but  has  attached  to  it 
the  order  made  in  vacation,  which,  it  is  contended,  is  void.  The 
decisions  in  this  State  recognize  the  proposition  that  an  instrument 
which,  when  tested  by  itself  alone,  appears  to  be  void,  is  not  a 
deed,  in  the  sense  of  five-year  statute  of  limitations.     (Schleicher 
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v.  Gatlin,  85  Tex.  270,  20  S.  W.  120;  Fry  v.  Baker,  59  Tex.  404; 
Wo  fiord  v.  McKinna,  23  Tex.  36,  76  Am.  Dec.  53;  KUpatrick  v. 
Sisneros,  23  Tex.  113.)  This  principle  has  application  only  to  deeds 
which  are  shown  by  their  own  recitals  and  provisions  to  be  mere 
nullities,  and  not  those  which  contain  the  essential  constituents 
of  conveyances,  but  are  void  because  of  want  of  power  to  convey, 
or  other  defect  appearing  from  evidence  aliunde.  This  distinction 
has  often  been  applied  to  instruments  executed  by  sheriffs,  tax 
collectors,  etc.,  which  are  in  themselves  complete  as  deeds,  but 
do  not  pass  title,  for  want  of  authority  to  make  them.  The  gov- 
erning principle  was  stated  by  Judge  Wheeler  in  Wofiord  v. 
McKinna  in  this  language :  "  But  it  does  not  follow  that  the  con- 
veyance is  not  a  deed  because  the  power  of  the  agent  is  not  pro- 
duced. The  production  of  the  power  is  necessary  to  give  effect  to 
the  deed  and  render  it  operative  to  pass  the  title,  but  not  to  con- 
stitute it  a  deed.  A  sheriff's  deed  is  inoperative  without  proof  of 
his  power  to  sell.  It  is  no  evidence  of  title,  without  production  of 
the  judgment  and  execution.  And  so  of  every  conveyance  ex- 
ecuted by  an  agent  or  attorney  in  fact.  The  production  of  the 
power  is  necessary  to  complete  the  evidence  of  title.  But  it  can- 
not be  said  that  the  conveyance  is  not  a  deed  until  the  power  is 
produced."  Tested  by  this  rule,  the  instrument  in  question  must 
be  held  to  be  a  deed  sufficient  for  the  purposes  of  the  statute. 
But  for  the  assumed  disqualification  of  the  judge,  which  does  not 
appear  from  its  recitals,  it  is  clear  that  it  would  have  passed  the 
title  of  the  estate ;  and  this  proves  that  it  is,  upon  its  face,  a  suffi- 
cient deed,  inoperative  only  because  of  lack  of  authority  behind  it. 
The  statute,  it  is  true,  provided  that  an  administrator's  deed  "  shall 
recite  the  decree  of  confirmation ;  and  the  recitation  of  the  order 
of  confirmation  shall  be  prima  facie  evidence  that  there  was  an 
order  of  sale,  and  that  all  the  provisions  of  the  law  were  complied 
with  in  making  and  executing  such  order."  This  gives  to  a  deed 
complying  with  the  provision  a  certain  effect  as  evidence,  but  does 
not  declare  void  conveyances  which  do  not  contain  the  prescribed 
recital.  A  deed  without  the  recital  does  not  have  the  effect  as  evi- 
dence of  other  facts  contemplated  by  the  statute,  but  it  may  have 
every  other  effect  as  a  conveyance  when  the  other  proceedings 
showing  authority  to  make  it  are  produced.  It  therefore  comes 
within  the  definition  of  deeds  given  in  the  decisions. 
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The  fact  that  the  order  of  confirmation  made  in  chambers  was 
attached  to  the  instrument  does  not  affect  its  character  as  a  deed. 
Notwithstanding  this,  authority  from  the  other  order  could  be 
shown  to  sustain  the  conveyance ;  and  this,  again,  illustrates  that 
the  real  objection  to  it  is  not  in  the  instrument  itself,  but  arises 
from  an  assumed  defect  in  the  authority  under  which  it  was  made. 
It  is  true  that  the  statute  did  not  contemplate  that  a  deed  should 
be  made  until  there  had  been  a  confirmation.  Until  that  had  taken 
place,  the  administrator  had  no  power  to  convey,  but  a  deed  pre- 
viously made  would  take  effect  upon  confirmation.  Such  ques- 
tions, however,  as  to  the  effect  of  the  deed,  ^rise,  not  from  that 
which  appears  on  it,  but  from  facts  existing  outside  it.  Whatever 
those  facts  may  be  the  instrument  is  a  deed.  When  the  deed  in 
question  was  recorded,  there  had  been  a  confirmation  complete  in 
all  things,  unless  there  was  want  of  power  in  the  special  judge 
to  act.  The  instrument  under  which  the  United  States  claimed 
title  was  therefore  a  sufficient  basis  for  a  claim  under  the  five-year 
statute,  and  the  only  question  which  remains  for  determination  is 
whether  or  not  there  was  held  under  it  such  possession  of  the  land 
as  to  give  title.  Of  this  we  entertain  no  doubt.  The  evidence 
shows  that  during  the  lifetime  of  Simeon  Hart  the  government 
had  maintained  a  military  post  at  Ft.  Bliss,  and  had  used  blocks 
7  and  8  as  a  burial  ground  for  dead  soldiers.  What  was  the 
claim  of  title  or  right  under  which  this  was  begun,  does  not  appear. 
But  from  the  time  of  the  purchase  from  Hart's  estate  until  the 
disinterment  of  the  bodies  the  property  was  openly  used  as  a 
cemetery,  in  which  the  bodies  of  soldiers  who  died  at  the  post 
were  regularly  buried.  As  early  as  1875  there  was  an  inclosure 
of  parts  of  blocks  7  and  8  within  a  stone  wall,  which  was  main- 
tained until  the  abandonment  of  the  use  of  the  place  as  a  cemetery. 
The  date  when  this  abandonment  took  place  is  variously  stated  by 
the  witnesses,  but  none  of  them  fix  it  earlier  than  1881.  To  that 
date,  from  July,  1875,  the  undisputed  evidence  shows  the  occu- 
pancy and  use  of  the  property  continued.  The  bodies  were  buried 
within  the  inclosure,  and  the  graves  were  marked  with  monu- 
ments. The  facts  show  that  this  was  the  purpose  for  which  the 
government  sought  to  acquire  the  title,  and  the  use  to  which  it  was 
devoted.  The  acts  done  constituted  as  strong  an  assertion  of 
dominion  and  exclusive  possession  as  is  to  be  expected  in  such  a 
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use  of  property.  The  inclosure,  the  burials,  and  the  marked 
graves  made  the  appropriation  and  occupancy  as  open,  visible,  and 
notorious  as  if  there  had  been  actual  residence  upon  the  land. 
The  burial  of  its  soldiers  there  was  an  assertion  by  the  govern- 
ment of  the  right  to  maintain  the  property  as  the  burial  ground 
of  its  dead,  and  to  protect  their  graves  from  molestation.  The 
actual  possession  of  a  part  of  block  8  extended  by  construction 
to  the  whole  of  the  ground  described  in  the  recorded  deed.  That 
such  use  of  land  may  constitute  a  possession  sufficient,  under  the 
statutes  of  limitation,  to  give  title,  is  recognized  by  the  authorities. 
(Mooney  v.  Cooled ge,  30  Ark.  655;  Zirngibl  v.  Calumet  Dock 
Co.,  157  I1L  450,  42  N.  E.  431;  Conger  v.  Kinney  [Sup.],  16 
N.  Y.  Supp.  752;  Bonhatn  v.  Loeb,  107  Ala.  604,  18  So.  300.) 
These  were  cases  of  private  burial  grounds,  and  in  some  of  them 
there  was  a  denial  of  the  claim  of  title  by  limitation  to  more  than 
the  ground  occupied  by  the  graves,  but  this  was  for  want  of  a 
larger  claim  under  color  of  title,  and  the  doctrine  which  we  have 
announced  was  expressly  recognized.  That  the  use  of  a  parcel 
of  land  held  under  a  recorded  deed  as  a  public  cemetery  is  all 
that  is  required  to  constitute  adverse  possession  is,  we  think,  quite 
clear.  There  is  other  evidence  in  the  record  of  acts  of  possession 
by  the  United  States,  but,  as  there  is  a  conflict  of  testimony  con- 
cerning them,  we  leave  them  out  of  view.  The  facts  which  we 
have  stated  are  conclusively  shown,  without  conflict,  and  establish 
title  in  defendant. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  will  therefore  be  reversed,  and  judgment  will  be  here 
rendered  for  plaintiff  in  error.  • 

Reversed  and  rendered. 


Pepper's  Exr.  et  al.  vs.  Pepper's  Admr.  et  al. 
[Court  of  Appeals  of  Kentucky,  May  7,  1903;      Ky.      ,  74  S.  W.  253.] 

Wills  —  Construction  —  Partnership  —  Evidence. 

1.  At  the  time  testator  made  his  will,  he  owned  the  D.  farm,  which  was 
his  home  place,  an  adjoining  tract  of  100  acres,  known  as  the  "  P. 
Farm,"  and  another  tract  of  ninety-five  acres.    Prior  to  his  death  he 
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purchased  a  fourth  tract,  adjoining  the  D.  farm,  of  in  acres.  The 
will  devised  to  plaintiff's  decedent  the  home  farm,  known  as  the  "  D 
Farm/1  and,  after  making  certain  specific  bequests,  provided  that  dece- 
dent was  to  have  all  the  property  bequeathed  to  him,  except  the  home 
farm,  which  he  should  hold  his  natural  lifetime,  and  at  his  death 
one-half  thereof  should  be  at  his  disposal,  to  will  as  he  saw  fit. 
Testator  devised  the  ninety-five  acres  to  another  brother,  and  provided 
that  at  his  death  such  tract  should  revert  to  the  testator's  then  living 
heirs.  Held,  that  the  devise  to  decedent  passed  the  D.  farm  only, 
and  did  not  include  the  m-acre  tract*  subsequently  purchased. 

2.  Where   testator  declared  that,  at  the  death   of   his  brothers,   certain 

land  conveyed  to  them  should  revert  to  his  legitimate  living  heirs, 
such  words  were  used  in  their  literal  sense,  and  applied  to  all  the 
heirs  of  the  testator  at  his  death  and  at  the  death  of  the  devisees. 

3.  Evidence   reviewed,   and   held   insufficient   to   establish   a   partnership 

between  plaintiff's  decedent  and  testator,  so  as  to  entitle  deceased  to 
a  partner's  share  in  land  conveyed  to  testator,  who  took  title  thereto 
in  his  own  name. 


Appeal  from  Circuit  Court,  Fleming  county. 
"  To  be  officially  reported." 

Action  by  E.  S.  Pepper's  executor  and  others  against  W.  B. 
Pepper's  administrator  and  others  for  the  construction  of  a  will 
of  W.  B.  Pepper,  deceased.  From  a  judgment  construing  the 
will,  both  parties  appeal. 

Affirmed  on  plaintiffs'  appeal,  and  reversed  on  the  cross-appeal. 

/.  P.  McCartney,  W.  G.  Dearing,  and  /.  D.  Wyatt,  for  ap- 
pellants. 

/.  H.  Power,  G.  A.  Cassidy,  and  B.  S.  Grannis,  for  appellees. 

Nunn,  J.—  On  the  19th  day  of  October,  1882,  W.  B.  Pepper 
made  and  executed  his  will.  In  the  month  of  February,  1897,  he 
died.  His  will  was  probated  in  that  month  in  Fleming  county, 
the  place  of  residence  of  decedent.  The  will,  so  far  as  applicable 
to  this  case,  is  as  follows : 

"  1st.  I  will  and  bequeath  to  my  brother,  Enoch  S.  Pepper,  the 
home  farm  on  which  I  now  reside,  known  as  the  Drenan  farm, 
also  I  will  and  bequeath  to  the  said  Enoch  S.  Pepper  all  the  stock 
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that  I  may  own  at  my  decease  together  with  all  crops,  all  farming 
implements,  household  and  kitchen  furniture  and  all  the  perti- 
nences belonging  to  said  farm.  Also  I  bequeath  to  the  same 
brother  (Enoch  S.  Pepper)  all  moneys  together  with  all  the  notes 
that  I  have  at  my  decease,  after  the  expenses  of  my  funeral  is 
paid  and  after  my  just  and  honest  debts  are  paid,  should  there 
be  any,  and  after  the  said  Enoch  S.  Pepper  shall  have  paid  to 
my  four  nephews  the  following  amounts : 

"  ist.  I  bequeath  to  Wesley  Pepper,  son  of  Joseph  Pepper, 
$100.    One  hundred  Dollars. 

"  2nd.  A.  Wesley  Clark,  son  of  Thomas  Clark,  One  Hundred 
Dollars. 

"  3d.  Wesley  B.  Allen,  son  of  John  E.  Allen,  One  Hundred 
Dollars. 

"  4th.  Wesley  B.  McRoberts,  son  of  Asa  McRoberts,  One  Hun- 
dred Dollars. 

"  These  amounts  are  to  be  paid  to  my  four  namesakes  of  whom 
I  have  mentioned  above  by  E.  S.  Pepper,  out  of  the  amount  I  have 
willed  to  him,  he  the  said  Enoch  S.  Pepper  is  to  have  and  to  hold 
all  the  property  that  I  have  bequeathed  to  him  (except  the 
amounts  above  mentioned)  except  the  home  farm  which  he  shall 
hold  his  natural  lifetime  and  at  his  death  one-half  of  the  home 
farm  shall  go  to  my  legitimate  heirs,  should  there  be  any  living 
at  his  decease,  the  other  half  of  said  farm  together  with  all  the 
personalties  that  I  have  bequeathed  to  him  be  at  his  disposal  to 
will  to  whom  he  may  see  fit.  To  my  brother,  George  F.  B.  Pep- 
per, I  will  and  bequeath  the  use  of  the  ninety-five  acres  of  land 
that  I  bought  of  him  the  said  George  F.  B.  Pepper,  a  few  years 
ago  that  he  is  to  have  the  use  and  all  the  proceeds  of  said  ninety- 
five  acres  of  land  his  lifetime  and  at  his  death  I  want  the  ninety- 
five  acres  to  revert  back  to  my  legitimate  then  living  heirs. 

*       *       *  » 

Enoch  S.  Pepper  qualified  as  the  executor  of  the  estate,  and 
on  the  12th  day  of  August,  1899,  filed  a  petition  in  the  Fleming 
Circuit  Court  against  the  heirs  of  the  decedent,  W.  B.  Pepper, 
for  a  settlement  of  the  estate  and  for  a  construction  of  the  will ; 
the  executor,  Enoch  S.  Pepper,  claiming  that  under  the  will, 
and  by  a  proper  construction  thereof,  he  was  entitled  to  certain 
lands  and  personal  estate,  which  will  be  hereinafter  referred 
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to,  and  that  his  brother  Joseph  Pepper  was  entitled  to  the  bal- 
ance of  the  estate. 

The  decedent  W.  B.  Pepper  was  a  widower  and  childless. 
His  father  and  mother  had  died  long  prior  to  his  death,  and 
when  he  departed  this  life  he  left  surviving  him  three  brothers, 
to  wit,  Enoch  S.  Pepper,  Joseph  S.  Pepper,  and  George  F. 
B.  Pepper.  He  also  left  surviving  him,  in  addition  to  the  above- 
named  brothers,  three  children  of  his  deceased  sister  Elytian 
Clark,  and  also  three  children  of  his  deceased  sister  Nancy 
Eumstatt,  who  are  appellees  herein.  When  decedent  made 
and  published  his  will,  and  also  at  the  time  of  his  death,  he  lived 
on  what  is  designated  in  his  will  as  the  "  Drenan  Farm,"  and 
his  brothers,  Enoch  S.  and  George  F.  B.  Pepper,  who  were 
bachelors,  lived  with  him.  When  W.  B.  Pepper  made  and  exe- 
cuted his  will  in  the  year  1882,  he  was  then  the  owner  of 
three  tracts  of  land,  one  of  which  was  the  Drenan  farm,  on 
which  he  lived  until  his  death,  as  already  stated,  containing  103 
acres ;  another  tract,  of  100  acres,  known  as  part  of  the  "  Old 
Pepper  Farm ;"  and  another  tract,  containing  ninety-five  acres, 
adjoining  the  last-named  tract.  After  making  the  will,  and  be- 
fore his  death,  he  purchased  and  received  deeds  of  conveyance 
for  three  other  small  tracts  of  land  adjoining  the  Drenan  farm, 
and  containing,  in  the  aggregate,  about  1 1 1  acres. 

When  Enoch  S.  Pepper  instituted  this  action,  George  F.  B. 
Pepper  had  died,  and  he  instituted  it  in  his  individual  capacity 
and  as  executor,  and  he  construed  the  will  to  mean  that  the 
whole  estate  passed  to  his  brother  Joseph  S.  Pepper  and  himself, 
excluding  the  appellees,  the  children  of  his  sisters,  from  par- 
ticipating in  the  distribution  of  the  estate;  claiming  that  the 
language  in  the  will,  "legitimate  heirs,"  and  "my  legitimate 
then  living  heirs,"  sustained  him  in  such  construction.  He 
further  claimed  that  under  the  will  he  was  entitled  to  the  whole 
of  the  Drenan  tract  of  land  of  103  acres,  and  also  to  the  111 
acres  of  land  added  to  it  after  the  date  of  the  will,  and  also 
by  the  use  of  the  words  in  the  will,  "  except  the  home  farm 
which  he  shall  hold,"  etc.,  he  claimed  the  100  acres  of  land 
known  as  part  of  the  old  Pepper  farm. 

After  the  parties  joined  issues  and  had  taken  much  proof, 
and  in  the  year  1901,  Enoch  S.  Pepper  filed  an  amended  peti- 
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tion,  claiming  that  he  and  his  brother  W.  B.  Pepper  had  formed  a 
partnership  in  the  year  1867,  and  that  they,  as  partners,  owned 
the  Drenan  farm,  and  the  three  parcels  so  added  to  it;  and 
afterward,  and  during  the  same  year,  he  filed  another  amended 
petition,  in  which  he  alleged  that  the  partnership  was  formed 
in  the  year  1865,  and  that  he  and  his  deceased  brother  owned 
all  the  lands  before  referred  to,  as  partners,  and  that  his  de- 
ceased brother  took  the  deeds  to  all  the  lands  in  his  own  name, 
and  held  same  in  trust.  These  amended  petitions  were  con- 
troverted by  answer.  The  depositions  of  a  number  of  witnesses 
were  taken,  some  of  them  for  the  purpose  of  helping  to  con- 
strue the  will;  appellants  claiming  that  the  terms  thereof  were 
ambiguous,  and  that  by  reason  thereof  such  testimony  was 
permissible.  The  court  below  excluded  this  testimony,  and 
adjudged  that  Enoch  S.  Pepper  took  under  the  will  the  whole 
of  the  Drenan  farm,  and  the  m  acres  adjoining  it,  for  life, 
and  at  his  death  one-half  thereof  was  to  revert  to  the  heirs 
of  W.  B.  Pepper,  and  that  the  100-acre  tract  and  the  ninety-five- 
acre  tract  passed  to  the  heirs-at-law  of  the  decedent.  Appel- 
lants have  appealed  from  this  judgment,  and  appellees  are  here 
on  a  cross-appeal  from  that  part  of  the  judgment  giving  Enoch 
S.  Pepper  the  11 1  acres  of  land  adjoining  the  Drenan  farm. 

Appellants  contend  that  there  is  an  ambiguity  in  the  will 
as  to  the  meaning  of  the  words  "  home  farm,"  and  that  these 
words  do  not  refer  to  the  Drenan  farm,  the  home  of  the  tes- 
tator, but  were  intended  to  mean  the  100-acre  tract,  part  of 
the  old  Pepper  place,  and  took  several  depositions  to  prove 
their  contention.  We  cannot  agree  with  appellants  in  this  mat- 
ter. While  the  will  is  inartistically  drawn,  it  is  clear  that  the 
words  referred  to  mean  the  Drenan,  farm,  the  home  of  the 
testator.  The  first  provision  of  the  will  contains  these  words : 
"  I  will  and  bequeath  to  my  brother  Enoch  S.  Pepper  the 
home  farm  in  which  I  now  reside,  known  as  the  Drenan  farm/' 
The  proof  shows  that  the  testator  resided  on  the  Drenan  farm 
from  the  year  1867  unt^  his  death.  It  was  his  home  farm, 
and,  in  the  language  referred  to,  he  expressly  says  the  Drenan 
farm  is  his  home  farm.  But  appellants  contend  that  further 
along  in  the  will  the  testator,  by  the  use  of  these  words,  "  Enoch 
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S.  Pepper  is  to  have  and  to  hold  all  the  property  that  I  have 
bequeathed  to  him  *  *  *  except  the  home  farm  shall  go 
to  my  legitimate  heirs,  should  there  be  any  at  my  decease,  the 
other  one-half  of  said  farm  together  with  all  the  personalty 
that  I  have  bequeathed  to  him  be  at  his  disposal,  to  will  to 
whom  he  may  see  fit,"  evidently  referred  to  the  old  Pepper 
place,  of  ioo  acres,  when  he  used  the  words  "  home  farm." 
This  cannot  be,  for  the  language  just  quoted  does  not  pretend 
to  devise  or  bequeath  any  land  or  property,  but  is  used  as 
an  exception  or  limitation  of  what  he  had  previously  in  his 
will  bequeathed  to  his  brother,  and  it  is  certain  that  no  bequest 
of  land  to  his  brother  Enoch  S.  can  be  found  in  the  will,  ex- 
cept the  "  home  farm,  known  as  the  Drenan  farm."  "  Enoch 
S.  Pepper  is  to  have  *  *  *  all  the  property  that  I  have 
bequeathed  to  him  except  the  home  farm,"  etc.  What  land 
had  he  bequeathed  to  him,  except  the  Drenan  farm,  and  why 
did  the  testator  refer  to  it  again?  It  was  evidently  for  the 
reason  that  by  the  first  clause  he  had  given  his  brother  the 
title  to  the  whole  Drenan  tract,  and  he  desires  to  limit  the  fee 
to  one-half,  and  the -other  half  to  a  life  estate.  There  is  no 
escape  from  this  conclusion.  The  language  is  plain,  and  not 
ambiguous.  This  court  is  of  opinion  that  language  used  by 
the  testator,  to  wit,  "  my  legitimate  heirs,"  and  "  my  legitimate 
then  living  heirs,"  was  used  in  its  literal  sense  and  meaning, 
and  applied  to  all  the  heirs  of  the  testator  at  his  death,  and 
at  the  death  of  his  devisees  Geo.  F.  B.  Pepper  and  Enoch  S. 
Pepper.  There  is  not  a  word  or  sentence  in  the  will  indicating 
that  it  was  the  intention  of  the  testator  to  limit  it  to  his  brothers. 
This  court,  in  the  case  of  Williamson  v.  Williamson  (18  B.  Mon. 
377),  in  discussing  a  similar  question,  said :  "  It  is  clearly  in- 
cumbent on  those  who  contend  that  the  language  of  the  testa- 
tor is  not  to  be  understood  according  to  its  natural  and  literal 
meaning  to  exhibit  some  solid  and  satisfactory  reasons,  drawn 
from  the  subject-matter  of  the  devise,  or  its  purpose  and  ob- 
jects, the  context,  or  from  other  provisions  of  the  will,  show- 
ing that  the  words  employed  in  this  clause  are  not  to  be 
understood  in  their  clear,  plain,  and  literal  signification."  There 
is  not  a  word  in  the  will  which  indicates  that  the  testator  meant, 
by  the  words  "  heirs "  or  "  legitimate  heirs,"  to  exclude  any 
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of  his  kindred  or  legal  heirs  after  the  life  estate  of  Enoch  S. 
Pepper  and  Geo.  F.  B.  Pepper  terminated. 

The  appellant  took  the  depositions  of  several  witnesses,  show- 
ing a  partnership  of  some  kind  between  testator  and  Enoch  S. 
Pepper;  statements  of  testator  "that  Enoch  had  as  much  in- 
terest and  rights  there  as  he  had ;"  that  he  (Enoch)  owned  half 
of  everything  there,  etc.  But  it  is  not  shown  by  any  witness 
or  by  any  pleading  or  exhibit  when  the  partnership  was  formed, 
to  what  extent  or  length  of  time  it  existed,  what  capital,  if  any, 
either  of  them  had  put  into  the  partnership,  what  they,  or 
either  of  them,  had  drawn  out  of  the  firm,  if  anything,  or  any 
proof  showing  that  Enoch  S.  Pepper  ever  had  any  capital  to 
invest  in  the  partnership;  nor  was  there  any  attempt  to  show 
or  explain  by  the  proof  or  any  pleading  why  Enoch  S.  Pepper 
suffered  and  permitted  W.  B.  Pepper  to  take  the  conveyance 
of  each  and  every  piece  of  land  in  his  own  name,  and  so  hold 
it  until  his  death,  without  any  reference  in  any  deed  or  writing 
showing  or  even  intimating  that  he  held  the  property  in  trust, 
or  otherwise  than  the  fee-simple  title  in  himself.  And  when 
we  consider  the  further  facts  that  Enoch  S.  Pepper  lived  with 
his  brother,  the  testator,  when  the  will  was  made,  in  1882, 
and  from  that  time  until  the  death  of  W.  B.  Pepper,  in  1897, 
and  both  knowing  that  the  Drenan  farm  was  by  the  will  given 
to  Enoch  S.  Pepper ;  that  in  the  will  not  a  word  nor  an  intima- 
tion exists  indicating  a  partnership  or  any  joint  ownership  of 
property,  real  or  personal,  but,  on  the  contrary,  referring  to 
the  property  as  his,  without  any  exceptions  and  reservations; 
and  the  further  important  fact  that  Enoch  S.  Pepper  accepted 
the  provisions  of  the  will  and  became  the  executor  in  1897, 
and  continued  as  such  until  the  year  1899,  when  he  instituted 
this  action,  asking  the  court  to  construe  the  will,  and  when  the 
pleadings  were  filed  and  proof  taken,  and  indications  were  that 
the  court  would  not  agree  as  to  appellant's  construction  of  the 
will;  that  in  1901  Enoch  S.  Pepper  filed  an  amended  petition, 
claiming  half  of  the  Drenan  tract  of  land  and  the  adjoining  1  t  i 
acres  by  reason  of  a  partnership  existing  between  himself  and 
testator  since  1867,  and  afterward  filed  another  amended  peti- 
tion, changing  the  date  of  the  formation  of  the  partnership  from 
1867  to  1865,  apparently  for  the  purpose  of  antedating  the  deeds 
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to  W.  B.  Pepper  for  the  ioo-acre  old  Pepper  farm  and  the  ninety- 
five-acre  tract,  and  claimed  that  he  owned  half  of  them  under 
this  alleged  partnership  —  in  view  of  these  facts,  we  are  of 
opinion  that  the  Circuit  Court  was  right  in  decreeing  against 
appellant's  claim  of  partnership. 

We  are  of  the  opinion  that  the  lower  court  erred  to  appellees' 
prejudice  in  construing  the  will,  in  this :  that  Enoch  S.  Pepper 
took  under  the  will  the  Drenan  farm  and  the  in  acres  added 
to  it  and  purchased  after  the  date  of  the  will.  We  recognize 
the  fact  that  a  will  should  be  construed  to  speak  and  take  effect 
at  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will,  and  that,  if  possible,  a  will  shall  be  so  con- 
strued as  to  give  to  every  word  and  clause  some  reasonable 
meaning.  The  clause  in  controversy  is  as  follows :  "  I  will  and 
bequeath  to  my  brother  Enoch  S.  Pepper  the  home  farm  on 
which  I  now  reside,  known  as  the  Drenan  farm.  Also  I  will 
and  bequeath  to  the  said  Enoch  S.  Pepper  all  the  stock  that  I 
may  own  at  my  decease."  Does  this  clause  of  the  testator's 
will  speak  from  his  death,  or  "  does  a  contrary  intention  ap- 
pear ?  "  As  to  the  real  estate  devised,  by  the  express  terms 
it  refers  to  the  date  of  its  execution,  and,  as  to  the  personal 
estate,  by  direct  statement,  it  refers  to  the  time  of  testator's 
decease,  for  in  the  one  case  he  devised  the  "home  farm  upon 
which  I  now  reside,  known  as  the  Drenan  farm,"  and  in  the 
very  next  line  he  gives  the  same  brother  "all  the  stock  that 
I  may  have  at  my  decease."  It  is  conceded  that  at  the  date 
of  the  will  testator's  home  farm  —  the  Drenan  farm  —  con- 
tained 103  acres;  and  evidently  he  intended  to,  and  did,  will 
to  his  brother  this  particular  piece  of  property.  In  Jarman 
Wills,  332,  it  is  said :  "Another  question  is  whether  the  enact- 
ment which  makes  the  will  speak  from  the  death  has  the  effect 
of  carrying  forward  to  that  period  words  pointing  at  the  present 
time.  For  instance,  supposing  the  testator  to  bequeath  '  all 
the  messuage  in  which  I  -now  reside,'  and  that  after  making 
his  will  he  changed  his  residence  to  another  home  belonging 
to  him,  which  he  continues  to  occupy  until  his  death,  does  the 
act  make  the  word  '  now '  apply  to  the  home  occupied  by  the 
testator  at  his  death?  It  is  conceived  that  the  principle  will 
not  be  carried  such  a  length,  and  that  this  would  be  considered 


704  PROBATE  REPORTS  ANNOTATED. 

as  a  case  in  which  'a  contrary  intention  appears  by  the  will/ 
for  the  reference  is  to  a  specific  thing  then  in  existence,  and 
the  words  '  in  which  I  now  reside '  are  the  only  distinguishing 
terms  of  description.,,  It  is  not  contended  by  appellants  that 
any  of  the  lands  bought  after  the  date  of  the  will  were  ever 
the  property  of  Drenan,  or  a  part  of  the  original  tract,  or  were 
ever  known  as  Drenan  lands;  but  their  contention  simply  is 
that  as  accretions  to  it,  and  under  the  statutory  rule  of  con- 
struction referred  to,  the  lands  passed  under  the  term  "home 
farm  on  which  I  now  reside."  But  to  so  hold,  the  court  must 
entirely  disregard  the  last  descriptive  clause,  "  known  as  the 
Drenan  farm,"  and  regard  it  as  surplusage,  and  without  any 
meaning  at  all.  Suppose  the  testator  had  been  more  exact  in 
his  description  when  he  wrote  his  will,  and  had  said,  "  I  will 
and  bequeath  to  my  brother  Enoch  S.  Pepper  the  home  farm 
upon  which  I  now  reside,  and  bounded  as  follows,"  and  had 
then  proceeded  to  give  the  metes  and  bounds  of  the  103-acre 
Drenan  tract;  would  any  one  contend  that  future  acquisitions 
would  pass  under  this  devise,  or  that  Enoch  S.  Pepper  could 
hold  under  the  will  any  land  outside  of  the  boundary  given? 
We  think  not.  Yet  the  descriptive  words  of  the  testator  are 
as  clear  and  strong  as  though  he  had  given  the  metes  and 
bounds.  He  knew  when  he  wrote  the  will,  and  up  to  his 
death,  what  comprised  the  Drenan  farm;  and  he  described  it 
in  such  manner  as  clearly  to  define  his  intention,  which  this 
court  cannot  disregard. 

It  appears  from  the  will  that  the  testator  devised  to  Enoch 
S.  Pepper  the  real  estate  referred  to,  and  all  of  his  personal  es- 
tate, out  of  which  his  debts  and  funeral  expenses,  and  four 
special  devises,  of  $100  each,  were  to  be  paid;  and  it  appears 
from  the  record  that  testator's  estate  was  bound  as  security 
on  a  debt  to  one  Slack  for  appellee  Thomas  Clark,  and  that 
Enoch  S.  Pepper  paid  this  judgment.  The  court  is  of  opinion 
that  whatever  may  be  realized  on  this  claim  should  be  returned 
to  the  estate  of  Enoch  S.  Pepper,  for  it  was  paid  out  of  property 
willed  to  him. 

On  the  settlement  of  accounts  of  Enoch  S.  Pepper  as  execu- 
tor, his  estate  should  not  be  credited  with  that  part  of  the  taxes 
paid  on  his  individual  property  for  the  years  1898,  1899,  1900, 
1901.    The  balance  should  be  credited  on  appellant's  account 
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of  rents,  and  not  deducted  from  the  personal  estate  willed  to 
Enoch  S.  Pepper. 

For  the  reasons  indicated,  the  judgment  of  the  lower  court 
is  affirmed  on  the  original  appeal,  and  reversed  on  the  cross- 
appeal,  and  remanded  for  further  proceedings  consistent  with 
this  opinion. 


Thorn  et  al.  vs.  Cosand  et  al. 

I  Supreme  Court  of  Indiana,   May   15,   1903;      Ind.      ,  67  N.   E.   257.! 

Party  Complaining  of  Error  Induced  by  Him  —  Instruc- 
tions—  Children's  Rights  Against  Gift  of  Parent  — 
Mental  Capacity  —  Evidence. 

1.  Parties  who  demanded,  and,  over  objection  of  the  others,  obtained,  a 

jury  trial,  cannot,  after  verdict  is  against  them,  complain  that  the 
cause,  being  of  equitable  cognizance,  should  not  have  been  submitted 
to  a  jury. 

2.  An    instruction    that    plaintiffs    cannot    recover    without    proving    the 

material  allegations  in  some  paragraph  of  their  complaint,  being  cor- 
rect, there  being  in  each  paragraph  only  one  cause  of  action  —  undue 
influence  —  cannot  be  complained  of  because  not  stating  what  con- 
stitutes the  material  allegations;  a  more  specific  instruction  not 
having  been  prepared  and  requested. 

3.  An  instruction  that  children  have  no  natural  or  legal  rights  to  the 

estate  of  their  ancestors,  as  against  a  gift  thereof  by  them  to  whom- 
soever they  please,  they  being  free  from  undue  influence  and  insane 
delusion,  and  of  sufficient  mental  capacity,  is  proper. 

4.  A  proper  standard  in  case  of  a  gift  of  land  inter  vivos  is  given  by  aa 

instruction  that  one  has  mental  capacity  sufficient  to  make  a  valid 
conveyance  if  he  understands  what  he  is  doing,  the  extent  and 
value  of  his  property,  and  recollects  the  property  he  is  disposing  of. 
the  persons  who  are  the  objects  of  his  bounty,  and  the  manner  in 
which  he  is  distributing  his  property  among  them. 

5.  As  tests  of  the  mental  capacity  of  one  at  the  time  she  made  a  voluntary 

conveyance  of  land  to  her  son  by  her  second  husband,  with  knowledge 
that  he  would  at  once  convey  it  to  such  husband,  her  statements 
made  at  that  time,  in  connection  with  those  made  by  her  when 
said  husband  previously  conveyed  it  to  her  without  consideration, 
are  admissible. 

Appeal  from  Circuit  Court,  Boone  county;  B.  S.  Higgins, 
Judge. 

Vol.  VIII  — 45 
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Action  by  Irvin  E.  E.  Thorn  and  others  against  Aaron  Cosand 
and  another.  Judgment  for  defendants.  Plaintiffs  appealed  to 
the  Appellate  Court,  whence  it  is  transferred  under  Burns'  Rev. 
Stat.  1901,  §  1337U. 

Affirmed. 

Jno.  M.  Bailey  and  C.  M.  Zion,  for  appellants. 
S\  M.  Ralston  and  W.  J.  Darnall,  for  appellees. 

Hadley,  C.  J. —  Action  by  appellants  to  set  aside  conveyances 
for  unsoundness  of  mind  of  the  grantor  and  undue  influence. 
Appellants  are  sons  of  Susan  Cosand  by  a  former  marriage.  Ap- 
pellee Aaron  Cosand  is  the  surviving  second  husband  of  Susan, 
and  appellee  Frank  Cosand  is  the  son  of  Susan  and  Aaron. 
Susan  Cosand,  joined  by  her  husband  Aaron  (appellee),  on  Feb- 
ruary 16,  1900,  executed  a  deed  by  which  she  conveyed  her  real 
estate  in  Jamestown  to  her  son  Frank  (appellee)  for  love  and 
affection,  who  on  the  same  day,  by  deed,  conveyed  the  same  to  his 
father,  Aaron.  Appellants  assault  these  conveyances,  alleging 
in  their  complaint  no  consideration,  and  that  their  mother,  at  the 
time  she  executed  the  deed  to  their  brother  Frank,  was  enfeebled 
in  body  and  mind  by  disease  and  medicines,  and  was  incapable 
of  making  a  contract  or  doing  any  sort  of  business,  and  was 
unduly  persuaded  and  induced  to  make  the  same.  Prayer  that 
said  deeds  be  set  aside  and  held  for  naught.  Appellees  answered 
by  general  denial.  Trial  by  jury.  Verdict  and  judgment  for  ap- 
pellees. The  overruling  of  appellants'  motion  for  a  new  trial  is 
the  only  alleged  error. 

Appellants'  first  complaint  is  that  their  cause,  being  of  equitable 
cognizance,  was  submitted  to  the  jury  for  trial.  The  record  dis- 
closes that  appellants  demanded  a  trial  by  jury,  and  that  the  same 
was  awarded  them  over  the  objection  and  exception  of  appellees. 
This  being  true,  they  will  not  now,  after  the  verdict  has  gone 
against  them,  be  allowed  to  question  the  regularity  of  a  step  they 
induced  the  court  to  take  over  the  protest  of  appellees.  The  ver- 
dict must  therefore  be  treated  in  all  respects  as  a  verdict  in  a 
case  at  law..    (Dawson  v.  Shirk,  102  Ind.  184,  1  N.  E.  292.) 

Further  complaint  is  made  of  the  giving  by  the  court,  of  its 
own  motion,  of  instructions  numbered  2,  3,  4,  11,  and  13.    The 
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substance  of  the  second  was  that  the  plaintiffs  could  not  recover 
without  "proving  by  a  fair  preponderance  of  the  evidence  the 
material  allegations  contained  in  all  or  in  some  paragraph  of  their 
complaint."  The  point  made  against  the  instruction  is  that  more 
than  one  ground  of  action  is  stated  in  each  paragraph  of  the  com- 
plaint, namely,  unsoundness  of  mind  and  undue  influence,  and 
that  the  instruction  is  misleading  and  erroneous,  because  the  plain- 
tiffs were  entitled  to  recover  if  they  proved  all  the  material  aver- 
ments of  one  of  these  grounds.  We  cannot  grant  that  either  para- 
graph of  the  complaint  contains  two  grounds  or  causes  of  action. 
It  is  true  that  each  paragraph  contains  averments  of  mental  and 
physical  weakness,  and  of  incapacity  to  do  business,  induced  by 
sickness,  suffering,  and  medicines,  but  such  averments  are  only 
descriptive  of  the  mental  state  which  is  shown  thereby  to  be 
so  enfeebled  as  to  be  unable  to  resist  the  persuasions  and  influ- 
ences of  the  appelfees.  Unsoundness  of  mind  is  nowhere  averred, 
and  it  cannot  be  fairly  said  that  either  paragraph  contains  more 
than  one  substantive  cause  of  action,  and  this  is  undue  influence. 
The  instruction,  in  general  terms,  was  good  as  far  as  it  went. 
The  court  did  not  attempt  to  inform  the  jury  what  constituted 
the  material  allegations,  nor  was  it  required  to  do  so ;  and,  if  the 
plaintiffs  desired  a  more  specific  instruction  upon  this  point,  it 
was  their  duty  to  have  prepared  one,  and  to  have  requested  its 
delivery  to  the  jury. 

The  third  informed  the  jury  that  the  law  placed  every  estate 
under  the  control  of  the  owner  and  subject  to  such  final  disposi- 
tion thereof  as  he  may  choose  to  make,  either  by  deed  or  will. 
Children  have  no  natural  or  legal  rights  to  the  estate  of  their  an- 
cestors which  can  be  asserted  against  a  disposition  of  the  same 
by  the  ancestors.  Parents  have  a  right  to  dispose  of  their  prop- 
erty as  they  please,  and  to  judge  for  themselves  the  objects  of 
their  bounty,  and,  if  free  from  undue  influence  and  insane  delu- 
sion, and  of  sufficient  mental  capacity,  may  give  their  property 
to  whomsoever  they  will.    We  see  no  valid  objection  to  this. 

By  No.  4  the  jury  were  instructed  that  one  has  mental  capacity 
sufficient  to  make  a  valid  conveyance  if  at  the  time  he  is  engaged 
in  it  he  understands  what  he  is  doing,  and  understands  the  extent 
and  value  of  his  property,  recollects  the  property  he  is  disposing 
of,  the  persons  who  are  the  objects  of  his  bounty,  and  the  manner 
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in  which  he  is  distributing  his  property  among  them.  There  can 
be  no  doubt  but  the  standard  of  mental  capacity  set  up  in  the 
instruction  would  be  sufficient  to  make  a  valid  will,  and  it  was 
held  in  Teegarden  v.  Lewis  (145  Ind.  98,  40  N.  E.  1047,  44  N.  E. 
9)  "  that  the  capacity  to  execute  a  will  is  the  perfect  requisite  of 
a  gift  inter  vivos."  The  conveyance  to  appellee  Frank,  to  which 
the  instruction  referred,  was  for  love  and  affection,  and  comes 
within  the  rule.    It  was  therefore  not  erroneous. 

The  record  shows  that  the  property  in  controversy  was  pur- 
chased in  1883  by  appellee  Aaron  Cosand,  paid  for  by  him,  and  the 
title  taken  in  his  own  name.  Subsequently,  upon  the  request  of 
his  wife,  Susan,  he  conveyed  the  same  to  her  without  valuable 
consideration ;  and  so  the  title  remained  until  she  conveyed  it  to 
her  son  Frank,  February  16,  1900,  a  few  days  before  her  death. 
Upon  the  trial  the  court  permitted  Aaron  Cosand  to  give  state- 
ments made  by  the  wife  at  the  time  of  each  of  said  two  last-named 
conveyances ;  the  court,  before  such  statements  were  given,  having 
expressly  charged  the  jury  that  they  should  not  consider  them 
for  any  other  purpose  than  to  illustrate  the  condition  of  the  wife's 
mind  at  the  time  she  executed  the  last  deed,  and  as  furnishing 
grounds  for  the  nonexpert  opinion  of  the  witness  as  to  her  sanity 
at  the  time  spoken  of.  Appellants  insist  that  this  testimony  was 
erroneous  and  harmful,  because  it  tended  to  prove  that  their 
mother  held  the  title  in  trust  for  their  stepfather,  and  that  her  deed 
of  February  16th  was  probably  construed  by  the  jury  as  an 
acknowledgment  and  as  an  execution  of  the  trust.  It  is  needless 
to  enter  upon  a  speculative  discussion  of  the  possible  effect  of 
this  testimony  upon  the  jury,  since  it  is  firmly  established  by  the 
decisions  of  this  court  that  conduct,  conversations,  and  state- 
ments of  persons  of  questionable  sanity,  had  and  made  about  the 
time  in  question,  may  be  given  to  the  jury  as  tests  of  mental  capac- 
ity, and  as  forming  a  basis  upon  which  nonexpert  witnesses  will 
be  allowed  to  express  opinions.  The  reasons  which  Mrs.  Cosand 
gave  for  conveying  the  property  to  her  son,  with  the  knowledge 
that  he  would  at  once  convey  it  to  her  husband,  and  whether  such 
reasons  were  facts  or  delusions,  were  proper  subjects  of  inquiry, 
as  tending  to  characterize  the  conveyance  as  a  rational  or  as  an 
irrational  act;  and,  within  the  limitation  fixed  by  the  court,  the 
testimony  was  proper. 

We  find  no  error  in  the  record.    Judgment  affirmed. 
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Granger  vs.  Harriman. 
[Supreme  Court  of  Minnesota,  May  15,  1903;      Minn.      ,  04  N.  W.  869.] 

Administration  of  Estate  —  Amicable  Distribution  —  Ac- 
tion on  Note 

1.  Where  no  administration  of  the  estate  of  a  deceased  person  who  died 

intestate  is  applied  for,  either  by  the  next  of  kin  or  creditors,  within 
the  period  fixed  by  Gen.  Stat.  1894,  6  4514,  for  the  presentation  of 
claims  against  the  estate,  and  no  claims  are  filed  or  presented  within 
that  time,  or  administration  had,  the  heirs  entitled  to  the  personal 
estate  may  dispense  with  the  appointment  of  an  administrator  and 
formal  administration  by  an  amicable  distribution  of  the  same  accord- 
ing to  their  respective  rights,  and  thus  acquire  a  valid  title  to  such 
property. 

2.  The  complaint  in  this  action  alleges  that  the  note  in  suit  was  given  by 

defendant  to  M.  in  1887;  that  M.  died  intestate  in  1889;  that  no 
administration  of  his  estate  has  ever  been  had;  that  there  are  no 
debts  against  decedent;  and  that  the  heirs  entitled  thereto  divided 
his  personal  estate  between  them,  the  note  in  suit  being  set  apart 
to  plaintiff.  Held,  that  it  states  a  cause  of  action  within  the  rule 
above  stated. 
(Syllabus  by  the  court.) 

Appeal  from  District  Court,  Le  Sueur  county ;  Francis  Cad- 
well,  Judge. 

Action  by  Martha  Granger  against  W.  R.  Harriman.  Judg- 
ment for  defendant.  From  an  order  denying  a  new  trial,  plaintiff 
appeals. 

Reversed. 

L.  W.  Prendergast,  for  appellant. 

W.  H.  Harriman  and  C.  C.  Kolars,  for  respondent 

Brown,  J. —  Action  to  recover  upon  a  promissory  note,  in  which 
judgment  on  the  pleadings  was  ordered  for  defendant  by  the 
trial  court,  and  plaintiff  appealed  from  an  order  denying  a  new 
trial. 
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The  facts  are  as  follows :  The  promissory  note  upon  which 
the  action  is  founded  was  given  by  defendant  to  James  Mor- 
rison, March  10,  1887.  Morrison  died  intestate  in  1889,  leav- 
ing, him  surviving,  a  widow  and  two  children,  his  sole  heirs; 
one  of  the  children  being  plaintiff  in  this  action.  His  widow 
died  in  1890.  No  administration  of  the  estate  of  either  was 
ever  had,  the  two  children,  the  only  heirs,  having  amicably 
divided  all  property  belonging  to  the  estate  between  themselves, 
there  being,  as  alleged  in  the  complaint,  no  debts  to  pay,  and 
hence  no  necessity  for  the  appointment  of  an  administrator. 
In  the  division  of  the  property  the  promissory  note  in  question 
was  set  apart  to  plaintiff,  and  she  claims  title  and  the  right  to 
recover  thereon  by  reason  of  such  division  and  settlement. 
These  facts  all  appear  from  the  complaint.  When  the  cause 
was  called  for  trial,  plaintiff  conceded  that  no  administration 
of  the  estate  was  ever  had  or  attempted,  and  the  trial  court, 
on  motion,  ordered  judgment -on  the  pleadings  for  defendant. 
The  court  was  guided  in  this  on  the  theory  that  personal  prop- 
erty of  a  deceased  person  passes  to  his  personal  representative, 
the  administrator,  and  that  the  only  method  by  which  the  rights 
of  creditors  or  third  persons  can  be  protected,  and  a  perfect 
title  to  the  estate  pass  to  the  heirs,  is  an  administration  of  the 
estate  in  the  manner  provided  by  law.  It  is  true  that  personal 
property  of  a  person  dying  intestate  passes  to  his  personal  rep- 
resentative, but  the  title  and  right  acquired  by  the  latter  is  a 
qualified  one,  and  for  the  purposes  of  administration  only.  The 
administrator  is  charged  with  the  duty  of  collecting  the  effects 
of  his  intestate  and  paying  and  discharging  the  debts  chargeable 
against  the  estate,  and,  when  that  is  fully  accomplished,  deliver- 
ing the  remainder  of  the  property,  if  any,  to  the  heirs.  Sub- 
ject to  this  right  of  possession  and  qualified  title,  the  property 
descends  direct  to  the  heirs,  and  no  final  decree  of  the  Probate 
Court  is  necessary  where  those  entitled  to  the  estate  agree  upon 
a  division  of  the  same.  The  substantial  facts  accomplished  by 
the  administration  are  the  payment  of  debts  and  the  distribu- 
tion of  the  residue  of  the  property.  So  that,  if  there  are  no 
debts,  and  a  division  of  the  property  be  amicably  made  by 
those  entitled  to  it,  nothing  remains  for  an  administrator  to 
act  upon.     Many  of  the  authorities  sustain  the  right  of  the  in- 
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terested  parties  in  such  cases  to  dispense  with  an  administra- 
tion, even  before  the  time  limited  for  creditors  to  appear  and 
present  their  claims,  by  paying  all  debts,  or  showing  that  none 
existed,  and  distributing  the  property  among  those  entitled  to 
it.  (Foote  v.  Foote,  61  Mich.  181,  28  N.  W.  90;  Glover  v.  Hilt, 
85  Ala.  41,  4  So.  613 ;  Akin  v.  Akin,  78  Ga.  24,  1  S.  E.  267;  Mc- 
Cracken  v.  McCaslin,  50  Mo.  App.  85;  Roberts  v.  Messinger, 
134  Pa.  St.  298,  19  Atl.  625 ;  Pratt  v.  Insurance  Co.,  47  La.  Ann. 
855,  17  So.  341.)  Of  course,  the  best  evidence  that  there  are 
no  debts  against  a  deceased  person's  estate  is  the  fact  that  an 
administrator  has  been  appointed,  notice  to  present  claims 
duly  given,  and  a  proper  probate  of  the  estate  had  in  accord- 
ance with  the  law.  But  whether  the  nonexistence  of  such 
debts  might  not  be  shown  by  other  proof  prior  to  the  time 
fixed  by  the  statutes  for  their  presentation  to  the  Probate  Court, 
we  need  not  determine,  for  it  is  clear  that,  where  the  claims  of 
creditors  are  barred  by  the  statute  of  limitations  because  not 
presented  to  the  Probate  Court  within  the  time  limited  for 
that  purpose,  the  heirs  entitled  to  the  estate  may  dispense  with 
the  formal  administration  by  an  amicable  settlement  of  their 
rights  and  the  distribution  of  the  property.  Such  is  the  case 
at  bar.  Morrison,  the  payee  of  the  note,  died  in  1889,  and  no 
claims  appear  ever  to  have  been  presented  to  the  proper  tri- 
bunal for  allowance,  and  the  heirs  have  settled  their  differences, 
and  divided  the  property  of  the  estate  between  them.  Section' 
4514,  Gen.  Stat.  1894,  provides  that  no  claim  against  a  decedent 
shall  be  a  charge  against  or  a  lien  upon  his  estate,  unless  pre- 
sented to  the  Probate  Court,  as  therein  provided,  within  five 
years  after  the  death  of  such  decedent.  The  payee  in  the  note 
in  suit  died  over  ten  years  prior  to  the  commencement  of  the 
action,  and  all  claims  against  his  estate  were  then  forever 
barred.  It  is  no  answer  to  say  that  no  proceedings  were  ever 
commenced  before  the  Probate  Court,  and  no  opportunity  given 
to  present  claims,  for,  if  the  next  of  kin  neglect  to  apply  for 
an  administration,  creditors,  or  others  interested  in  the  estate, 
may  do  so;  and,  if  creditors  permit  the  estate  to  go  unadmin- 
istered  for  the  period  of  five  years  from  the  death  of  the  in- 
testate, their  claims  are  as  effectually  barred  as  though  an 
administrator  had  been  appointed  and  they  had  failed  to  present 
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them  for  allowance.  This  view  is  sustained  and  strengthened 
by  the  statute  providing  for  a  final  decree  of  the  Probate  Court 
in  such  cases,  where  no  administration  has  been  had,  upon 
the  application  of  the  heirs,  and  notice  to  interested  parties. 
The  statute  was  sustained,  as  to  a  final  decree  of  real  estate,  in 
Fitzpatrick  v.  Simonson  (86  Minn.  140,  go  N.  W.  378).  So  that, 
as  there  were  at  the  commencement  of  this  action  no  valid 
debts  against  the  estate,  and  the  heirs  have  divided  the  prop- 
erty belonging  thereto,  plaintiff  acquired  good  title  to  and 
may  maintain  the  action  upon  the  note  set  apart  to  her;  and 
the  order  appealed  from  must  be  reversed.  It  is  due  to  the 
learned  trial  court  to  say  that  this  feature  of  the  case  does  not 
appear  to  have  been  presented  to  him,  but  the  point  was  dis- 
tinctly made  in  this  court,  and  we  are  required  to  pass  upon  it. 
Order  reversed,  and  a  new  trial  granted. 


Officer  vs.  Officer  et  a/.  (Stewart,  Intervener). 

[Supreme  Court  of  Iowa,  May  15,  1903;      Iowa      ,  94  N.  W.  947.I 

Executors  —  Right  to  Deposit  Funds  in  Bank  —  General 
Deposit  —  Preferences. 

1.  An  executor  may  properly  deposit  the  funds  of  the  estate  to  the  ac- 

count of  the  estate  in  a  solvent  bank. 

2.  Where  an  executor  deposited   funds  belonging  to  the  estate   with  a 

bank,  and  drew  checks  against  the  funds,  which  were  honored,  there 
being  no  agreement  to  return  the  identical  money  deposited,  or  that 
the  funds  should  be  used  for  any  specified  purpose,  the  deposit  was 
merely  a  general  one. 

3.  Where  an  executor  makes  a  general  deposit  of  money  belonging  to  the 

estate  in  an  apparently  solvent  bank,  neither  he  nor  his  cestui  que 
trust  is  entitled  to  any  preference  over  the  other  creditors  of  the 
bank  merely  because  the  deposit  was  a  trust  fund  to  the  knowledge 
of  the  bank. 

Appeal  from  District  Court,  Pottawattamie  county;  A.  B. 
Thornell,  Judge. 

Application  in  a  receivership  proceeding  for  the  allowance  and 
establishment  of  a  claim  filed  by  the  intervener,  as  executor  of 
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the  estate  of  A.  Cochran,  deceased,  as  a  preferential  one.    The 
trial  court  denied  the  application,  and  intervener  appeals. 
Affirmed. 


C.  G.  Saunders  and  /.  /.  Stewart,  for  appellant. 
Harl  &  McCabe,  for  appellee. 

Deemer,  J. —  The  firm  of  Officer  &  Pusey  was  a  partnership 
doing  a  general  banking  business  in  the  city  of  Council  Bluffs. 
On  September  17,  1900,  it  went  into  the  hands  of  receivers,  and, 
on  October  16th  of  the  same  year,  intervener,  as  executor  of  the 
estate  of  A.  Cochran,  deceased,  filed  his  claim  against  Officer  & 
Pusey  with  the  receivers,  for  the  sum  of  something  more  than 
$2,000,  which  he  had  deposited  in  the  bank  to  the  credit  of  "  the 
estate  of  A.  Cochran,  deceased.  J.  J.  Stewart,  executor."  He 
alleges  that  he  notified  the  bank  that  this  was  a  special  trust  fund 
which  should  at  all  times  be  kept  on  hand  and  subject  to  the  order 
of  court,  and  that  said  Officer  &  Pusey  had  notice  of  the  character 
of  the  funds.  He  further  pleaded  that  the  funds  in  the  hands  of 
the  receivers  were  augmented  to  the  amount  of  the  deposit,  and 
that  the  same,  or  an  equal  amount  thereof,  was  still  in  their  hands, 
and  he  asked  that  his  claim  be  allowed  and  established  as  a  pre- 
ferred one.  The  facts  are  not  in  dispute.  It  was  agreed  that  the 
claim  should  be  treated  as  if  brought  in  the  name  of  the  cestui 
que  trust;  that  J.  J.  Stewart  was  executor  of  the  estate  of  A. 
Cochran,  and:  as  such  deposited  the  money  claimed  by  him,  as 
stated  in  his  application;  and  that  such  deposits  were  made  on 
and  after  March  31,  1900,  with  the  knowledge  of  the  bank  that 
they  were  trust  funds  held  by  Stewart.  The  deposits  were  made 
in  good  faith,  and,  when  made,  the  bank  was  reported  to  be 
solvent  and  sound.  When  the  bank  passed  into  the  hands  of  the 
receivers  there  was  more  than  $100,000  of  assets,  which  was  more 
than  sufficient  to  pay  all  preferred  claims ;  and  from  the  time  the 
deposits  were  made,  down  to  the  time  of  the  appointment  of  the 
receivers,  the  bank  had  more  than  $100,000  in  cash.  Stewart 
never  had  an  order  of  court  to  make  the  deposits,  but  acted  upon 
his  own  judgment  and  responsibility,  for  the  purpose  of  preserv- 
ing and  securing  the  funds.    From  time  to  time  he  drew  checks 
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in  his  official  capacity  against  the  funds,  which  were  duly  hon- 
ored and  paid. 

The  first  question  of  law  to  be  determined  on  this  state  of  facts 
is,  was  the  deposit  wrongful?  If  so,  and  the  bank  had  notice 
of  the  character  of  the  funds,  there  is  no  doubt  that  the  claim 
should  be  given  a  preference.  (Ind.  Dist.  v.  King,  80  Iowa,  498, 
45  N.  W.  908;  Davenport  Plow  Co.  v.  Lamp,  80  Iowa,  722,  45 
N.  W.  1049,  2°  Am.  St.  Rep.  442;  District  Tp.  v.  Bank,  88  Iowa, 
194,  55  N.  W.  342 ;  In  re  Knapp  &  Co.,  101  Iowa,  488,  70  N.  W. 
626;  Jones  v.  Chesebrough,  105  Iowa,  303,  75  N.  W.  97.)  An 
executor  must  exercise  that  degree  of  care  and  prudence  with 
reference  to  funds  coming  into  his  hands  that  ordinarily  prudent 
men  exercise  in  regard  to  their  own  affairs,  and,  in  the  absence 
of  statute  preventing,  they  may  deposit  the  same  in  banks  of 
good  standing  and  reputed  solvency.  (Barney  v.  Saunders,  16 
How.  535,  14  L.  ed.  1047 ;  King  v.  Talbot,  40  N.  Y.  76.)  Indeed, 
it  seems  to  be  generally  held  that  a  trustee  who  has  deposited  funds 
to  a  trust  account  in  a  reputable  bank  or  banking-house  is  not 
liable  for  any  loss  which  may  occur  through  failure  of  the  bank. 
(In  re  Lavfs  Estate  [Pa.],  22  Atl.  831,  14  L.  R.  A.  103;  Nor- 
wood v.  Harness,  98  Ind.  134,  49  Am.  Rep.  739;  Jacobus  v. 
Jacobus,  37  N.  J.  Eq.  17;  People  v.  Faulkner,  107  N.  Y.  488,  14 
N.  E.  415.)  Of  course,  the  deposit  must  be  made  to  the  trust 
account.  If  the  executor  or  trustee  makes  a  deposit  of  trust 
funds  in  his  individual  name,  or  mingles  them  with  other  funds, 
he  is  not  relieved  of  responsibility  should  the  funds  be  lost.  (Wil- 
liams v.  Williams,  55  Wis.  300,  12  N.  W.  465,  13  id.  274,  42  Am. 
Rep.  708;  Allen  v.  Leach  [Del.  Orph.  Ct.],  29  Atl.  1050;  Corya 
v.  Corya,  119  Ind.  593,  22  N.  E.  3.)  Such  act  is  in  itself  a  conver- 
sion of  the  funds.    (Ivey  v.  Coleman,  42  Ala.  409.) 

Finding,  then,  that  the  executor  was  authorized  to  make  a  de- 
posit of  the  money  belonging  to  the  estate,  the  next  question  is 
the  nature  of  the  deposit.  Deposits  are  divided  into  general, 
special,  and  specific ;  and,  in  the  absence  of  proof  to  the  contrary, 
every  deposit  is  presumed  to  be  general.  In  case  of  general  de- 
posits, the  money  deposited  is  mingled  with  other  money  of  the 
bank,  and  the  entire  amount  forms  a  single  fund,  from  which 
depositors  are  paid.  The  relation  of  debtor  and  creditor  is  cre- 
ated, and,  in  the  event  of  failure  of  the  bank,  all  such  creditors 
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stand  on  an  equality.  (Lowry  v.  Polk  County,  51  Iowa,  50,  49 
N.  W.  1049,  33  Am.  Rep.  114;  Long  v.  Emsley,  57  Iowa,  11,  10 
N.  W.  280;  Commonwealth  Bank  v.  Wister,  2  Pet.  318,  7  L.  ed. 
437;  In  re  Hunt  [Mass.],  6  N.  E.  554;  Briyn  v.  Bank,  9  Com. 
413.)  A  general  deposit  differs  from  a  loan  in  that  the  money 
is  left  with  the  bank  for  safe-keeping,  subject  to  order,  and  pay- 
able, not  in  the  specific  money  deposited,  but  in  an  equal  sum.  It 
may  or  may  not  bear  interest,  and,  so  long  as  the  relation  is  simply 
that  of  debtor  and  creditor,  no  loan  is  created.  (In  re  Law's 
Estate,  supra.)  A  special  deposit  is  created  where  the  money  is 
left  for  safe-keeping  and  return  of  the  identical  thing  to  the  de- 
positor. And  a  specific  deposit  exists  when  money  or  property 
is  given  to  a  bank  for  some  specific  and  particular  purpose,  as  a 
note  for  collection,  money  to  pay,  a  particular  note,  or  property 
for  some  specific  purpose.  (People  v.  Bank,  96  N.  Y.  33 ;  Brahm 
v.  Adkins,  77  111.  263;  Peak  v.  Ellicott,  30  Kan.  156,  1  Pac.  499, 
46  Am.  Rep.  90;  German  Bank  v.  Foreman,  138  Pa.  St.  474,  21 
Atl.  20,  21  Am.  St.  Rep.  908.)  The  deposit  made  in  this  case 
was  not  a  special  one.  The  bank  did  not  receive  it  upon  a  promise 
to  keep  the  identical  money  and  to  return  it  to  the  executor.  It 
was  not  specific,  for  the  bank  had  the  right  to  mix  the  funds  with 
other  money  received  by  it,  and  obligated  itself  simply  to  honor 
and  pay  the  executor's  checks.  It  did  not  agree  to  hold  the  same 
for  the  parties  entitled  thereto,  but  it  was  at  all  times  authorized 
to  pay  the  same  out  on  checks  signed  by  the  executor,  and  was 
not  bound  to  see  that  the  money  received  thereon  went  to  those 
who  were  entitled  to  receive  it.  Many  attempts  have  been  made 
to  secure  priority  in  such  cases  on  the  theory  that  the  deposit  is 
specific,  but  they  have  uniformly  failed.  (See  Fletcher  v.  Sharpe, 
108  Ind.  276,  9  N.  E.  142;  McLain  v.  Wallace,  103  Ind.  562,  5 
N.  E.  911;  Alston  v.  State,  92  Ala.  124,  9  So.  732,  13  L.  R.  A. 
659;  Henry  v.  Martin,  88  Wis.  367,  60  N.  W.  263.) 

We  have  found  that  the  deposit  in  this  case  was  authorized, 
and  that  it  was  general  in  character,  and  the  question  yet  re- 
mains, may  the  executor  or  his  cestui  que  trust  recover  the 
deposit  as  a  preferred  claim?  The  mere  fact  that  he  is  a  trust 
fund  creditor  does  not  give  him  this  right.  Equality  is  regarded 
as  equity  in  such  cases.  He  is  simply  a  creditor  of  the  bank, 
and   has    no    peculiar   claim    or    right   over   other    creditors. 
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(Ringo  v.  Field,  6  Ark.  43;  Fletcher  v.  Sharpe,  supra;  Shaw  v. 
Bautnan,  34  Ohio  St.  25  ;  Paul  v.  Draper  [Mo.],  59  S.  W.  77,  81 
Am.  St.  Rep.  296;  Nat.  Bank  v.  Millard,  10  Wall.  153,  19  L.  ed. 
897.)  In  Fletcher  v.  Sharpe  (supra)  it  is  said:  "There  is  no 
question  that  the  fund  was  properly  deposited.  *  *  *  When 
deposits  are  received,  unless  they  are  special,  they  belong  to 
the  bank  as  a  part  of  its  general  funds,  and  the  relation  of 
debtor  and  creditor  arises  between  the  bank  and  the  depositor. 
This  is  equally  so  whether  the  deposit  is  of  trust  money  or  of 
funds  which  are  impressed  with  no  trust,  provided  the  act  of 
the  depositor  is  no  misappropriation  of  the  funds.  If,  in  re- 
ceiving a  trust  fund,  a  bank  acted  with  knowledge  that  it  was 
taking  the  fund  in  violation  of  the  duty  of  the  trustee,  the  rights 
of  a  cestui  que  trust  might  be  different.  *  *  *  In  this  case, 
where  no  impropriety  is  imputed  to  the  bank  in  receiving  the 
money,  it  becomes  the  debtor  of  the  petitioner,  and  its  debt 
to  them  was  of  the  same  character  as  its  debt  to  any  other 
depositor,  and  must  be  paid  in  the  same  proportion.  The  rights 
of  other  creditors  stand  on  a  level  with  those  of  the  petitioners, 
and  are  to  be  guarded  and  protected  by  the  court  with  the 
same  vigilance."  This  is  manifestly  sound  doctrine,  and  does 
not  in  any  manner  controvert  the  rule  that  a  cestui  que  trust 
may  follow  trust  property  which  has  been  misapplied  or  mis- 
directed by  a  trustee  into  the  hands  of  any  who  is  not  an  in- 
nocent purchaser  for  value.  Generally  speaking,  equity  will 
follow  a  trust  fund  through  any  number  of  transmutations, 
and  preserve  and  protect  it  for  the  real  beneficiary,  so  long  as 
such  can  be  identified  and  followed ;  and  no  court  has  gone  far- 
ther than  our  own  in  this  respect.  But  where  the  property 
has  rightfully  been  disposed  of  by  the  trustee,  and  title  has 
passed  from  him,  the  cestui  que  trust  will  not  be  permitted  to 
reclaim  the  same.  Hence  the  necessity  for  determining  the 
rightfulness  of  the  deposit.  When  it  is  once  determined  that 
the  deposit  was  rightful,  the  case  assumes  the  same  aspect  as 
if  the  cestui  que  trust  had  expressly  authorized  it.  Had  he 
done  so,  of  course  he  could  not  follow  the  property  into  the 
hands  of  the  receivers.  In  virtue  of  the  power  conferred  upon 
him  by  law,  the  executor  deposited  the  money  in  the  bank,  and 
thus  became  the  bank's  creditor  for  the  amount  of  the  deposit. 
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The  money  was  properly  mingled  with  other  funds  of  the 
bank,  and  lost  its  distinctive  character  as  trust  funds.  The 
bank  became  obligated  to  return  a  like  amount  to  the  execu- 
tor, or  to  honor  his  checks  issued  against  the  deposit.  In 
other  words,  it  became  the  debtor  of  the  trustee.  And,  as 
said  in  Bradley  v.  Chesebrough  (in  Iowa,  126,  82  N.  W.  472), 
referring  to  Cavin  v.  Gleason  (105  N.  Y.  262,  11  N.  E.  504), 
"that  plaintiff  was  a  trust  creditor  does  not  of  itself  entitle 
him  to  preference  over  other  creditors."  The  executor  had 
the  right  to  make  the  deposit,  and  the  bank  had  an  equal  right 
to  use  it  in  its  business  in  the  ordinary  way.  The  fund  stood 
on  the  same  footing  as  any  other  general  deposit.  (McAfee 
v.  Bland  [Ky.],  11  S.  W.  439) 

The  case  is  easily  distinguishable  from  cases  where  the  deposit 
is  wrongful,  for  there  the  relation  of  debtor  and  creditor  does 
not  exist ;  at  any  rate,  the  cestui  que  trust  is  not  bound  by  such 
a  deposit.  It  is  also  very  different  from  those  cases  where  a 
bank,  with  notice  of  the  trust  character  of  a  deposit,  attempts 
to  apply  it  on  a  debt  due  it  by  the  trustee.  In  such  cases,  the 
cestui  que  trust  may  recover  the  amount  so  misapplied  from 
the  bank.  It  is  doubtless  true,  also,  that  the  cestui  que  trust 
may  recover  from  a  solvent  bank  the  amount  of  a  deposit  by 
another  to  his  account  as  trustee,  but  none  of  these  rules  are 
applicable  here,  for  the  reasons  that  the  deposit  was  rightful, 
the  relation  of  debtor  and  creditor  was  created,  and  the  entire 
assets  of  the  bank  are  now  in  the  hands  of  trustees  for  an 
equitable  and  proper  distribution.  There  is  no  reason,  then, 
for  preferring  one  creditor  over  another,  and  surely  none  will 
be  preferred  simply  because  he  is  what  might  be  called  a  trust 
fund  creditor. 

In  Cavin  v.  Gleason  ([N.  Y.],  11  N.  E.  504),  relied  upon  by 
appellant,  a  trustee  who  had  wrongfully  dissipated  and  lost  a 
trust  fund  made  an  assignment  for  the  benefit  of  creditors,  and 
the  cestui  que  trust  sought  to  have  a  preferential  claim  estab- 
lished out  of  the  assets  of  the  trustee.  The  claim  was  denied, 
because  the  cestui  que  trust  could  not  show  that  the  funds  were 
included  in  the  assets,  either  in  the  original  or  a  traceable  form. 
The  court  there  said :  "  It  is  clear  that  a  trust  creditor  is  not 
entitled  to  a  preference  over  general  creditors  of  an  insolvent 
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merely  on  the  ground  of  the  nature  of  his  claim;  that  is,  that 
he  is  a  trust  creditor,  as  distinguished  from  a  general  cred- 
itor. *  *  *  The  equitable  doctrine,  that  as  between  cred- 
itors equality  is  equity,  admits,  so  far  as  we  know,  of  no  ex- 
ception founded  on  the  greater  supposed  sacredness  of  one 
debt,  or  that  it  arose  out  of  a  violation  of  duty,  or  that  its 
loss  involves  greater  apparent  hardship  in  one  case  than  an- 
other, unless  it  appears,  in  addition,  that  there  is  some  spe- 
cific, recognized  equity,  founded  on  the  relation  of  the  debt 
to  the  assigned  property,  which  entitles  the  claimant,  accord- 
ing to  equitable  principles,  to  preferential  payment.  If  it 
appears  that  trust  property  specifically  belonging  to  the  trust 
is  included  in  the  assets,  the  court,  doubtless,  may  order  it  to 
be  restored  to  the  trust.  *  *  *  This  rule  simply  asserts 
the  right  of  the  true  owner  to  his  own  property."  This  rule 
was  approved  in  Bradley  v.  Chesebrough  (supra).  It  manifestly 
has  no  application  where  the  trustee  has  rightfully  disposed  of 
the  trust  property,  and  the  cestui  is  attempting  to  enforce  a 
preferential  claim  against  the  debtor  for  that  property. 

In  the  case  of  Jones  v.  Chesebrough  (supra),  it  was  assumed, 
without  deciding  the  point,  that  money .  rightfully  deposited 
might  be  followed  into  the  hands  of  an  assignee  of  an  insolvent 
bank.  But  as  the  case  turned  on  the  claimant's  inability  to 
trace  his  property,  there  was  no  necessity  for  deciding  the  other 
point,  and  that  case  should  not  be  regarded  as  an  authority  in 
support  of  intervener's  claim. 

None  of  the  cases  cited  by  appellant  reach  the  exact  point 
for  decision  here,  and  we  have  been  unable,  after  a  somewhat 
laborious  search,  to  find  any  that  does  sustain  his  contention. 
On  the  other  hand,  there  is  abundant  authority  for  the  positions 
we  have  taken,  which  are  to  the  effect  that  the  deposit  was 
rightful,  was  general  in  character,  and  that  the  executor,  or 
the  estate  which  he  represents,  is  a  creditor  of  the  bank,  hav- 
ing no  peculiar  equities  over  those  of  any  other  creditors,  and 
consequently  is  not  entitled  to  have  his  claim  established  as  a 
preferential  one. 

The  ruling  of  the  District  Court  was  correct,  and  it  is  affirmed. 
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Kirsher  et  al.  vs.  Kirsher  et  cd. 
[Supreme  Court  of  Iowa,  May  13,  1903;       Iowa     ,  94  N.  W.  846.] 

Wills  —  Testamentary  Capacity  —  Presumptions  —  Evi- 
dence —  Expert  Testimony  —  Instructions  —  Costs  — 
Setting  Aside  Order  Admitting  Will  to  Probate  —  Equi- 
table Action. 

1.  It  could  not  be  presumed  from  the  mere  fact  that,  immediately  following 
a  stroke  of  apoplexy,  one  was  rendered  mentally  incompetent,  that 
his  incapacity  continued  some  two  years  later,  when  he  executed  his 
will. 

2.  The  value  of  the  answers  of  expert  witnesses  to  hypothetical  questions 
must  be  based  solely  on  the  truth  of  the  facts  on  which  they  are 
based,  and,  if  the  facts  are  not  found  to  be  as  stated,  the  answers 
cannot  be  considered  at  all. 

3.  If  a  party  desires  a  more  specific  instruction  than  the  one  given  by 
the  court,  he  should  request  it. 

4.  The  issue  of  undue  influence  having  been  withdrawn  from  the  jury  by 
i  an  instruction,  it  was  not  necessary  to  state  further  that  the  evi- 
dence on  that  subject  was  also  withdrawn. 

5.  Answers  of  the  decedent's  daughter  as  to  what  she  did  with  her  per- 
sonal earnings  during  her  father's  lifetime  were  not  objectionable, 
not  relating  to  personal  transactions  with  him. 

6.  A  witness  who  had  seen  and  observed  decedent  on  different  occasions 
during  the  time  when  it  was  claimed  he  was  insane  could,  after 
stating  the  facts  connected  therewith,  testify  that  he  thought  "  he 
was  not  of  sound  mind/' 

7.  The  fact  that  a  physician  testifying  as  to  testator's  mental  capacity  was 
evidently  mistaken  as  to  having  treated  him  for  a  stroke  of  paralysis 
in  a  certain  year  merely  affected  the  value  of  his  testimony. 

8.  The  hypothetical  questions  asked  an  expert  witness  need  only  be  based 
on  what  the  evidence  tends  to  prove,  and  need  not  cover  all  of  that 

9.  In  an  action  to  set  aside  the  probate  of  a  will,  all  the  parties  to  the 
litigation  being  children  of  the  deceased,  and  judgment  having  been 
rendered  for  the  plaintiff,  there  was  no  impropriety  in  taxing  all 
the  costs  except  the  attorney's  fees  against  the  estate,  and  in  re- 
quiring the  parties  to  pay  their  own  attorney's  fees. 

10.  Code,  S  3283,  prowdes  that,  when  the  probate  of  a  will  is  contested, 
either  party  to  the  contest  shall  be  entitled  to  a  jury  trial  thereon. 
Section  3296  provides  that  the  probate  of  a  foreign  or  domestic  will 
"  shall  be  conclusive  as  to  the  due  execution  thereof,  until  set  aside 
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by  an  original  or  appellate  proceeding."  Held  not  necessary  to  bring 
an  equitable  action  to  obtain  the  setting  aside  of  an  order  admitting 
a  will  to  probate. 

Appeal  from  District  Court,  Polk  county;  W.  F.  Conrad, 
Judge. 

Peter  Kirsher  died  in  August,  1897,  leaving  a  written  instru- 
ment purporting  to  be  his  will.  It  was  duly  executed,  and 
was  probated  as  his  will  on  the  27th  day  of  October,  1897.  On 
the  31st  day  of  August,  1898,  this  action  was  brought  to  set 
aside  the  probate  proceedings,  and  to  declare  that  said  instru- 
ment was  not  the  will  of  said  Kirsher,  because  it  was  procured 
by  fraud  and  undue  influence,  and  because  of  his  mental  inca- 
pacity to  make  a  valid  will.  It  was  also  alleged  that  the 
instrument  was  not  properly  executed.  The  case  was  tried 
to  a  jury,  and,  after  the  evidence  was  all  in,  the  court  withdrew 
from  the  consideration  of  the  jury  the  issues  as  to  fraud  and 
undue  influence,  and  as  to  the  execution  of  the  instrument,  and 
submitted  the  case  on  the  issue  as  to  the  mental  capacity  of 
Kirsher.  The  jury  found  for  the  contestants,  and  a  judgment 
was  rendered  on  the  verdict.  The  defendants  appeal.  The 
costs  were  taxed  to  the  estate,  and  from  that  order  the  plain- 
tiffs appeal.  The  defendants  will  be  designated  as  appellants. 
Affirmed  on  plaintiffs'  appeal,  and  reversed  on  that  of  de- 
fendants'. 

Dale  &  Harvison  and  Connor  &  Weaver,  for  appellants. 

/.  W.  Near  and  Read  &  Read,  for  appellees. 

Sherwin,  J. —  The  evidence  is  voluminous,  and  an  attempt 
to  set  forth  in  detail  sufficient  thereof  to  show  its  trend  in 
support  of  the  adverse  claims  of  the  parties  hereto  would  ex- 
tend this  opinion  beyond  any  length  profitable  to  the  profession 
or  to  the  parties.  All  of  the  parties  to  the  action  are  children 
of  the  deceased  —  his  wife  having  died  before  he  did  —  and  the 
testimony  as  to  their  father's  physical  anjj  mental  condition 
during  the  period  of  his  life  material  to  the  question  before  us 
is  in  conflict.  We  have  given  the  entire  record  the  care  which 
the  importance  of  the  litigation  demands,  and  reach  the  con- 
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elusion  that  the  verdict  has  such  support  in  the  evidence  that  we 
should  not  say,  as  a  matter  of  law,  that  it  is  wrong. 

The  will  in  question  was  executed  on  the  18th  day  of 
June,  1897  —  a  little  over  four  months  before  Mr.  Kirsher's 
death.  He  was  then  past  eighty  years  of  age,  and  physically 
weak.  For  many  years  prior  thereto,  and  prior  to  1894,  he 
had  been  totally  blind.  On  the  nth  day  of  July,  1894,  he 
suffered  a  stroke  of  apoplexy,  and  was  treated  therefor  by  Dr. 
Henry  Matter,  who  testified  that  when  he  reached  him,  soon 
after  the  attack,  Mr.  Kirsher  knew  him,  and  was  able  to,  and 
did,  talk  intelligently  with  him  and  others.  Dr.  Matter  also  testi- 
fied that  he  did  not  consider  the  stroke  a  severe  one,  and  that 
Mr.  Kirsher  partially  recovered  therefrom,  though  never  enough 
so  to  walk  without  help.  There  is  but  little  conflict  in  the  testi- 
mony as  to  Mr.  Kirsher's  physical  condition  after  the  stroke,  ■ 
but  the  contestants  claim  that  it  was  immediately  followed  by 
senile  dementia,  which  continued  until  his  death.  It  may  be  said 
in  this  connection,  however,  that  the  contestants'  witnesses  are 
not  agreed  as  to  the  duration  of  the  effect  of  the  stroke  upon 
the  deceased,  though  there  is  testimony  supporting  the  con- 
testants' theory.  On  the  other  hand,  the  decided  weight  of  the 
testimony,  as  we  view  it,  shows  that  no  general  or  settled  mental 
disability  was  caused  by  the  stroke,  or  followed  it.  On  this 
branch  of  the  case  the  court  gave  this  instruction : 

"  If,  considering  as  directed  in  instruction  No.  7  —  the  last 
preceding  instruction  —  you  have  found  that  the  said  Peter 
Kirsher  at  any  time  prior  to  the  date  of  the  execution  of  said 
will  was  of  unsound  mind,  then  his  mental  unsoundness  is  pre- 
sumed to  continue,  unless  a  recovery  or  restoration  is  shown; 
and  the  burden  is  upon  the  defendants  to  show  such  recov- 
ery, and  that  at  the  very  time  of  the  execution  of  the  in- 
strument in  question  the  said  Peter  Kirsher  was  of  sound  mind, 
as  elsewhere  defined  in  these  instructions.  If  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  said  Peter  Kirsher  for  a 
longer  or  shorter  time  before  the  execution  of  the  will  was  of 
unsound  mind,  yet„if  you  further  find  by  a  preponderance  of 
the  evidence  that  at  the  very  time  of  the  execution  of  the  will 
the  said  Peter  Kirsher  was  of  sound  mind,  then  your  verdict 
will  be  for  the  defendants.  But  if  you  find,  as  hereinbefore  in- 
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structed,  that  at  the  time  of  the  execution  of  the  will  the  said 
Peter  Kirsher  was  of  unsound  mind,  then  your  verdict  will  be 
for  the  plaintiffs." 

Instruction  7,  referred  to  in  the  foregoing  paragraph,  was  a 
general  one,  directing  the  jury  what  might  be  considered  in  de- 
termining the  mental  condition  of  the  deceased  at  the  time  the 
will  was  executed,  and  instructing  as  to  the  weight  of  the  testi- 
mony. 

Primarily,  every  person  is  presumed  to  be  sane  until  the 
contrary  is  proved,  and  the  burden  of  proof  of  insanity  rests 
in  the  first  instance  upon  the  party  alleging  it.  It  is  equally  as 
true  that,  when  settled  and  general  unsoundness  of  mind  is 
proved,  a  presumption  arises  in  favor  of  its  continued  existence. 
(C  orbit  v.  Smith,  7  Iowa,  65,  71  Am.  Dec.  431 ;  Blake  v.  Rourke, 
74  Iowa,  523,  38  N.  W.  392 ;  Bever  v.  Spongier,  93  Iowa,  601,  61 
N.  W.  1072.)  But  this  court  has  never  held  (and,  so  far  as  we 
have  examined  the  cases,  no  other)  that  proof  of  insanity  at  a 
stated  period,  without  reference  to  the  particular  circumstances 
connected  therewith,  is  sufficient  to  authorize  the  inference  of 
insanity  at  a  remote  subsequent  period.  Temporary  mental 
aberration  is  not  uncommon,  and  the  causes  thereof  are  numer- 
ous, among  which,  science  and  observation  have  taught  us,  are 
all  forms  of  violent  disease,  including  apoplexy.  In  Trish  v. 
Newell  (62  111.  196,  14  Am.  Rep.  79)  it  is  said :  "  It  is  no  more 
a  presumption  of  law  that  one  rendered  unconscious  and  in- 
capable of  mental  action  by  a  stroke  of  paralysis  will  continue  so 
for  four  months  thereafter,  than  that  he  would  if  the  same  effect 
was  produced  by  a  blow  on  the  head."  The  instruction  given 
failed  to  recognize  the*  distinction  we  have  pointed  out,  and 
permitted  the  jury  to  infer  insanity  at  the  time  the  will  was 
executed  from  the  testator's  mental  condition  immediately  fol- 
lowing the  stroke,  and  without  requiring  it  to  find  that  there 
was  then  a  settled  condition  of  mental  unsoundness.  In  other 
words,  the  jury  was  told  that,  if  it  found  mental  unsoundness 
two  years  before,  whether  habitual  or  temporary,  it  could  pre- 
sume that  Mr.  Kirsher  was  insane  when  he  executed  his  will. 
That  such  is  not  the  rule  is  held  by  our  own  cases  supra,  and 
by  the  weight  of  authority.  (Buswell  Insanity,  213;  Lawson 
Presumptive  Evidence,  179.) 
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The  court  gave  the  following  instruction:  "A  number  of 
physicians  have  been  called  as  medical  experts;  that  is,  they 
have  given  their  opinions,  based  upon  hypothetical  questions 
put  to  them.  You  will  carefully  consider  this  testimony,  and 
give  it  the  weight  you  may  think  it  justly  entitled  to.  The 
weight  and  value  of  such  testimony  depends  upon  whether  the 
statements  of  facts,  of  which  such  experts  have  not  personal 
knowledge,  but  which  they  accept  as  true  for  the  purposes  of 
answering  the  question  propounded  them,  are  in  material  and 
important  particulars  correct,  fair,  and  impartial.  Then  such 
testimony  may  be  of  great  value.  But  if  you  find  such  state- 
ments of  facts  are  in  material  and  important  particulars  incor- 
rect, unfair,  partial,  and  untrue,  then  you  should  attach  little  or 
no  weight  to  such  testimony."  It  hardly  needs  the  citation  of 
authority  to  show  that  this  instruction  is  erroneous.  The  prac- 
tical experience  of  lawyers  and  courts  has  so  often  demon- 
strated the  fact  that  a  very  slight  change  in  the  hypothesis  will 
change  completely  the  answer  of  an  expert  witness,  that  it  is  un- 
necessary to  say  that  the  value  of  answers  to  such  questions 
must  be  based  solely  upon  the  truth  of  the  facts  upon  which 
they  are  based,  and  that,  if  the  facts  are  not  found  to  be 
as  stated,  the  answers  are  of  no  value,  and  cannot  be  consid- 
ered at  all.  {Hall  V.  Rankin,  87  Iowa,  264,  54  N.  W.  217; 
Schouler  Wills  [3d  ed.],  §  207.)  If  the  instruction  had  not 
said  that  "  little  or  no  weight  should  be  given  to  the  testimony 
if  the  hypothesis  were  found  untrue,"  it  might  be  said  that  the 
jury  would  understand  that  it  was  not  to  consider  answers  to 
such  question,  under  the  rule  stated  in  Bever  v.  Spangler 
{supra),  where  no  instruction  on  the  subject  was  given.  But  the 
language  here,  by  implication,  at  least,  authorized  the  considera- 
tion of  the  testimony  of  the  experts  in  any  event. 

The  instructions  given  as  to  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses  were  without  error,  and,  in  a 
general  way,  covered  the  questions.  If  the  defendants  desired 
more  specific  ones  touching  any  phase  of  the  case,  they  should 
have  asked  them. 

The  issue  of  undue  influence  was  withdrawn  by  an  instruction, 
and  it  was  not  necessary  to  state  further  that  the  evidence  on  that 
subject  was  also  withdrawn.    The  jury  understood  that  as  well 
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without  further  direction  as  it  would  had  a  volume  been  written 
on  the  subject 

We  doubt  whether  Dr.  Moenck  was  in  any  proper  sense  so 
connected  with  the  deceased  as  to  become  his  physician,  within 
the  meaning  of  section  4608  of  the  Code;  but,  if  he  was,  his  tes- 
timony was  competent.  (Winters  v.  Winters,  102  Iowa,  53,  71 
N.  W.  184,  63  Am.  St.  Rep.  428.)  The  weight  to  be  given  his 
testimony,  under  the  circumstances,  was  a  matter  for  the  jury  to 
determine. 

It  is  claimed  that  much  of  the  testimony  given  by  the  plaintiffs 
themselves  was  incompetent,  under  Code,  §  4604.  Without  call- 
ing specific  attention  to  each  witness  against  whom  the  objection 
is  made,  or  reciting  the  testimony  objected  to,  we  may  say  that  we 
find  no  serious  error  in  any  of  the  rulings.  It  is,  perhaps,  strange 
that  witnesses  could  testify  that  the  deceased  did  not  recognize 
them  or  seem  to  know  them,  when  he  was  totally  blind  and  hence 
could  not  see  them,  and  when,  as  they  say,  they  had  no  conversa- 
tion with  him ;  but  the  court  cannot  say,  as  a  matter  of  law,  that 
the  witnesses  had  conversations  with  the  deceased  at  the  time  in 
question,  when  they  all  testify  that  they  did  not.  It  was  for  the 
jury  to  say  whether,  under  the  facts  stated,  the  deceased  did  or 
did  not,  or  could  or  could  not,  recognize  them.  (Denning  v. 
Butcher,  91  Iowa,  425,  59  N.  W.  69.) 

Objection  was  made  to  answers  of  Mary  Pontious  as  to  what 
she  did  with  her  personal  earnings  during  her  father's  life.  The 
answers  were  competent,  under  the  rule  in  McElhenney  v.  Hen- 
dricks (82  Iowa,  659,  48  N.  W.  1056). 

There  was  no  error  in  admitting  the  testimony  of  Edwards.  He 
had  seen  and  observed  the  deceased  on  different  occasions  during 
the  time  it  is  claimed  he  was  insane,  and,  after  stating  the  facts 
connected  therewith,  was  permitted  to  say  that  he  thought  "  he 
was  not  of  sound  mind."  (In  re  Fenton's  Will,  97  Iowa,  198,  66 
N.  W.  99.) 

Dr.  Burkhart,  who  at  one  time  had  been  the  family  physician 
of  the  deceased,  testified  that  he  attended  him  as  such  up  until 
February,  1894;  that  from  1892  until  that  time  he  was  physically 
and  mentally  weak,  and  became  worse  all  of  the  time.  He  de- 
tailed facts  on  which  he  partially  based  his  conclusion,  and  was 
then  permitted  to  testify  that  when  he  last  treated  him  he  thought 
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he  was  "  unsound  in  his  mind."  This  testimony  was  competent, 
and  its  weight  for  the  jury.  The  doctor  was  evidently  mistaken 
about  treating  Mr.  Kirsher  for  a  stroke  of  paralysis  in  1892,  or  at 
any  other  time,  but  this  only  affected  the  value  of  his  testimony. 

The  hypothetical  questions  put  to  the  expert  witnesses  were 
substantially  in  accord  with  the  well-settled  rule.  They  need  only 
be  based  upon  what  the  evidence  tends  to  prove,  and  they  need 
not  cover  all  of  that.  A  careful  examination  of  the  questions  and 
evidence  shows  that  the  various  elements  of  the  questions  are 
supported  by  the  evidence. 

The  court  taxed  all  of  the  costs,  except  attorney's  fees,  to  the 
estate,  and  the  appellants  complain  because  their  attorney's  fees 
were  not  so  taxed,  while  the  contestants  complain  because  the 
other  costs  were  so  taxed.  We  shall  not  disturb  the  order,  how- 
ever. As  we  have  heretofore  said,  all  of  the  parties  to  this  litiga- 
tion are  children  of  the  deceased.  The  property  was  substantially 
all  given  to  the  defendants  by  the  will,  which  was  duly  executed, 
and  admitted  to  probate,  after  due  notice,  without  objection  or 
question.  It  was  thereby  determined  that  it  was  the  valid  last 
will  and  testament  of  the  deceased,  and  until  the  order  was  set 
aside  it  was  conclusive  upon  all  parties.  When  this  action  was 
commenced  to  determine  the  true  character  of  the  will,  it  may  be 
presumed,  at  least,  that  the  proponents  were  acting  in  good  faith 
in  defending,  and  with  no  other  object  in  view  than  to  settle  that 
question  according  to  the  very  right  of  the  matter.  If  this  is  true, 
there  is  no  reason  apparent  to  us  why  the  estate  should  not  bear 
the  reasonable  court  expense  incident  to  such  a  trial.  There  is 
certainly  no  impropriety  in  attempting  to  uphold  what  is  in  good 
faith  believed  to  be  a  valid  will,  and  to  tax  the  costs  to  the  defend- 
ants for  so  doing  would  be  to  punish  them  unjustly.  On  the  other 
hand,  if  each  party  pays  its  own  attorneys,  the  matter  is  equalized, 
and  neither  will  suffer  in  the  final  distribution  of  the  estate.  On 
this  subject  generally,  see  In  re  Carman's  Will  ( [Iowa],  48  N.  W. 
985)  ;  Meeker  v.  Meeker  (74  Iowa,  352,  37  N.  W.  773,  7  Am.  St. 
Rep.  489)  ;  Howard  v.  Smith  (78  Iowa,  73,  42  N.  W.  585)  ; 
Perkins  v.  Perkins  ([Iowa],  90  N.  W.  55). 

The  appellants'  motion  to  transfer  the  case  to  the  equity  side 
of  the  docket  for  trial  was  overruled,  and  error  is  assigned  thereon. 
Code,  §  3263,  provides  that,  after  a  will  has  been  produced,  the 
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clerk  or  court  shall  fix  a  day  for  proving  it,  and  that,  "  when  the 
probate  of  a  will  is  contested,  either  party  to  the  contest  shall  be 
entitled  to  a  jury  trial  thereon."  Section  3296  of  the  Code  pro- 
vides that  the  probate  of  a  foreign  or  domestic  will  "  shall  be  con- 
clusive as  to  the  due  execution  thereof,  until  set  aside  by  an 
original  or  appellate  proceeding."  The  contention  of  the  appel- 
lants is  that  whenever  a  will  has  been  probated,  whether  with  or 
without  a  contest,  the  order  admitting  it  to  probate  can  only  be 
set  aside  in  an  equitable  action.  The  exact  reverse  of  this  con- 
tention was  held  in  Leighton  v.  Orr  (44  Iowa,  679),  and  it  has 
been  the  practice  in  this  State  for  more  than  a  quarter  of  a  cen- 
tury; and,  if  there  were  no  judicial  construction  of  the  statute, 
we  would  hesitate  long  before  departing  from  so  venerable  a  rule. 
Nor  do  the  cases  cited  by  the  appellants  seem  to  announce  a  con- 
trary doctrine.  The  appellants'  motion  to  dismiss  the  cross-appeal 
is  overruled. 

The  appellees  filed  an  amendment  to  the  abstract,  containing 
about  150  pages  of  testimony,  set  forth  largely  in  the  form  of 
questions  and  answers.  This  form  was  not  necessary  for  a  proper 
understanding  of  the  matter  testified  to,  and  greatly  extended  the 
record  and  amendment,  the  principal  part  of  which  is  a  repetition 
of  the  appellants'  abstract,  varied  a  little  in  manner  of  expression. 
The  motion  to  strike  this  amendment  is  overruled,  because  we 
have  found  therein  some  material  testimony  not  found  in  the 
original  abstract ;  but  there  is  so  little  of  this  that  we  order  three- 
fourths  of  the  cost  of  the  amendment  taxed  to  the  appellees. 

The  judgment  will  stand  affirmed  on  the  plaintiffs'  appeal,  and 
on  the  defendants'  it  is  reversed. 

Bishop,  C.  J.,  taking  no  part. 


Note.— PHYSICAL     CONDITION     AS   'AFFECTING     MENTAL 

CAPACITY. 

(a)  Does  not  affect. 

(b)  Illustrative  cases. 

(And  see  note  "  Mental  capacity  to  make  a  will,"  5  Prob.  Rep.  Annot.  382.) 

(a)  Does  not  affect. —  Suffering  from  physical  pain  does  not  destroy 
mental  capacity  while  soundness  of  mind  and  memory  remain  and  exist 
at  time  will  is  executed.     (Torrey  v.  Blair,  75  Me.  548;  Douglass'  Estate, 


IN  RE  WICKES'  ESTATE.    (S.  F.  3,133)  727 

162  Pa.  St  567.  *9  Atl.  715;  Martin  v.  Thayer,  37  W.  Va.  38,  16  S.  E.  489; 
Cheney  v.  Price,  90  Hun,  238,  37  N.  Y.  Supp.  117;  Maddox  v.  Maddox, 
114  Mo.  35,  21  S.  W.  499;  Collins  v.  Brazill,  63  Iowa,  432,  434,  19  N.  W. 
338;  Matter  Will  of  Snelling,  136  N.  Y.  515,  32  N.  E.  1006.) 

Proof  of  extreme  physical  debility  is  not  sufficient  to  establish  mental 
incapacity.     (Stoutenburg  v.  Hopkins,  43  N.  J.  Eq.  577,  12  Atl.  689.) 

(b)  Illustrative  caiea.—  If  testator  is  aged,  infirm  bodily,  with  mental 
faculties  impaired,  it  may  be  an  element  in  creating  a  presumption  of 
undue  influence  by  a  confidential  adviser  and  principal  beneficiary.  In 
such  a  case  the  burden  is  on  the  beneficiary  to  rebut  this  presumption. 
(Armor's  Estate,  154  Pa.  St.  517,  26  Atl.  619.) 

Will  executed  during  severe  illness,  and  subsequent  admission  or 
declaration  by  testator  that  he  did  aiot  remember  anything  that  happened 
during  that  illness,  does  not  prove  want  of  testamentary  capacity.  (Henry 
v.  Hall,  106  Ala.  84,  17  So.  187.) 

Effect  of  chronic  gastritis  on  mental  capacity,  and  evidence  and  opinion 
of  attending  physician,  may  create  question  of  fact  proper  to  be  determined 
by  a  jury.    (Crockett  v.  Davis,  81  Md.  134,  31  Atl.  710.) 

Exhaustion  during  or  immediately  following  paroxysms  of  pain,  or  from 
effects  of  anodynes  administered  for  relief  of  suffering,  as  temporarily 
affecting  mental  capacity.  (See  Epling  v.  Hutton,  121  111.  555,  13  N.  E. 
242.) 

Admissibility  of  evidence  of  long  and  continued  illness,  as  tending  to 
show  the  impairment  of  the  mental  faculties  at  time  will  was  executed. 
(Sim  v.  Russell,  90  Iowa,  656,  57  N.  W.  601.) 

Will  executed  in  dying  stupor,  held  void.  (Walters  v.  Walters,  89 
Va.  849,  17  S.  E.  515.) 


In  Re  Wickes'  Estate.    (S.  F.  3,133.) 
[Supreme  Court  of  California,  June  2,  1903;  139  Cal.  195,  72  Pac.  902.] 

Wills  —  Undue   Influence  —  Devise   to   Physician  —  Evi- 
dence —  Hearsay  —  Trial  —  Curing  Error. 

1.  At  the  time  of  the  making  of  testatrix's  will  both  herself  and  husband 
were  afflicted  with  incurable  diseases,  and  were  both  being  cared  for 
in  hospitals.  Testatrix  knew  that  her  husband  could  live  but  a  short 
time,  and  had  provided  for  his  maintenance  and  burial.  Neither 
testatrix  nor  her  husband  had  any  relative  who  would  have  succeeded 
to  her  property  in  case  of  intestacy.  A  short  time  prior  to  her  death, 
while  she  was  mentally  competent  to  make  a  will,  she  notified  her 
physician  who  had  attended  her  for  several  weeks  during  her  sick- 
ness, and  to  whom  she  had  paid  only  $20,  that  she  desired  to  make 
a  will  leaving  all  her  property  to  him.    He  thereupon  called  an  at- 
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torney,  who,  at  her  request,  and  in  the  physician's  absence,  drew  the 
will,  which  she  executed  in  accordance  with  such  desire,  and  which 
she  delivered  to  the  physician.  Held,  that  a  finding  that  the  will 
was  not  the  result  of  undue  influence  was  sustained. 

2.  In  a  proceeding  for  the  probate  of  a  will  by  which  testatrix  left  all 

her  property  to  her  attending  physician,  evidence  as  to  an  order  a 
witness  stated  she  knew  such  physician  had  left  regarding  admission 
of  visitors  to  see  testatrix  was  properly  stricken  out  as  hearsay, 
where  she  testified  that  she  could  not  say  positively  that  she  heard 
the  physician  give  any  orders  on  the  subject,  and  did  not  remember 
receiving  any  orders  concerning  testatrix  from  any  one. 

3.  Where  it  was  contended  that  a  will  executed  by  testatrix  leaving  all  her 

property  to  her  physician  was  the  result  of  his  undue  influence,  but 
there  was  no  evidence  to  connect  him  with  any  refusal  to  admit 
persons  to  see  her  during  her  last  illness,  a  general  inquiry  to  a 
witness  as  to  whether  all  persons  who  called  to  see  testatrix  were 
admitted  was  properly  excluded. 

4.  Error,  if  any,  in  excluding  a  witness'  opinion  as  to  the  mental  capacity 

of  testatrix  on  a  certain  day  on  direct  examination,  was  cured  where 
she  subsequently  testified  fully  on  the  subject. 

Department  2.  Appeal  from  Superior  Court,  city  and  county 
of  San  Francisco;  J.  V.  Coffey,  Judge. 

Application  by  J.  M.  Shannon  for  the  probate  of  the  will  of 
Olive  J.  Wickes,  deceased,  to  which  Annette  P.  Clark  filed  ob- 
jections. From  an  order  admitting  the  will  to  probate,  contestant 
appeals. 

Affirmed. 

Otto  Turn  Suden  and  Geo.  D.  Squires,  for  appellant. 

Z.  N.  Goldsby,  P.  F.  Dunn,  and  B.  H.  Griffins,  for  respondent. 

Lorigan,  J. —  This  is  a  will  contest,  and  from  an  order  ad- 
mitting the  will  to  probate  contestant  appeals. 

The  general  facts  are  as  follows :  Olive  J.  Wickes  and  Alfred 
M.  Wickes  were  husband  and  wife,  well  advanced  in  years,  child- 
less, and  without  kindred,  direct  or  collateral.  She  was  possessed 
of  considerable  separate  property;  he  had  nothing.  Both  were 
suffering  from  incurable  disease  —  she  from  cancer;  he  from 
paralysis  —  and  the  interval  between  their  respective  deaths  was 
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short.  Prior  to  his  demise  he  was  an  inmate  of  the  hospital  of 
the  King's  Daughters'  Home  for  Incurables  in  San  Francisco, 
where  he  had  been  placed  by  his  wife,  who  had  made  full,  ample, 
and  permanent  provision  for  his  comfortable  maintenance  during 
the  few  years  he  had  to  live,  and  for  his  funeral  and  burial.  She, 
at  the  time  of  her  death,  was  an  inmate  of  the  Fabiola  Hospital 
at  Oakland,  where  she  died  on  November  5,  1898,  leaving  this 
will  in  controversy,  executed  a  month  prior  thereto,  whereby  she 
bequeathed  her  entire  property  to  the  proponent,  Dr.  J.  M.  Shan- 
non, the  attending  physician  at  the  hospital,  and  who  had  been, 
both  prior  and  subsequent  to  her  going  there,  her  physician  and 
surgeon,  and  attending  her  during  her  last  illness.  Thereafter, 
and  on  the  24th  day  of  December  following  her  death,  her 
husband  died  at  the  said  Home  for  Incurables,  leaving  a  will 
dated  two  days  before  his  death,  by  which  he  made  Mrs.  Annette 
P.  Clark,  president  of  said  Home,  his  sole  legatee.  His  will  was 
duly  admitted  to  probate,  and  Mrs.  Clark,  who  was  nominated 
therein  as  executrix,  duly  qualified  as  such.  Mrs.  Wickes'  will 
was  subsequently  offered  for  probate  by  Dr.  Shannon  in  the 
Superior  Court  of  San  Francisco,  and  thereupon  Mrs.  Clark,  as 
residuary  legatee  under  the  will  of  Mr.  Wickes,  inaugurated  this 
present  contest,  upon  the  familiar  grounds  of  mental  incapacity 
of  Mrs.  Wickes  at  the  time  of  the  execution  of  her  will,  and  fraud 
and  undue  influence  exercised  by  Dr.  Shannon,  the  principal 
devisee  thereunder. 

Neither  proponent  nor  contestant  are,  either  by  blood  or  affinity, 
related  to  their  respective  testators,  and,  to  the  extent  that  it  may 
be  hereafter  determined  effective,  the  testamentary  disposition  in 
favor  of  either  of  them  (in  the  absence  of  natural  claimants)  was 
no  doubt  actuated  through  that  generous  impulse  which  prompts 
the  old  and  infirm  to  reward  kindly  ministrations  and  considerate 
attention  in  their  declining  days  by  favorable  testamentary  be- 
quests. While  this  fact  can  make  no  difference  in  the  right  of  the 
parties  here  to  have  applied  to  this  case  the  general  legal  prin- 
ciples which  control  inquiries  concerning  alleged  insanity  and 
undue  influence,  yet  the  fact  that  they  are  not  the  natural 
recipients  of  their  testator's  bounty  narrows  the  application  of 
these  rules,  and  removes  from  consideration  perplexing  questions 
with  which  a  will  contest  are  usually  fraught,  and  simplifies  our 
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inquiry.  However,  we  do  not  entirely  escape  its  presentation, 
for  at  the  very  threshold  of  this  appeal  the  proponent  insists  that 
the  contestant  was  not  entitled  to  maintain  this  action  in  the 
court  below,  or  to  be  heard  on  the  appeal  here.  Succinctly  stated, 
the  point  made  is  that  the  right  to  contest  a  will  which  is  offered 
for  probate  is  a  personal  privilege;  that  it  cannot  pass  by  assign- 
ment, and  cannot  accrue  through  testamentary  transfer ;  and  that 
Mrs.  Clark,  being  but  a  testamentary  beneficiary  under  the  hus- 
band's will,  has  neither  right  nor  standing  to  contest  the  will  of 
his  wife.  Whatever  merit  there  may  be  in  this  special  point,  from 
the  conclusion  we  reach  in  the  main  case  it  becomes  unnecessary 
to  dispose  of  it.  As  said,  the  contestant  interposes,  as  grounds 
why  the  will  of  Mrs.  Wickes  should  not  be  allowed  probate,  both 
want  of  testamentary  capacity  in  Mrs.  Wickes  at  the  time  of 
making  her  will,  and  fraud, and  undue  influence  on  the  part  of 
Dr.  Shannon,  the  beneficiary  thereunder,  in  its  procurement.. 

The  contest  was  tried  before  the  judge  of  the  Probate  Court,  a 
jury  having  been  waived,  and  from  his  findings  against  the  con- 
testant on  both  these  issues  this  appeal  is  taken.  The  record  in 
this  case  is  made  up  of  some  250  pages,  purporting  to  contain  all 
the  testimony  in  the  case,  and  we  have  given  it  careful  attention. 
There  is  nothing  in  it  to  substantiate,  even  in  a  remote  degree, 
the  claim  that  Mrs.  Wickes  was  mentally  unsound  when  the  will 
was  executed.  In  fact,  the  evidence  tends  to  show  directly  the 
contrary.  Various  witnesses,  persons  who  were  constantly  about 
her  at  and  about  the  date  of  making  the  will,  called  by  the  con- 
testant, presumably  on  both  issues,  were  not  even  inquired  of  con- 
cerning her  mental  capacity.  While  it  is  open  to  some  dispute, 
we  do  not  think  that  it  would  be  fair  to  the  contestant  herself  to 
understand  her  as  claiming  that  on  October  5th,  the  date  the  will 
was  executed,  Mrs.  Wickes  was  mentally  unsound,  because  three 
days  later  she  called  on  her  at  the  hospital,  with  an  attorney,  to 
have  Mrs.  Wickes  execute  a  power  of  attorney  in  her  favor, 
which  the  latter  declined  to  do.  On  the  other  hand,  many  persons 
whose  opportunities  for  observation  were  favorable  testified  em- 
phatically, upon  the  subject  of  her  mental  capacity  at  the  date 
involved,  in  support  of  it.  In  fact,  our  careful  examination  of  the 
brief  of  the  attorneys  for  contestant  satisfies  us  that  no  particular 
stress  is  laid  upon  this  claim,  the  point  principally  urged  being 
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that  the  will  was  procured  through  the  undue  influence  of  Dr. 
Shannon.  But,  as  is  said  upon  the  matter  of  insanity,  we  cannot 
discover  any  testimony  in  the  record  which  supports  this  claim. 
If  we  correctly  understand  the  position  of  counsel  expressed  in 
their  brief,  they  do  not  contend  that  undue  influence  was  estab- 
lished as  a  matter  of  fact,  or  that  any  facts  were  proven  which 
show  its  existence,  but  rather  claim  that  as  matter  of  law  it  is 
presumed  from  proof  of  the  relationship  which  the  physician 
occupied  to  the  testatrix  at  the  time  the  will  was  made  in  his 
favor.  They  say  in  this  regard :  "  We  are  aware  that  in  this 
case  the  testimony  of  Mr.  Goldsby,  Dr.  Shannon,  and  Dr.  Pratt, 
as  matter  of  form,  is  sufficient  to  entitle  this  will  to  probate ;  but 
we  submit  that  on  the  ground  of  public  policy  their  testimony 
should  not  be  held  sufficient."  But  insanity  and  undue  influence 
were  the  substantive  grounds  the  contestant  took  against  the  will, 
and,  if  the  testimony  of  these  witnesses  entitled  the  will  to  pro- 
bate, it  was  because  the  court  must  have  found  they  did  not  exist 
in  fact;  it  must  necessarily  have  found  the  converse  to  be  true, 
that  the  evidence  proved  testamentary  capacity  and  absence  from 
restraint  accompanying  the  execution  of  the  will.  Whether  evi- 
dence is  sufficient  to  sustain  a  will  must  in  all  cases  mainly  depend 
on  the  credibility  of  the  witnesses  by  whom  the  testimony  is 
offered,  and  how  far  credibility  should  be  given  to  their  testimony 
is  to  be  determined  by  the  judge  who  heard  it.  That  matter  is 
solely  committed  to  him,  and  his  judgment  upon  it  is  conclusive 
upon  us.  In  this  case,  the  lower  court  passed  on  that  question. 
Counsel  concedes  that,  pro  forma,  the  credibility  given  to  the  testi- 
mony established  the  will,  and  our  examination  of  the  record 
satisfies  us  that  it  correctly  sustained  it  in  point  of  fact. 

When  the  evidence  in  this  case  is  examined,  the  facts  relating 
to  alleged  undue  influence  present  this  situation :  The  testatrix, 
by  reason  of  her  physical  affliction,  realized  that  her  death  was 
rapidly  approaching,  and  that  the  only  person  having  any  claim 
on  her  —  her  husband  —  was  within  the  same  shadow.  She  had 
made  ample  payment  for  his  comfort  during  the  limited  time  he 
could  live,  and  provision  for  his  interment ;  neither  of  them  had 
any  relation  who,  in  case  of  the  death  of  either,  would  be  entitled 
to  succeed  to  their  property,  and  in  the  absence  of  testamentary 
disposition  in  favor  of  some  one  it  would  escheat  to  the  State. 
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Under  these  circumstances,  and  after  being  under  the  care  and 
constant  attention  for  some  six  months  of  Dr.  Shannon,  Mrs. 
Wickes  declared  her  intention  to  him  of  making  this  will  in  his 
favor,  giving  as  a  reason  which  prompted  her  to  it  that  her  hus- 
band was  fully  provided  for,  that  she  had  no  relations  to  leave 
it  to,  and  wished  to  leave  it  to  him,  as  he  had  been  very  kind  to 
her,  as  much  so  as  a  son,  and  that  she  had  no  heir  to  leave  it  to 
except  her  husband,  whom  she  expected  to  die  at  any  time.  She 
asked  him  to  have  a  will  prepared  in  harmony  with  her  wish.  To 
this  end  he  conferred  with  an  attorney  —  Mr.  Goldsby  —  who 
prepared  a  will,  and,  accompanied  by  Dr.  Shannon  and  a  Dr. 
Pratt,  he  went  to  Mrs.  Wickes'  room  at  the  hospital.  Dr.  Shan- 
non retired  from  the  room,  the  attorney  and  Dr.  Pratt  remaining, 
Mr.  Goldsby  then  stated  to  Mrs.  Wickes  that  he  was  informed 
that  she  wished  to  make  a  will,  to  which  she  responded  in  the 
affirmative,  and,  being  further  asked  as  to  what  kind  of  a  will  she 
wished  to  make,  stated  that  she  wanted  him  to  draw  a  will  giving 
everything  she  had  to  Dr.  Shannon.  Something  in  a  general  way 
was  further  said  about  the  will,  and  she  again  expressed  her  desire 
to  give  everything  she  had  to  the  doctor,  saying  that  she  did  not 
want  to  give  anything  to  any  one  else,  as  he  had  been  the  best 
friend  she  had.  The  attorney  then  informed  her  that  he  had 
already  prepared  such  a  will,  which  he  said  he  would  carefully 
read,  and  desired  her  to  state  whether  it  was  what  she  wanted. 
The  will  was  read  over  to  her  twice,  and  she  said  it  was  just  what 
she  wanted.  The  matter  of  an  executor  and  his  bond  were  dis- 
cussed, and  she  said  she  wished  Dr.  Shannon  appointed  the 
executor,  without  requiring  him  to  give  any  bond,  as  everything 
was  going  to  him  anyway.  Her  property  was  discussed,  and  she 
said  she  had  a  lot  in  the  cemetery  where  she  wished  that  she  and 
her  husband  should  both  be  buried,  that  he  was  an  invalid  in  the 
Home  for  Incurables  in  San  Francisco,  and  that  she  had  provided 
for  him  during  life,  and  for  his  burial  and  funeral  expenses.  The 
will  was  then  properly  executed,  and,  upon  Dr.  Shannon  return- 
ing to  the  room,  Mrs.  Wickes  delivered  it  to  him.  While  the  will 
was  being  discussed  she  stated  to  Dr.  Pratt  that  she  had  been 
under  Dr.  Shannon's  care  for  some  time  before  he  knew  she  had 
any  property ;  he  had  been  exceedingly  kind  to  her,  as  much  so 
as  a  son  could  be,  and  she  felt  as  though  she  wanted  to  reward  his 
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kindness  and  courtesy  to  her,  and  she  took  the  only  means  that 
was  in  her  power,  and  wished  that  all  of  her  possessions  should 
pass  after  her  death  to  him.  It  further  appears  that  during  his 
treatment  of  her  Mrs.  Wickes  had  paid  him  for  his  services  but 
$20.  The  evidence  further  shows  that  while  Mrs.  Wickes  was 
at  the  hospital  she  was  visited  by  her  friends,  and  no  one  visiting 
her  was  prevented  from  seeing  her,  except  on  two  occasions, 
when  a  Mrs.  Nichols  called  and  was  refused  admission  by  one 
of  the  nurses,  who  stated  that  Mrs.  Wickes  was  too  weak  to  see 
her. 

This  sufficiently  states  the  facts  to  illustrate  the  main  point 
made  by  counsel,  which  is  that,  as  it  appears  that  the  testatrix 
and  beneficiary  sustained  toward  each  other  the  confidential  re- 
lation of  patient  and  physician,  and  at  the  time  the  will  was 
executed  the  testatrix  had  no  independent  advice  concerning  it, 
it  is  therefore,  as  a  matter  of  law,  to  be  presumed  that  undue 
influence  was  exercised.  There  is  no  doubt  of  the  general  prin- 
ciple announced,  that  in  transactions,  such  as  the  one  under  con- 
sideration here,  which  may  involve  an  abuse  of  confidence,  they 
are  scrutinized  with  great  care  by  the  court.  The  rule  rests  upon 
the  principle  that  proof  of  such  confidential  relationship  excites 
the  suspicion  and  jealousy  of  the  court,  and  casts  the  duty  on  the 
beneficiary  affirmatively  to  satisfy  the  conscience  of  the  judge 
that  such  suspicion  is  unfounded.  When  that  has  been  done — 
speaking  now  of  wills  —  and  satisfactory  proof  offered  showing 
the  sound  mind  and  knowledge  of  the  testatrix  of  the  contents  of 
the  will,  and  that  it  is  a  free  expression  of  her  intention,  the  will 
is  valid,  notwithstanding  such  relation.  A  person  in  possession 
of  all  his  faculties,  and  acting  freely  and  voluntarily,  may  make 
such  disposition  by  will  of  his  property  as  he  deems  best.  Nor 
will  the  existence  of  confidential  relations  prevent  such  exercise 
in  favor  of  one  of  the  parties  occupying  it,  where  the  mental 
capacity  and  volition  of  the  testator  is  apparent ;  it  only  casts  on 
him  the  burden  of  proving  that  the  testamentary  disposition  in 
his  favor  was  freely  and  voluntarily  made.  If  the  facts  above 
stated  are  true  —  and  they  were  so  found  to  be  by  the  lower  court 
—  and  are  sustained  by  the  evidence,  the  respondent  has  met  the 
requirements  of  the  law,  and  shown  that  in  no  manner  was  Mrs. 
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Wickes  subject  to  his  influence;  nor  was  influence,  artifice,  or 
fraud  practiced  in  relation  to  her  bequests  in  his  favor. 

Her  mental  capacity  to  make  a  will  is  fully  proven.  She  was 
under  no  restraint;  the  bequest  was  her  own  suggestion,  and 
prompted  by  gratitude  and  appreciation  of  kindness  bestowed  on 
her  by  her  physician ;  she  had  no  relatives  to  bestow  it  on  if  she 
wished;  her  husband  she  had  fully  provided  for;  she  realized 
that  she  had  not  long  to  live  (in  fact,  she  died  less  than  two 
months  afterward),  and  that  to  dispose  of  it  in  his  favor  could 
afford  him  no  benefit  save  to  permit  a  testamentary  disposition  by 
him  (as  he  had  no  heirs)  to  some  friend,  or,  dying  intestate,  allow 
it  to  escheat  to  the  State.  Understanding  his  physical  condition, 
it  is  easily  conceivable  why,  if  her  property  was  ultimately  to  go 
to  a  stranger  in  blood,  she  should  prefer  to  make  the  disposition 
herself  to  one  who  had  kindly  ministered  to  her  in  her  suffering, 
rather  than  to  permit  her  husband,  when  it  could  not  materially 
benefit  him,  to  obtain  her  property  to  bestow  it  upon  some  one 
equally  kind  to  him,  but  to  whom  she  was  under  no  obligation. 

The  point  made,  that  the  testatrix  should  have  had  independent 
advice,  is  not  tenable.  The  evidence  warrants  the  conclusion  that 
the  attorney  who  prepared  the  will  was  her  attorney,  selected  by 
the  proponent  at  her  suggestion,  as  in  her  condition  she  could  not 
seek  one.  But  if  he  was  not,  she  was  not  prevented  from  seeking 
advice,  and  she  expressed  no  desire  to  have  any.  She  fully  com- 
prehended the  nature  and  effect  of  the  transaction.  It  was  her 
own  desire  to  dispose  of  her  property  as  she  did,  and,  doubtless, 
a  conclusion  arrived  at  after  due  consideration  and  reflection,  and 
carried  out  freely  and  intelligently,  with  full  knowledge  of  its 
effect.  We  think  the  evidence  fully  sustains  the  findings  of  the 
court  on  both  issues. 

Several  errors  of  law  are  assigned,  which  we  now  note.  The 
court  did  not  err  in  striking  out  answers  of  the  witness  Ryan  as 
to  an  order  she  stated  she  knew  Dr.  Shannon  had  left  about  ad- 
mitting visitors  to  see  Mrs.  Wickes.  Her  answers  were  evidently 
hearsay,  as  she  testified  subsequently  that  she  could  not  say  posi- 
tively that  she  heard  him  give  any  orders  to  any  person  whatever 
on  the  subject,  nor  did  she  remember  receiving  orders  concerning 
Mrs.  Wickes  from  anybody.  Nor  did  the  court  err  in  sustaining 
proponent's  objection  to  a  general  inquiry  put  to  the  same  witness 
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as  to.  whether  all  persons  who  called  to  see  Mrs.  Wickes  were 
admitted.  It  was  necessary,  preliminarily,  to  introduce  some  evi- 
dence tending  to  connect  the  physician  with  any  refusal  to  admit, 
if  refusal  was  made,  and  this  was  one  of  the  grounds  of  objection. 
There  is  nothing  in  the  other  error  assigned  on  the  examination 
of  this  witness. 

Any  error  arising  from  refusing  to  allow  Mrs.  Clark  —  con- 
testant—  on  direct  examination,  to  give  her  opinion  of  Mrs. 
Wickes'  mental  capacity  on  October  5th,  was  cured  by  her  testi- 
fying fully  on  the  subject  subsequently. 

The  last  two  errors  assigned,  relative  to  the  witnesses  Burke 
and  Goldsby,  are  without  merit,  and  mentioned  simply  to  show 
they  were  not  overlooked. 

The  order  and  decree  appealed  from  are  affirmed. 

We  concur :    McFarland  and  Henshaw,  JJ. 


Hall  vs.  Cogswell  et  al. 

[Supreme   Judicial    Court   of    Massachusetts,    Norfolk,   June    17,    1903; 
183  Mass.  521,  67  N.  E.  644.] 

Wills  —  Construction  —  Immaterial     Questions — Duties 

of  Executor. 

1.  On  a  bill  to  construe  a  will,  questions  relative  to  rights  of  various 

persons  in  case  of  the  happening  of  certain  prospective  events  will 
not  be  considered. 

2.  An  executor  has  nothing  to  do  with  real  estate  specifically  devised  by 

will. 

3.  Where  a  will  devises  real  estate  to  certain  persons,  and  provides  that 

the  furniture  therein  used  shall  be  included  in  the  devise,  such  fur- 
niture should  be  turned  over  to  devisees  together  with  the  real  estate. 

4.  A  will  devised  real  estate  to  two  persons,  and  provided  that,  whenever 

certain  dwellings  constituting  part  of  the  estate  should  be  sold,  out 
of  the  proceeds  one  of  them  should  be  paid  and  receive  from  the 
estate  or  the  executors  the  sum  of  $6,000,  etc  Both  devisees  were 
named  as  executors.  The  one  not  entitled  to  the  payment  alone 
was  appointed.     Held,  that  the  clause  requiring  the  money  to  be 


<* 
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pass  upon  such  matters  as  the  present  duty  of  the  executor  re- 
quires that  he  should  be  instructed  upon,  whether  they  are  spe- 
cifically covered  by  the  questions  asked  or  not. 

i.  The  real  estate  is  devised  to  the  plaintiff  and  the  defendant 
Cogswell.  The  plaintiff,  who  is  the  executor,  and  the  sole  execu- 
tor, has  nothing  to  do  with  it. 

2.  The  furniture  in  9  Centre  street  should  be  delivered  to  the 
plaintiff  and  the  defendant  Cogswell,  as  it  goes  with  the  house 
9  Centre  street,  which  was  included  in  the  devise  to  them  of 
all  the  real  estate. 

3.  The  $6,000  given  to  the  defendant  Cogswell  "out  of  the 
proceeds "  of  a  sale  of  9  and  1 1  Centre  street,  whenever 
those  estates  are  sold,  is  a  matter  with  which  the  plaintiff  has 
nothing  to  do.  It  is  indeed  provided  that  this  $6,000  is  to  be 
received  "  from  my  estate  or  my  said  executors."  But  in  view 
of  the  fact  that  Cogswell  and  Hall,  the  persons  to  whom  the 
houses  numbered  9  and  11  Centre  street  were  devised,  being  a 
part  of  the  real  estate  of  the  testatrix,  were  named  as  executors, 
although  Hall  only  has  been  appointed  such,  we  are  of  opinion 
that  this  clause  does  not  override  the  provision  that  the  money 
is  to  be  paid  "  out  of  the  proceeds  of  such  sale,"  and  that  this 
clause  creates  a  trust  or  a  charge  on  these  two  houses  in  favor 
of  the  defendant  Cogswell,  with  which  the  executor  has  nothing 
to  do. 

4.  The  personal  property  other  than  the  furniture  must  be  held 
by  the  executor  until  the  death  of  the  plaintiff  or  of  the  defendant 
Cogswell,  and  then  delivered  to  the  survivor  of  them  under  the 
last  clause  of  this  item  of  the  will.  It  is  not  plain  whether  the 
te$tatrix  died  intestate  as  to  the  income  of  the  "  small  amount  of 
personal  property."  She  did  unless  the  income  was  to  be  ac- 
cumulated for  the  benefit  of  the  survivor  of  Cogswell  and  Hall 
under  the  provision  that  "  the  whole  of  the  remaining  "  personal 
property  is  to  go  to  the  survivor.  The  next  of  kin  do  not  appear 
to  have  been  made  parties.  It  is  stated  in  one  of  the  briefs  that 
the  defendant  Cogswell  is  the  only  son  of  the  testatrix,  but  there 
is  no  allegation  to  that  effect  in  the  record,  and  he  is  made  defend- 
ant as  a  "  legatee."  We  do  not  express  a  final  opinion  on  this 
point. 

Decree  accordingly. 
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St.  Clair  et  al.  vs.  Marquell  et  al. 

[Supreme  Court  of  Indiana,  June  3,  1903;      Ind.      ,  67  N.  E.  693.] 

Deeds  —  Delivery  —  Mistake  —  Mutuality  —  Voluntary 
Deed — Family  Settlement  —  Testamentary  Disposition 
—  Partition  —  Attorney's  Fees. 

1.  Where  the  owner  of  land  executed  a  deed  thereof,  and  placed  it  in 

an  envelope,  and  gave  it  to  a  third  person,  telling  him  to  deliver  it 
after  the  grantor's  death  to  the  grantee,  though  the  one  to  whom 
the  deed  was  delivered  was  not  told  its  nature,  the  delivery  was 
binding,  and  a  return  of  the  envelope  and  contents  subsequently  to 
the  grantor  did  not  affect  the  title  conveyed. 

2.  Where  the  owner  of  land  executed  deeds  thereof,  and  delivered  them, 

in  an  envelope,  to  a  third  person,  to  be  held  by  him,  and  delivered 
to  certain  persons  on  the  grantor's  death,  and  subsequently  the 
grantor  took  the  envelope  back  for  a  time,  and  then  again  delivered 
it,  remarking,  "  Here  are  those  papers,"  the  fact  that  a  deed  con- 
tained in  the  envelope  last  delivered  was  among  the  papers  first 
delivered  was  sufficiently  shown  by  its  date  as  of  the  time  of  the' 
first  delivery,  and  the  declaration  of  the  grantor. 

3.  Where  one  owning  240  acres  of  land  executed  deeds  to  his  daughter 

and  to  his  grandchildren  and  stepchildren,  all  the  deeds  being  ex- 
ecuted on  the  same  day,  and  the  deed  to  the  daughter  was  for  120 
acres  off  the  west  side  of  the  tract,  and  the  other  deeds  were  seventy 
acres  and  fifty  acres  off  the  west  side  of  the  tract,  it  was  evident  that 
there  was  a  mistake,  and  that  it  was  the  intention  of  the  grantor 
to  convey  the  fifty  and  seventy  acres  off  the  east  side. 

4.  Where  a  landowner  executed  several  deeds  to  different  parcels  of  the 

tract,  which  were  accepted  by  the  grantees  without  knowledge  of  any 
error  in  the  descriptions  of  the  lands  conveyed,  but  there  was  such 
error,  the  mistake  was  a  mutual  one. 

5.  Where  the  owner  of  land  executed  deeds  to  the  same  to  his  children, 

stepchildren,  and  grandchildren,  and  delivered  them  to  a  third  person, 
who  was  to  hold  them  until  after  the  grantor's  death,  and  then  de- 
liver them  to  the  grantees,  the  transaction  so  nearly  resembled  a 
family  settlement  that  the  equitable  principles  governing  such  ar- 
rangements might  properly  be  applied. 

6.  Where  a  deed  recites  a  money  consideration  of  $1,  in  addition  to  love 

and  affection,  the  grantee  is  not  a  mere  volunteer. 

7.  Where  a  landowner  executes  deeds  of  several  parcels  to  his  children 

and  other  relatives,  and  deposits  them  with  a  third  person,  to  be 
delivered  after  his  death,  the  disposition  is  not  a  testamentary  one. 
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8.  Burns1  Rev.  Stat.  1894,  f  1222,  authorizing  an  allowance  of  attorney's 
fees  in  suits  for  partition,  does  not  authorize  an  allowance  of  an 
attorney's  fee  for  plaintiff  in  partition  where  all  the  defendants  ap- 
pear and  contest  the  matters  stated  in  the  complaint,  and  derive  no 
benefit  from  the  services  of  plaintiff's  attorney. 

Appeal  from  Circuit  Court,  Delaware  county ;  Jos.  G.  Leffler, 
Judge. 

Suit  for  a  partition  by  Henry  M.  Marquell  against  Anna  E. 
St.  Clair  and  others.  From  a  judgment  for  complainant,  de- 
fendants St.  Clair  appeal.  Transferred  from  Appellate  Court 
under  act  of  March  13,  1901  (Acts  1901,  p.  590,  chap.  259). 

Reversed. 

Gregory,  Silverburg  &  Lotz,  for  appellants. 

Orr  &  Stradling,  for  appellees. 

Dowling,  J. —  This  is  a  suit  for  the  partition  of  a  tract  of  240 
acres  of  land  situated  in  Delaware  county,  Indiana,  of  which 
one  Samuel  Marquell  died  seized  in  fee  simple  in  1899.  A  con- 
venient description  of  the  land,  and  one  adopted  by  its  former 
owner,  was  the  east  120  acres  and  the  west  120  acres  of  the 
northwest  quarter  and  of  the  north  half  of  the  southwest  quarter 
of  section  10,  township  21  north,  of  range  11  east.  The  suit  was 
brought  by  Henry  Marquell,  one  of  the  appellees  herein,  and  the 
appellants,  Anna  E.  St.  Clair  and  her  husband,  James,  were 
made  defendants.  Henry  Marquell,  the  plaintiff  below,  alleged 
in  his  complaint  that  the  tract  of  240  acres  above  described  had 
been  owned  by  Samuel  Marquell,  who  died  intestate,  seized  of 
the  same  in  fee  simple,  leaving  the  said  Henry  Marquell  and 
Anna  E.  St.  Clair,  his  children,  as  his  sole  heirs-at-law ;  that 
the  west  120  acres  of  the  said  tract  had  been  conveyed  by  the 
said  Samuel  Marquell  to  the  said  Anna  E.  St.  Clair  by  a  deed 
placed  in  the  hands  of  a  stranger;  that  such  conveyance  was 
by  way  of  an  advancement ;  and  that  the  said  Henry  Marquell 
was  the  owner  in  fee  of  the  east  120  acres  of  said  tract.  Prayer 
for  partition  between  the  said  parties.  To  this  complaint  the 
appellants  filed  answers  in  denial.     Anna  E.  St.  Clair  filed  a 
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cross-complaint  in  two  paragraphs  against  the  appellees,  Henry 
Marquell,  David  Michael,  Emma  Zehner,  Willetts  Marquell, 
and  Samuel  Marquell,  Jr.  In  the  first  paragraph,  she  claimed 
to  be  the  owner  in  fee  of  the  west  120  acres  of  said  tract,  and 
asked  to  have  her  title  quieted  against  the  claims  of  the  said 
appellees.  By  the  second  paragraph,  she  alleged  that  Samuel 
Marquell,  in  his  lifetime,  was  the  owner  in  fee  of  the  whole 
tract  of  240  acres ;  that  she,  the  said  Anna  E.,  and  Henry  M, 
were  his  children  and  sole  heirs-at-law;  that  the  said  Samuel 
Marquell  conveyed  the  west  120  acres  of  said  tract  to  her  by 
deed,  and  died  seized  of  the  remaining  east  120  acres;  that 
the  said  Samuel  Marquell  advanced  to  the  said  Henry  Marquell . 
$1,500;  and  that  the  same  should  be  charged  to  him.  Prayer 
that  the  title  to  the  west  120  acres  be  quieted  in  the  said  Anna 
E.  St.  Clair  as  against  all  of  said  appellees,  that  the  advance- 
ment to  the  said  Henry  be  taken  into  account,  and  that  the 
east  120  acres  be  divided  between  the  said  Annie  E.  St. 
Clair  and  Henry  Marquell.  David  Michael  and  Emma  Zehner, 
and  the  husband  of  the  said  Emma,  filed  an  answer  in  three 
paragraphs ;  the  first  being  a  denial,  the  second  setting  up  title 
in  the  said  David  and  Emma  to  the  north  fifty  acres  of  the  east 
120  acres  of  the  tract,  and  the  third  asserting  title  in  the  said 
David  and  Emma  to  the  north  fifty  acres  of  the  west  120  acres 
of  said  tract.  David  Michael  and  Emma  Zehner  also  filed  a 
cross-complaint,  alleging  that  Samuel  Marquell  made  a  deed  to 
the  said  David  and  Emma,  by  which  he  intended  to  convey  to 
them  the  north  fifty  acres  of  the  east  120  acres  of  said  lands,  but 
that,  by  the  mistake  of  the  draftsman  of  the  deed,  the  real  estate 
was  erroneously  described  as  the  north  fifty  acres  of  the  west  120 
acres.  Prayer  that  the  deed  be  reformed.  Answers  by  all  par- 
ties in  denial.  Henry  Marquell  filed  an  answer  to  the  cross- 
complaint  of  Anna  E.  St.  Clair,  in  two  paragraphs;  admitting 
that  he  received  $1,500  from  his  father,  Samuel  Marquell,  but 
alleging  that  it  was  a  gift,  and  not  an  advancement;  charging 
that  the  120  acres  of  land  conveyed  by  Samuel  Marquell  to  his 
daughter,  Anna  E.  St.  Clair,  was  intended  as  an  advancement ; 
and  alleging  that  other  property,  also,  was  received  by  her  from 
her  father  as  an  advancement.  Prayer  that  the  said  advance- 
ments be  taken  into  account,  that  partition  of  said  lands  be  made 
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between  the  said  Henry  Marquell  and  Anna  £.  St.  Clair,  and 
that  his  title  to  the  east  120  acres  be  quieted  as  against  all  the 
other  parties.  The  appellees  Willetts1  Marquell  and  Samuel 
Marquell,  Jr.,  being  minors,  a  guardian  ad  litem  for  them  was 
appointed  by  the  court,  and  such  guardian  filed  an  answer  deny- 
ing the  matters  stated  in  the  cross-complaint  of  Anna  E.  St. 
Clair.  After  the  evidence  was  in,  Henry  Marquell,  with  the 
leave  of  the  court,  filed  a  second  paragraph  of  complaint,  alleg- 
ing that  he  and  Anna  E.  St.  Clair  were  the  owners,  and  were 
tenants  in  common,  of  the  east  120  acres  of  the  tract  described, 
and  that  each  was  entitled  to  one-half  thereof.  Prayer  that  the 
land  be  divided,  and  that  the  said  Henry  Marquell  be  allowed 
by  the  court  $300  for  his  attorney's  fees.  The  cause  was  tried 
by  the  court,  and  a  general  finding  was  made.  Motions  for  a 
new  trial  were  filed  by  all  the  parties,  and  were  overruled  by 
the  court,  with  the  rulings  on  the  demurrers  to  the  third  para~ 
graph  of  the  cross-complaint  of  Michael  and  Zehner.  These 
rulings  are  assigned  for  error. 

The  facts  proved  were  substantially  as  follows :  Samuel  Mar- 
quell was  the  owner  in  fee  simple  of  the  northwest  quarter  and 
the  north  half  of  the  southwest  quarter  of  section  10  in  town- 
ship 21  north,  of  range  11  east,  containing  240  acres  of  land, 
situated  in  Delaware  county,  Indiana.  In  1894  he  was  a  wid- 
ower, and  had  two  children;  the  appellant  Anna  E.  St.  Clair 
being  one  of  them,  and  the  appellee  Henry  M.  Marquell  the 
other.  He  also  had  two  grandchilden,  Willetts  Marquell  and 
Samuel  Marquell,  Jr.,  who  were  the  sons  of  the  said  Henry. 
David  Michael  and  Emma  Zehner  were  stepchildren.  Some 
time  in  1894  Samuel  Marquell  said  to  Albert  Jones,  who  was 
one  of  his  tenants,  "Al,  I  have  got  some  papers  that  I  would 
like  for  you  to  hold."  Jones  answered,  "  Sam,  I  would  rather 
not  do  it."  Marquell  repeated,  "  I  want  you  to  hold  them." 
A  few  weeks  later,  Samuel  Marquell  said  to  Jones,  "Al, 
here  is  them  papers  I  want  you  to  hold — to  hold,  and  de- 
liver them  as  soon  as  possible  after  my  death  to  Anna  St.  Clair 
and  David  Michael  and  Willetts  Marquell  and  Sam  Marquell 
and  Emma  Zehner."  Marquell  thereupon  placed  in  Jones' 
hands  a  lot  of  papers,  in  a  sealed  envelope,  which  the  latter  took 
to  his  home  and  laid  away  in  a  trunk.    About  five  years  after- 
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ward,  Samuel  Marquell  called  at  Jones'  residence  and  said  to 
Jones,  "Al,  I  want  them  papers."  Jones  thereupon  delivered 
them  to  him.  Two  or  three  weeks  subsequently  to  this,  Jones 
was  at  Marquell's  house,  when  the  latter  said  to  him,  "Al,  here 
is  them  papers ;"  at  the  same  time  handing  Jones  a  package  in 
a  sealed  envelope.  This  envelope  was  not  the  one  which 
inclosed  the  papers  when  they  were  first  delivered  to 
Jones.  It  was  indorsed,  "  Warranty  deeds  to  David  Michael, 
Emma  Zehner,  Anna  St.  Clair,  Willetts  Marquell,  and  Samuel 
Marquell."  These  papers  were  kept  by  Jones  until  after  the 
death  of  Marquell,  and  on  the  day  succeeding  his  funeral  the 
envelope  was  opened  by  Jones  in  the  presence  of  Henry  Mar- 
quell and  the  other  parties,  excepting  the  two  minor  children 
of  Henry ;  and  the  deeds  found  therein,  which  corresponded  with 
the  indorsement  of  the  envelope,  were  then  and  there  delivered 
by  Jones  to  the  grantees  named  in  them,  respectively.  The 
deeds  so  delivered  were  as  follows:  (i)  A  warranty  deed  con- 
veying to  Anna  E.  St.  Clair,  subject  to  a  life  estate  of  the 
grantor,  the  west  half  of  the  northwest  quarter  of  section  10, 
township  21  north,  of  range  n  east,  in  Delaware  county,  Indi- 
ana. The  consideration  expressed  was  $i,ooo  and  love  and 
affection.  The  date  of  the  deed  was  April  n,  1894,  and  the 
certificate  of  acknowledgment  bore  the  same  date.  (2)  A  war- 
ranty deed  conveying  to  the  grantor's  stepchildren,  David 
Michael  and  Emma  Zehner,  the  north  fifty  acres  off  of  the  west 
120  acres  of  the  northwest  quarter  of  section  10,  and  off  of 
the  northwest  quarter  of  the  southwest  quarter  of  said  section. 

The   consideration  named  was  dollars   and   love   and 

affection.  This  deed  was  dated  April  11,  1894,  and  the  cer- 
tificate of  acknowledgment  was  made  September  10,  1894. 
(3)  A  warranty  deed  conveying  to  the  said  David  Michael  and 
Emma  Zehner,  subject  to  a  life  estate  of  the  grantor,  a  lot  in 
the  town  of  Albany,  Delaware  county,  Indiana.  Consideration, 
$1,000  and  love  and  affection.  Date  of  deed  and  of  acknowledg- 
ment, April  n,  1894.  (4)  A  warranty  deed  conveying  to  the 
grantor's  grandchildren,  Willetts  Marquell  and  Samuel  Mar- 
quell, Jr.,  the  south  seventy  acres  of  the  west  120  acres  of  the 
northwest  quarter  of  section  10,  and  of  the  north  half  of  the 
northwest  quarter  of  the  southwest  quarter  of  said  section.   The 
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consideration  of  this  deed  was  $i  and  love  and  affection.  Its 
date  was  April  27,  1899.  The  certificate  of  acknowledgment  was 
dated  the  same  day. 

The  evidence  was  full  and  clear  that  Samuel  Marquell,  the 
ancestor,  intended  to  convey  the  west  120  acres  of  said  tract 
to  his  daughter,  Anna  E.  St.  Clair;  that  he  intended  the  north 
fifty  acres  of  the  east  120  acres  for  his  stepchildren,  David 
Michael  and  Emma  Zehner;  and  that  he  intended  to  give  the 
south  seventy  acres  of  the  east  120  acres  to  his  grandchildren, 
Willetts  Marquell  and  Samuel  Marquell,  Jr.  The  court  found 
that  there  was  no  advancement  to  Anna  E.  St.  Clair ;  that  Anna 
E.  St.  Clair  and  Henry  Marquell  were  the  owners  in  fee  and  ten- 
ants in  common  of  the  east  120  acres;  that  Anna  E.  St.  Clair, 
David  Michael,  and  Emma  Zehner  were  the  owners  in  fee  and 
tenants  in  common  of  the  north  fifty  acres  of  the  yrest  120  acres, 
and  that  Anna  E.  St.  Clair,  Willetts  Marquell,  and  Samuel  Mar- 
quell, Jr.,  were  the  owners  in  fee  and  tenants  in  common  of  the 
south  seventy  acres  of  the  west  120  acres  of  said  tract ;  and  that 
no  advancement  had  been  made  to  the  said  Henry  Marquell.  To 
reach  this  conclusion,  the  court  must  have  been  of  the  opinion 
that  Samuel  Marquell  had  not,  by  any  deed,  disposed  of  the  east 
120  acres  of  the  real  estate  described  in  the  complaint  and  cross- 
complaint,  and  that  this  part  of  the  tract  descended  to  his  two 
children,  Anna  E.  St.  Clair  and  Henry  M.  Marquell.  It  must 
also  have  held  that  the  deed  of  Anna  E.  St.  Clair  to  the  whole  of 
the  west  120  acres,  the  deed  of  David  Michael  and  Emma  Zeh- 
ner to  the  north  fifty  acres  of  said  west  120  acres,  and  the  deed 
of  the  said  Willetts  Marquell  and  Samuel  Marquell,  Jr.,  to  the 
south  seventy  acres  of  the  said  west  120  acres,  were  all  of  them 
valid,  and  that  they  took  effect  on  the  same  day :  that  is  to  say, 
on  the  day  the  deeds  were  last  delivered  to  Jones  in  1899. 

The  propositions  discussed  by  counsel  for  appellants  are 
(1)  that  there  was  no  valid  delivery  of  the  deeds  which  were 
placed  in  the  hands  of  Albert  Jones  in  1894;  (2)  that,  if  the  de- 
livery of  the  deeds  to  Jones  in  1894  was  a  sufficient  delivery, 
then  the  subsequent  conveyance  of  a  part  of  the  lands  described 
in  the  deed  to  Anna  E.  St.  Clair  to  the  grandchildren  Willetts 
and  Samuel  Marquell,  Jr.,  was  void ;  (3)  that  Samuel  Marquell 
intended  to  convey  the  north  fifty  acres  of  the  east  120  acres  to 
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David  Michael  and  Emma  Zehner,  but  that,  by  the  mistake  of 
the  draftsman  of  the  deed,  the  land  was  described  as  the  north 
fifty  acres  of  the  west  120  acres;  (4)  that  Samuel  Marquell  in- 
tended to  convey  the  south  seventy  acres  of  the  east  120  acres  to 
his  grandchildren,  Willetts  Marquell  and  Samuel  Marquell,  Jr., 
but  that,  by  the  mistake  of  the  draftsman  of  the  deed,  the  land 
was  erroneously  described  as  the  south  seventy  acres  of  the  west 
120  acres. 

The  motion  of  the  appellant  Anna  E.  St.  Clair  for  a  new 
trial  on  the  ground  that  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence  should  have  been  granted.  The  delivery 
of  the  deed  executed  to  her  by  her  father,  Samuel  Marquell, 
conveying  the  west  120  acres  of  the  tract  owned  by  him,  was 
absolute  and  unconditional,  and  his  direction  to  Jones  to  hold 
it,  and  to  deliver  it 'as  soon  as  possible  after  his  (Marquell's) 
death  to  the- said  Anna  E.  St.  Clair,  operated  as  a  delivery  to 
the  grantee,  if  afterward  accepted  by  her.  After  such  delivery 
to  Jones,  the  grantor  had  no  control  over  the  deed,  and  it  was 
the  duty  of  Jones  to  retain  the  possession  of  it  for  the  grantee. 
His  surrender  of  it  to  Marquell  some  five  years  afterward  was 
wrongful  and  unauthorized,  and  in  no  way  affected  the  title 
conveyed.  (Osborne  v.  Eslinger,  155  Ind.  351,  58  N.  E.  439,  80 
Am.  St.  Rep.  240,  and  cases  cited.) 

Although  Jones  was  not  told  by  Marquell  what  the  contents 
of  the  envelope  were,  when  it  was  delivered  to  him  in  1894,  yet 
he  took  the  papers  from  Marquell  upon  the  express  agreement 
that  he  would  hold  them  until  the  death  of  Marquell,  and  then 
deliver  them  as  soon  as  possible  to  the  persons  named  by  Mar- 
quell, who  were,  in  fact,  the  grantees  mentioned  in  the  several 
deeds.  These  deeds  had  been  properly  signed  and  acknowl- 
edged by  the  grantor,  the  contracts  were  apparently  consum- 
mated, and  the  deeds  were  left  in  the  power  of  Jones,  a  third 
party,  with  special  instructions  to  hold  them  until  the  death  of 
Marquell,  and  then  to  deliver  them  as  soon  as  possible  to  the 
particular  persons  named  by  the  grantor.  Jones  accepted  the 
trust,  and,  under  these  circumstances,  there  can  be  no  reason 
for  holding  that  such  a  delivery  was  not  binding.  The  mistake 
made  by  Jones,  some  five  years  afterward,  in  returning  the 
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papers  to  Marquell,  did  not  and  could  not  affect  the  titles  con- 
veyed by  the  deeds  deposited  with  him. 

The  fact  that  the  deed  to  Anna  E.  St.  Clair,  contained  in  the 
envelope  last  delivered  to  Jones,  was  among  the  papers  first 
delivered,  was  sufficiently  shown  by  its  date,  and  by  the  declara- 
tion of  Samuel  Marquell  when  he  returned  the  papers  to  Jones. 
It  appeared  upon  its  face  that  it  had  been  executed  April  n, 
1894,  while  the  date  of  the  return  of  the  papers  to  Jones  was 
in  1899. 

The  evidence  that  Samuel  Marquell  intended  to  convey  the 
whole  of  the  west  120  acres  to  his  daughter,  Anna.E.  St.  Clair, 
was  practically  uncontradicted,  and  his  deed  of  April  u,  1894, 
confirmed  the  intention  he  had  often  expressed.  No  reforma- 
tion of  the  deed  of  Anna  E.  St.  Clair  was  necessary,  and  she 
asked  for  none.  For  the  purpose  of  quieting  her  title  to  the 
west  120  acres,  it  was,  however,  competent  for  her  to  prove 
that  there  was  a  mistake  in  the  description  of  the  land  in  the 
deed  to  David  Michael  and  Emma  Zehner,  which  appeared  to 
have  been  executed  the  same  day  that  her  deed  was  made,  and 
which  purported  to  convey  to  these  persons  fifty  acres  of  the 
land  described  in  the  deed  to  the  said  Anna  E.  St.  Clair.  On 
this  point,  also,  the  evidence  furnished  by  the  deeds  themselves, 
the  situation  and  description  of  the  other  lands  owned  by  Sam- 
uel Marquell,  and  his  repeated  declarations  of  his  intention  to 
give  the  north  fifty  acres  of  the  east  120  acres  to  David  Michael 
and  Emma  Zehner,  was  strong  and  convincing,  and  there  was 
no  evidence  to  the  contrary. 

The  deed  to  Willetts  Marquell  and  Samuel  Marquell,  Jr., 
purporting  to  convey  to  them  the  south  seventy  acres  of  the  120 
acres  conveyed  to  Anna  E.  St.  Clair,  was  executed  April  — , 
1899,  being  some  five  years  after  the  deed  to  Anna  E.  St.  Clair. 
The  deed  to  the  latter  took  effect  from  the  time  of  its  delivery 
to  Albert  Jones,  and  the  later  deed  to  the  grandchildren  could 
convey  no  part  of  the  land  already  conveyed.  (Stout  v.  Rayl, 
146  Ind.  379,  385,  45  N.  E.  515.) 

The  evidence  leaves  no  room  for  doubt  that  a  mistake  was 
made  by  the  draftsman  of  the  deed  to  Willetts  Marquell  and 
Samuel  Marquell,  Jr.,  and  that  the  grantor  intended  to  convey 
to  his  two  grandchildren  the  south  seventy  acres  of  the  east  120 
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acres  of  the  tract  described,  instead  of  the  south  seventy  acres  of 
the  west  120  acres. 

The  execution  of  the  deeds  contained  in  the  envelope  which 
was  delivered  to  Jones  for  the  several  grantees  was  in  the  nature 
of  a  family  settlement,  and  its  purpose  should  be  effectuated,  if 
such  purpose  is  clear,  and  can  be  executed  without  a  violation  of 
any  rule  of  law.  It  is  evident  from  the  proof  that  Samuel  Mar- 
quell  intended  to  divide  and  dispose  of  his  entire  tract  of  240 
acres  in  a  different  manner  from  that  which  would  take  place 
under  the  statute  of  descent.  The  deed  to  his  daughter,  Anna 
E.  St.  Clair,  conveyed  to  her  the  whole  of  the  west  120  acres 
of  the  tract.  It  recited  a  consideration  of  $1,000,  as  well  as  love 
and  affection.  The  grantor  had  frequently  pointed  out  the 
land  which  he  intended  for  her,  and  the  portion  designated  was 
precisely  that  described  in  the  deed  to  her  of  April  1 1,  1894.  It  is 
highly  improbable  that  he  would  have  conveyed  to  her  the 
whole  120  acres,  and  at  the  same  time,  or  at  a  later  day,  design- 
edly conveyed  the  same  property  to  his  two  grandchildren  and 
two  stepchildren.  He  had  another  tract  of  the  same  size,  and 
of  nearly  the  same  value,  out  of  which  he  could  have  given  to 
his  grandchildren  and  stepchildren  the  same  proportion  of  his 
lands  without  injustice,  and  without  a  conflict  with  his  former 
conveyance  to  his  daughter.  The  deeds  were  received  by  the 
several  grantees  the  day  after  the  funeral  of  the  grantor,  Samuel 
Marquell,  and,  so  far  as  the  evidence  discloses,  were  accepted 
by  them  without  knowledge  of  any  error  in  the  description  of 
the  lands  conveyed.  The  mistake  therefore  may  be  regarded 
as  a  mutual  one;  and,  in  furtherance  of  the  intention  of  the 
grantor,  and  because  of  the  strong  and  clear  equity  of  this  case, 
the  deed  to  David  Michael  and  Emma  Zehner,  and  that  to  Wil- 
letts  Marquell  and  Samuel  Marquell,  Jr.,  we  think  should  be 
reformed. 

It  is  said  that  family  settlements  are  treated  with  especial 
favor  by  the  courts,  and  that  equities  are  admitted  with  regard 
to  them  which  are  not  applied  to  agreements  generally,  and 
this  on  the  ground  that  the  honor  and  peace  of  families  make 
it  just  and  proper  to  do  so.  (12  Am.  &  Eng.  Encyc.  of  Law 
[2d  ed.],  875.)  Although  the  conveyances  of  the  lands  in  this 
case  may  not  have  been  technically  a  family  settlement,  yet  the 
transaction  so  nearly  resembles  such  a  disposition  of  the  prop- 
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erty  of  the  grantor  that  no  violence  is  done  to  the  law  in  apply- 
ing to  it  the  equitable  principles  which  usually  govern  such 
arrangements. 

It  is  also  to  be  observed  in  this  connection  that  neither  of  the 
deeds  to  David  Michael  and  Emma  Zehner,  nor  to  Willetts 
and  Samuel  Marquell,  Jr.,  purported  to  be  a  mere  voluntary 
conveyance,  but  each  stated  a  money  consideration  of  $i  in  addi- 
tion to  the  consideration  of  love  and  affection.  In  this  respect 
they  resemble  the  deed  in  Mason  v.  Moulden  (58  Ind.  1),  in 
which  case  the  court  held  that  the  grantee  was  not  a  mere 
volunteer. 

There  is  no  merit  in  the  objection  that  the  conveyance  of  the 
lands  by  the  deeds  delivered  to  Jones  was  an  attempted  testa- 
mentary disposition  of  this  part  of  the  estate  of  the  grantor, 
and  the  point  needs  no  further  consideration. 

The  court  properly  refused  to  allow  any  sum  for  the  attorney's 
fees  for  the  plaintiff  below.  All  the  defendants  appeared  to  the 
action,  and  contested  the  matters  stated  in  the  complaint.  They 
derived  no  benefit  whatever  from  the  services  of  the  attorneys 
employed  by  the  plaintiff,  and  were  obliged  to  employ  and  pay 
counsel  to  represent  them.  The  statute  authorizing  an  allow- 
ance of  attorney's  fees  in  suits  for  partition  was  not  intended  to 
apply  to  such  a  case.  (Burns'  Rev.  Stat.  1894,  §  1222;  Bell  v. 
Shaffer,  154  Ind.  413,  425,  56  N.  E.  217;  Osborne  v.  Eslinger, 
155  Ind.  351,  364,  58  N.  E.  439,  80  Am.  St.  Rep.  240.) 

Upon  the  whole  of  the  evidence,  we  are  of  the  opinion  that 
the  finding  of  the  court  that  no  advancement  had  been  made  to 
Anna  E.  St.  Clair  was  correct.  However,  in  the  view  we  have 
taken  of  the  case,  it  was  not  material,  in  the  present  suit,  at 
least,  whether  the  conveyance  to  her  of  the  120  acres  was  an 
advancement,  a  gift,  or  a  sale.  The  several  deeds  disposed  of 
the  entire  tract  of  240  acres,  so  that  there  was  no  occasion  to 
consider  the  question  of  advancements. 

For  the  reasons  stated,  the  judgment  is  reversed,  with  in- 
structions to  the  court  to  overrule  the  demurrers  to  the  third 
paragraph  of  the  cross-complaint  of  David  Michael  and  Emma 
Zehner,  and  to  sustain  the  motions  of  Anna  E.  St.  Clair,  David 
Michael,  Emma  Zehner,  Willetts  Marquell,  and  Samuel  Mar- 
quell,  Jr.,  for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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gifts  causa  mortis,  ii,  142. 

GUARDIAN  AND  WARD. 

guardians  ad  litem  in  probate  proceedings,  iii,  679. 
foreign  guardian,  v,  482. 

transactions  between  guardian  and  ward,  v,  634. 
contract  of  guardian,  v,  684. 
See  Jurisdiction. 

HEIR. 

heir  when  bound  by  debt  of  ancestor,  vi,  175. 

HEIRLOOMS. 

heirlooms,  viii,  68. 

Vol.  VIII  — 48  l 
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HUSBAND  AND  WIFE, 
community  property,  i,  502. 
antenuptial  contracts  and  jointure,  i,  567. 
conditions  inimical  to  the  marriage  relation  generally  void  as  against 

public  policy,  iii,  164. 
wife's  right  to  administer  as  affected  by  her  conduct,  iv,  660. 
effect  of  marriage  on  will,  v,  293. 
election  by  widow,  v,  663. 
widow's  right  to  temporary  support,  vi,  647. 

See  Devise  ;  Dower  ;  Election  ;  Estates  ;  Paraphernalia. 

IMPROVEMENTS. 

allowance  for  permanent  improvements,  ii,  426. 

INCOME. 

effect  of  bequest  of  income  on  principal,  iv,  265. 

capital  or  income  as  applied  to  stock  dividends,  vi,  377. 

income  of  trust  fund  or  property  as  subject  to  claims  of  creditors,  vi, 

485. 
annuity  or  income,  vii,  743. 

INSURANCE. 

moneys  due  from  mutual  assessment  association  as  subject  to  will, 
vii,  155. 

INTEREST. 

interest  when  charged  against  executor  or  administrator,  vi,  548. 

INTERSTATE  COMITY.     See  Conflict  of  Laws. 

INVENTORY. 

inventory  of  decedent's  estate,  iii,  692. 

inventory  as  to  real  estate,  iv,  406. 

effect  of  omission  to  file  inventory,  v,  327. 

JURISDICTION. 

probate  jurisdiction,  i,  100. 

principal  and  ancillary  jurisdiction,  i,  669. 

jurisdiction  of  chancery  as  to  maintenance  of  an  infant,  vi,  253. 

LACHES. 

the  doctrine  of  laches  as  applied  to  claims  against  decedent's  estate, 

iii,  249. 
laches,  v,  307. 
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LEGACY. 

distinction  between  annuities  and  legacies,  ii,  128. 
when  legacies  are  a  charge  upon  the  lands  devised,  ii,  256. 
distinction  between  specific  and  demonstrative  legacies,  ii,  269. 
when  legacy  begins  to  draw  interest,  iii,  563. 
cumulative  or  substituted  legacies,  iv,  275. 
refunding  of  legacies,  iv,  422. 
legacy  as  affected  by  trust,  iv,  486. 
demonstrative  legacies,  iv,  687. 
money  as  subject  of  bequest,  vi,  26. 
specific  legacy,  vi,  273. 
when  legacy  charged  upon  land,  vi,  455. 
See  Misnomer;  Trusts  and  Trustees. 

LEGAL  REPRESENTATIVES. 

who  are  legal  representatives,  iii,  388. 
legal  and  personal  representatives,  vi,  474. 

LIFE-TENANT. 

possession  and  security  by  life-tenant,  vi,  36. 
See  Remainder. 

MENTAL  CAPACITY. 

testamentary  capacity  as  affected  by  monomania,  i,  377. 
testamentary  capacity  as  affected  by  drunkenness,  i,  399. 
insane  delusion  as  affecting  testamentary  capacity,  ii,  352. 
mental  capacity  to  make  a  will,  v,  382. 

effect  of  intemperance  on  mental  capacity  to  make  a  will,  vi,  20a 
opinion  evidence  as  to  mental  capacity,  vi,  584. 
evidence  of  testamentary  capacity  as  affected  by  time,  vii,  19. 
mental  capacity  as  affected  by  spiritualism,  viii,  455. 
physical  condition  as  affecting  mental  capacity,  viii,  726. 
See  Evidence. 

MISNOMER. 

misnomer  in  gift  to  legatee,  iv,  81. 

MUNICIPAL  CORPORATIONS. 

municipal  corporations  as  legatees  or  devisees,  iv,  113. 
See  Corporations. 

PARAPHERNALIA. 

paraphernalia,  viii,  56. 

PARTITION. 

partition  of  decedent's  estate,  iii,  497. 
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PARTNERSHIP. 

continuance  of  partnership,  i,  725. 

interest  of  deceased  partner  in  partnership;  rights  of  surviving  part- 
ner, vi,  61. 

PEDIGREE. 

matters  of  pedigree,  i,  483. 

PERPETUITIES. 

doctrine  of  perpetuities,  i,  451. 
restraints  on  alienati6n,  ii,  318. 
suspension  of  power  of  alienation,  vi,  395. 

PLEADING  AND  PRACTICE. 

suit  must  be  brought  in  name  of  real  party  in  interest,  ii,  112. 
issue  of  devisavit  vel  non,  Hi,  49. 
conclusiveness  of  probate  decrees,  iii,  540. 
the  issue  of  non  est  factum,  iii,  546. 
See  Demurrer;  Evidence. 

POWERS. 

power  of  sale  of  real  estate  by  executor,  iv,  395. 

termination  of  power  of  sale,  v,  64. 

execution  of  a  power  by  a  court,  v,  546. 

distinction  between  power  and  trust,  v,  566. 

power  of  sale  extinguished  by  election  to  take  land,  vii,  627. 

whether  power  to  sell  includes  power  to  mortgage,  vii,  687. 

PROBATE. 

rights  before  probate,  iv,  634. 

PUBLIC  ADMINISTRATOR. 

public  administrators,  iii,  662. 

REMAINDER. 

on  remainders,  i,  70a 
contingent  remainders,  iii,  318. 

expenses  as  between  life-tenant  and  remaindermen,  v,  692. 
See  Life- Tenant. 

RENUNCIATION. 

renunciation,  vii,  68. 

See  Executors  and  Administrators. 

RESIDUE. 

limitations  on  residuary  clause,  iv,  491. 
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REVOCATION. 

revocation  of  wills  by  marriage,  ii,  268. 

codicil  as  revocation,  vii,  486. 

revocation  by  mutilation,  cancellation,  or  destruction,  vii,  565. 

SALE. 

sale  of  decedent's  property  by  executor  or  administrator,  i,  179. 

SET-OFF. 

set-off  or  counterclaim  as  affecting  estate,  viii,  331. 

SHELLEY'S  CASE. 

rule  in  Shelley's  case,  i,  41a 

SPECIFIC  PERFORMANCE. 

specific  performance  in  Probate  Court,  ii,  683. 

SURVIVORSHIP. 

survivorship  in  common  disaster,  vi,  46a 

TAX. 

succession  or  inheritance  tax,  i,  212;  ii,  38;  v,  44. 

TESTAMENTARY  CAPACITY.     See  Mental  Capacity. 

TRUSTS  AND  TRUSTEES. 

charitable  trusts,  i,  326. 
investment  by  trustees,  i,  431. 
implied  trusts,  i,  661. 

on  the  doctrine  of  spendthrift  trusts,  ii,  532. 
foreclosure  of  a  deed  of  trust,  ii,  649. 
equitable  doctrine  of  constructive  trusts,  iii,  636. 
precatory  trusts,  v,  144. 

transactions  between  trustee  and  cestui  que  trust,  v,  585. 
identification  of  trust  fund,  vi,  213. 

resulting  trust ;  consideration  from  one  conveyance  to  another,  vi,  525. 
no  failure  of  trusts  for  want  of  trustee,  vii,  191. 
dry  trusts,  vii,  589. 

statute  of  limitation  as  defense  to  breach  of  trust,  viii,  436. 
See  Devise;  Income;  Legacy;  Powers. 

UNDUE  INFLUENCE. 

undue  influence,  i,  117. 

undue  influence  by  mistress,  iv,  75. 

provision-  of  will*  a&  affecting  issue  of  undue  influence,  vi,  30a 

VESTING. 

vesting,  v,  79. 
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WILL. 

nuncupative  wills,  ii,  171. 

agreement  to  make  will,  ii,  577;  iv,  542. 

of  conditions  in  terror  em,  iii,  62. 

contest  of  probate,  iii,  710. 

instrument  testamentary,  contract  or  deed,  iv,  217. 

signing  will  by  mark,  iv,  258. 

reference  in  will  to  another  paper  or  document,  iv,  444. 

erasures  and  alterations  in  will,  iv,  646. 

signing  of  will,  v,  416. 

witnesses  to  will,  v,  614. 

jurisdiction  to  construe  wills,  v,  702. 

effect  of  destruction  of  a  will  on  prior  one,  vi,  6. 

testator's  body  as  subject  to  his  will,  vi,  319. 

lost  will,  vi,  337. 

will  of  Senator  Fair,  vi,  618. 

when  will  void  for  uncertainty  in  quantity  or  amount,  vii,  679. 

See    Construction;    Delusions;    Devise;    Estates;    Evidence; 
Mental  Capacity;  Probate;  Revocation;  Undue  Influence. 
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ABATEMENT. 

effect  of,  on  accounting,  vii,  509. 

of  action  as  affected  by  revocation  of  letters  to  special  administrator, 

v,  213. 
of  legacy  or  devise,  vii,  509. 

ACCELERATION. 

of  devise,  viii,  654. 

ACCOUNTING. 

account  subject  to  correction  during  administration,  iii,  31.        ^ 

account  surcharged  with  irregular  disbursements,  iii,  666. 

administrator  chargeable  with  allowance  of  fraudulent  claims,  vi,  87. 

administrator  chargeable  with  amount  received  and  not  with  ap- 
praised value,  v,  148. 

administrator  not  allowed  for  services  in  his  own  individual  interests, 
v,  640. 

allowance  of  commissions,  i,  235. 

allowance  of  counsel  fees,  i,  235. 

allowance  for  attorney's  services,  i,  553. 

allowance  for  attorney's  fees,  ii,  714. 

allowance  for  attorney's  fees  and  extra  services,  v,  148. 

allowance  to  executors  for  compensation  and  expenses  of  litigation,  v, 

345. 
allowance  for  expenses  of  litigation,  vi,  50. 
allowance  for  support  of  widow,  i,  500;  vii,  172. 
all  persons  interested  must  be  duly  cited,  viii,  359. 
annual  interlocutory,  effect  of,  ii,  45. 
apportionment  of  costs  of  audit,  v,  640. 
as  affected  by  abatement,  vii,  509. 
as  affected  by  ex  parte  orders  directing  payment  of  unauthorized 

bills,  v,  148. 
as  affected  by  limitation,  v,  363. 

[759] 
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ACCOUNTING  —  Continued. 

burden  of  proof  to  establish  falsity  of  account,  iii,  31. 

by  executor  for  property  sold  to  him,  vi,  446. 

by  guardian,  v,  297,  627. 

by  personal  representative  of  deceased  executor  or  administrator,, 
iii,  65. 

commissions  disallowed  for  misconduct,  ii,  404. 

conclusiveness  of  decree  of  distribution,  iv,  82. 

conclusiveness  of  receipt,  vii,  268. 

debt  owing  by  administrator  to  estate,  iv,  689. 

decree  on  condition,  ii,  589. 

distinction  between  final  and  interlocutory,  i,  367. 

duty  of  Probate  Court,  i,  139. 

effect  of  accounting  by  a  guardian,  iii,  260. 

effect  of  annual  accountings,  vi,  50,  87. 

effect  of  annual  settlements,  iv,  48. 

effect  of,  as  estoppel,  v,  148. 

effect  of  discovery  of  new  assets   after  discharge,  vii,  336. 

effect  of  executor's  failure  to  reply  to  objections,  vii,  192. 

effect  of  failure  to  publish  notice  for  claims  by  executor,  vii,  192. 

effect  of  final  decree,  vii,  590. 

effect  of  final  decree  of  distribution,  iii,  534. 

effect  of  final  settlement,  ii,  589. 

effect  of  final  settlement  and  discharge,  vii,  336. 

effect  of  no  objections,  ii,  594. 

effect  of  receipts,  i,  425. 

error  in  balances  does  not  bind  persons  not  a  party,  vii,  172. 

essentials  of  decree,  ii,  688. 

exception  necessary  to  disallowance  of  expenses  to  secure  review 
on  appeal,  iv,  17. 

executor  chargeable  with  money  or  property  lost  through  negli- 
gence, iv,  17;  v,  241. 

executor's  liability  for  mistake,  ii,  359. 

executor  not  discharged  until  trust  fully  executed,  iv,  325. 

expense   of  bookkeeper   disallowed,   vii,   554. 

expenses  of  litigation  disallowed  when  result  of  neglect  of  duty,, 
vi,  87. 

failure  to  account  not  barred  by  statute  of  limitation,  iii,  640. 

final  accounting  conclusive  against  collateral  attack,  vi,  121. 

funeral  expenses,  v,  148. 

hearing  of  objections  to  account,  iii,  666. 

includes  inventory,  v,  148. 

individual  liability  of  executor  not  determined  on,  vi,  543. 

interest  on  advancements,  v,  329. 
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ACCOUNTING  —  Continued. 

jurisdiction  of  Probate  Court,  iii,  355. 

jurisdiction  of  Probate  Court  or  of  court  of  equity,  v,  457;  vii,  385. 

liability  of  executor  for  devastavit  of  cocxecutor,  iv,  96. 

limitation  of  time  to  open  under  Iowa  statute,  iv,  23. 

liquor  license,  iv,  519. 

may  be  compelled,  iii,  408. 

not  affected  by  failure  to  appraise,  vii,  192. 

not  conclusive  as  against  person  legally  entitled  to  money,  v,  473- 

not  evaded  on  ground  of  nullity  of  appointment,  v,  208. 

notice  to  heirs  and  next  of  kin,  iii,  355. 

objection  must  be  in  charge  or  discharge,  and  not  seek  to  re- 
cover demand,  i,  547. 

objection  must  be  specifically  made,  viii,  154. 

objection  that  sale  of  real  estate  should  be  set  aside  not  con- 
sidered, vii,  192. 

of    executors    and    administrators,    limitation,    i,    139. 

of  executor  in  one  State  not  reviewed  in  another,  viii,  555. 

pending  decree  of  distribution  at  instance  of  creditor,  iii,  456. 

proceeds  of  equitable  mortgage,  iv,  401. 

proceedings  for,  should  be  regular,  and  proceed  by  written  account, 

ii,  594. 
reference  on,  viii,  194. 

requisites  of,  notice  on  final  settlement,  ii,  45. 
responsibility  of  administrator  for  price  bid  by  him  on  sale,  i,  177. 
responsibility  of  administrator  for  money  received  after,  iii,  241. 
right  of  trustees  of  insolvent  legatee  to  buy,  v,  241. 
should  not  be  unnecessarily  delayed,  iii,  211. 
subject  to  equitable  rules,  ii,  45. 
surcharge  of  executor's   account  on  account  of  his  illegal   acts, 

iv,  186. 
surviving  partner,  ii,  1. 

tender  on  condition  of  signing  receipt  not  valid,  v,  363. 
when  administrator  chargeable  with  interest,  v,  363. 
when  administrator  relieved  as  to  details,  v,   148. 
when  administrator  surcharged  for  neglect  to  dispose  of  assets, 

"i,  434. 
when  claimant  not  estopped  by  acceptance,  v,  363. 
when  executors  chargeable  with  interest,  v,  345. 
when  executors  not  allowed  to  restate  account,  v,  241. 
when   executor   not   entitled   to   compensation   or   allowance    for 

attorney's  fees,  vii,  554. 
when  final  account  not  opened,  iii,  31. 
when  none  required  from  life  tenant  to  remainderman,  vi,  33. 
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ACCOUNTING—  Continued. 

when  not  allowed  attorney's  fees,  v,  3/63. 

when  not  chargeable  with  difference  between  amount  realized  and 

as  appraised,  vii,  192. 
when  not  conclusive  in  equity,  vi,  654. 
who  may  ask  for,  i,  139. 

See  Commissions  ;  Jurisdiction. 

ACCOUNT  STATED. 

account  rendered  by  tenant  in  common  to  cotenant,  vi,  357. 

evidence,  viii,  1. 

when  executor  or  administrator  bound  by,  viii,  1. 

ACCUMULATION. 

of  income,  i,  420. 
of  surplus,  ii,  465. 

ACTION. 

against  a  foreign  executor,  ii,  74. 
right  of,  to  maintain  it;  quiet  title,  ii,  297. 

when  may  be  maintained  against   executor   or  administrator  for 
failure  to  pay,  iv,  48. 

ADEMPTION. 

of.  legacy,  viii,  635. 

ADMINISTRATION. 

by  agreement  of  parties  in  interest,  vi,  438. 
when  dispensed  with  by  amicable  distribution,  viii,  709. 
See  Executors  and  Administrators. 

ADOPTION. 

of  child  as  revocation  of  will,  vii,  212. 
status  of  adopted  children,  i,  215. 
See  Children. 

ADVANCEMENT. 

apportionment  of,  as  between  distributees,  vi,  619. 

as  evidence  of  indebtedness,  vii,  268. 

burden  of  proof,  ii,  458. 

do  not  bear  interest,  i,  727. 

effect  of  provision  for,  in  will,  vi,  8. 

effect  on  distribution,  iii,  458. 

presumption,  ii,  96. 

purchase  of  land  subject  to,  vii,  271. 

to  heir  under  Illinois  statute,  viii,  489. 

when,  cannot  be  deducted  from  distributive  share,  v,  572. 

when  evidence  not  sufficient  to  show,  vi,  87. 
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ADVANCEMENT—  Continued. 

when  interest  thereon  chargeable,  v,  329. 
when  interest  not  chargeable,  vi,  619. 

ADVERSE  POSSESSION. 

adverse,  by  United  States,  for  purpose  of  cemetery,  viii,  689. 
description  in  deed  not  affected  by  belief  or  supposition,  ii,  610. 
essentials  of,  ii,  559. 

AFTERBORN  CHILDREN. 

effect  of,  no  express  provision  for,  in  will,  vi,  202. 
trust  for  benefit  of,  created  by  will,  vii,  498. 
See  Children. 

AGREEMENT  TO  MAKE  WILL. 

as  affected  by  attempt  to  create  trust  in  real  estate,  vi,  343. 

as  affected  by  statute  of  frauds,  vi,  505;  vii,  305. 

by  wife,  in  husband's  favor,  i,  600;  iv,  1. 

competency  of  witness,  v,  343. 

effect  of  statute  of  frauds,  vii,  296. 

essentials  of,  vi,  488. 

evidence  must  be  clear  and  convincing,  vii,  296. 

evidence  to  establish,  iv,  522. 

may  be  enforced  in  equity,  ii,  568. 

proof  should  be  clear  and  certain,  vi,  343. 

validity  of,  as  affected  by  statute  of  frauds,  vi,  343. 

what  necessary  to  establish,  iii,  178. 

ALIEN. 

right  to  annuity  under  a  will,  v,  643. 

ALIENATION. 

suspension  of  power. 
See  Perpetuities. 

ALTERATION. 

of  will,  ii,  219. 

See  Construction;  Will. 

AMBIGUITY.      See  Construction. 

ANCILLARY  ADMINISTRATION. 

duty  of  ancillary  administrator,  ii,  74;  iii,  486. 

jurisdiction  to  issue  letters,  v,  536. 

liability  for  counsel  fees,  iv,  23. 

property  subject  to  taxation,  iv,  23. 

rights  of,  as  to  corporate  stock,  vii,  288. 

title  and  powers  of,  vii,  374. 

when  not  liable  for  interest,  iv,  23. 
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ANNUITY. 

as  specific  legacy,  v,  643. 
distinction  between,  and  income,  vii,  738. 
effect  of  bequest  of  interest,  ii,  125. 
when  charged  upon  land,  iii,  428. 

APPEAL. 

admission  of  evidence  on,  under  Illinois  statute,  vi,  529. 

admission  of  improper  evidence  does  not  require  reversal,  if  jury 

specifically  instructed  to  disregard  it,  ii,  238. 
allowance  for  commissions  not  disturbed  on,  vii,  554. 
appellant  must  be  prejudiced  by  condition,  iv,  325. 
appellate  court  may  dispose  of  entire  questions  involved,  iv,  122. 
appellate  court  will  not  disturb  exercise  of  discretion,  i,  487. 
argumentative  charge  not  reversible  error,  ii,  355. 
as  affected  by  misconduct  of  a  juror,  v,  369. 
as  affected  by  weight  of  evidence,  ii,  7. 
assignment  of  cross-errors  in  administrator's  appeal,  vi,  87. 
bound  by  requested  instructions  though  erroneous,  v,  264. 
by  administrator,  i,  553;  ii,  430. 
by  executor,  effect  of,  as  renunciation,  vii,  58. 
comments  of  counsel  not  reversible  error,  vi,  325. 
conclusiveness  of  finding  of  a  referee,  v,  197. 
conclusiveness  of  findings  of  fact,  v,  599;  viii,  689. 
costs   of,   incurred   by   executor  when  not  chargeable   to   estate, 

ii,  148. 

costs  of,  when  payable  out  of  estate,  viii,  142. 

decision  of  court  below  must  be  final  to  justify,  vi,  258. 

determination  of  trial  court  as  to  sufficiency  of  evidence,  v,  369. 

discretion  of  probate  judge  upheld  if  no  abuse,  ii,  154. 

discretion  of  a  trial  court  in  framing  issues  not  disturbed,  ii,  633. 

documents  on  fraud  in  evidence  not  considered,  v,  148. 

effect  of  ambiguity  in  judgment,  v,  686. 

effect  of  error  in  admitting  evidence  when  findings  otherwise  sup- 
ported, vii,  520. 

effect  of    finding,  vii,  172. 

effect  of  rehearing,  i,  690. 

effect  of  submission  to  a  nonsuit  by  administrator,  iii,  512. 

equity  case  reviewable  by  appeal  rather  than  by  writ  of  error, 
vi,  258. 

error  in  admission  of  evidence  not  prejudicial,  viii,  305. 

error   in   admitting  or   rejecting    evidence,    v,    178. 

errors  in  interlocutory  decree  which  may  be  corrected  in  final 
decree  not  ground  for  reversal,  iii,  430. 

errors  in  receiving  or  excluding  evidence,  v,  264. 
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error  must  be  specified  in  court  below,  i,  504. 

error  must  be  specifically  pointed  out,  v,  155. 

exception  must  be  supported  by  record  or  evidence,  iii,  343. 

exception  to  giving  or  refusing  instructions  to  jury,  in  equity,  case 

not  reviewed,  ii,  179. 
finality  of  decree  on  the  merits,  iv,  96. 
findings  conclusive,  iii,  456,  565;  iv,  709;  v,  216,  498;  vi,  311,  348,  488; 

vii,  172. 
finding  of  fact  affirmed  when  testimony  not  incorporated,  iii,  47. 
finding  of  fact  by  trial  court  when  not  set  aside,  ii,  430. 
findings  of  fact  not  reversed,  iii,  456. 
general  objection  to  document  does  not  raise  question  of  better 

evidence,  vi,  156. 
harmless  error,  ii,  297;  viii,  102. 
illegality   of  order  sustained  by   evidence   when  not   reversible,   vi, 

325. 
judge's    charge    may    be    misleading    without    requiring    reversal, 

ii,  238. 
judgment  not  reversed  because  some  finding  outside  of  issue,  iv,  54. 
limitation  of  questions  on,  v,  530. 
misjoinder  cannot  be  raised  on,  viii,  294. 
modification  of  judgment  in  accounting,  viii,  194. 
must  be  exception  to  disallowance  of  expenses  to  secure  review, 

iv,  17. 
objections  to  pleading  cannot  be  taken  for  the  first  time  on,  iv,  61. 
objections  cannot  be  raised  for  first  time  on,  ii,  216;  iv,  76;  v,  464; 

vi,  343- 
objections  not  taken  below  waived,  vii,  454. 
order  removing  executor  not  interfered  with,  vii,  310. 
presumption  as  to  finding  of  facts  in  court  below,  viii,  25. 
presumption  as  to  sufficiency  of  evidence,  vi,  331. 
questions  must  be  embodied  in  bill  of  exceptions,  iii,  271. 
record  must  contain  transcript  of  testimony,  vi,  695. 
record   should   clearly   state    grounds   upon   which   questions    and 

answers  are  excluded,  v,  155. 
regularity  of  proceedings  cannot  be  questioned  for  first  time  on, 

ii,  S89. 
regularity  of  proceedings  in  Probate  Court  presumed,  iii,  371. 
rejection  of  cumulative  testimony  may  be  harmless  error,  vi,  229. 
remedy  by,  i,  610. 
requisites  as  to  notice,  v,  213. 
review  of  instructions  on  feigned  issues,  vi,  695. 
right  of  executor  to  appeal  to  United  States  Supreme  Court,  iv,  144. 
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right  of  executor  to,  vi,  419;  vi,  576. 

right  of  an  interested  taxpayer,  in  case  of  charitable  bequest, 
iv,  338. 

verdict  as  to  testamentary  capacity  not  disturbed,  iv,  153. 

verdict  conclusive,  iv,  61;  vii,  14. 

waiver  of  errors,  v,  369. 

when  credits  for  the  differences  on  accounting  allowed  and  sus- 
tained, vii,   192. 

when  errors  committed  by  jury  immaterial  in  action  to  set  aside 
will,  v,  216. 

when  evidence  before  court  for  review,  iii,  391. 

when  evidence  not  waived,  viii,  209. 

when  exceptions  present  a  question  of  law  in  New  York  Court  of 
Appeals,  viii,  359. 

when  finding  of  undue  influence  not  disturbed,  viii,  102. 

when  misleading  instructions  to  jury  sufficient  to  reverse,  iii,  519,  543. 

when  one  defense  sufficient,  unnecessary  to  consider  another,  vi, 
552. 

when  statement  of  court  not  error,  viii,  209. 

APPEARANCE. 

effect  of,  on  jurisdiction,  ii,  216. 

APPORTIONMENT. 

costs  of  audit  of  administrator's  account,  v,  640. 

of  dividends,  v,  448. 

of  expenses,  as  between  devisees,  vi,  627. 

of  taxes  as  between  life-tenant  and  remaindermen,  v,  686. 

APPRAISAL. 

effect  of  sale  at  less  than  appraised  value,  vii,  192. 
failure  to  appraise  no  effect  on  final  account,  vii,  193. 
under  succession  tax,  ii,  32. 

ARBITRATION. 

special  administrator,  no  power,  vi,  325. 

ASSETS. 

cause  of  action  for  wrongful  death,  vi,  555. 

certificate  of  stock  as  affected  by  domicile  of  decedent,  vii,  268. 

effect  of  condemnation  proceedings,  vii,  664. 

homestead  as,  vi,  446. 

interest  in  an  executory  contract  of  sale,  vii,  273;  viii,  547. 

land  not  assets  in  hands  of  administrator,  v,  249. 

lease  as,  vii,  534. 

liquor  license,  iii,  434;  iv,  519. 

money  in  bank,  evidence  to  establish  ownership,  vi,  543. 
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moneys  due  from  mutual  benefit  association,  vii,  140,  398. 

notes  secured  by  mortgage,  iv,  617. 

owned  by  nonresident,  have  situs  where  debtor  resides,  vii,  288. 

possession  of,  by  third  party  not  conclusive  as  to  title   against 

claim  of  administrators,  v,  59. 
•stock  of  building  and  loan  association,  iv,  347. 
trust  funds  not,  viii,  146. 

ASSIGNMENT. 

as  collateral  security,  viii,  257. 

of  executor's  claim  for  compensation,  i,  613. 

of  income  due  under  provisions  of  will,  viii,  257. 

of  judgment  recovered  by  infant  for  personal  injuries,  vii,  636. 

of  mortgage  when  set  aside,  viii,  283. 

ATTACHMENT. 

cannot  be  maintained  by  foreign  executor,  vii,  609. 

statutory  liability  of  heirs  for  debts  of  decedent  not  subject  to, 

vi,  146. 
trust  funds,  iv,  178. 
when  interest  of  heirs  not  subject  to,  iv,  359. 

ATTORNEY. 

allowance  of  fees,  i,  235. 
competency  of,  as  witness,  v,  337. 

employment  of,  by  executors  and  administrators,  ii,  714. 
evidence  of,  as  to  conversations  with  deceased,  i,  159. 
when  fees  not  allowed  in  accounting  by  executor,  vii,  554. 
See  C6sts  ;  Counsel  Fees. 

BANKRUPTCY. 

trustee  may  be  appointed  administrator,  viii,  252. 

BOND. 

effect  of  recital  in,  as  an  estoppel,  ii,  488. 

exemption  of  executor  does  not  extend  to  successor,  ii,  205. 

liability  of  administrator's,  iii,  640;  vii,  96. 

liability  on  executor's,  iv,  513. 

liability  of  surety  on  administrator's,  iii,  53,  681. 

liability  of  sureties,  vii,  140. 

liability  of  sureties  on  executor's  bond,  vi,  121. 

liability  of  surety  on  a  probate,  iii,  211. 

no  action  on  executor's   bond   until  after  accounting  in  proper 

tribunal,  v,  457. 
of  administrator,  insolvency  no  defense,  ii,  487. 
of  executor,  when  does  not  obligate  to  settle  account,  vi,  33. 
of  guardian,  liability  for  proceeds  of  sale  of  real  estate,  ii,  488. 
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BUILDING  AND  LOAN  ASSOCIATION. 

effect  of  death  of  a  member,  vi,  311. 
rights  of  foreign  administrator,  iv,  347. 

BURIAL. 

as  affected  by  statute,  vi,  314. 

right  of,  in  next  of  kin,  and  not  in  executor  or  administrator,  vi,  314. 

CHANCERY.      See  Equity. 

CHARITABLE  BEQUESTS. 

appointment  of,  by  power  in  will,  v,  31. 

as  affected  by  common  law  and  statute,  vi,  234. 

as   affected   by   general   character   and    uncertainty   in   its   object, 

vi,  234. 
as  affected  by  judgment  or  discretion  of  trustee,  vi,  234. 
as  affected  by  rule  against  perpetuities,  ii,  708;  iv,  122. 
bequest  to  -a  municipal  corporation,  iv,  106. 
change  in  use,  i,  571. 
construction  of,  iv,  434. 

construction  of,  "  for  maintenance  of  public  library,"  viii,  325. 
court  may  select  beneficiary  from  a  class  named,  v,  548. 
distinction  between  identity  and  relationship  of  cestui  que  trust,  i,  308. 
doctrine  of  cy  pres,  i,  358. 

effect  of  abandonment  of  an  incorporated  school,  i,  358. 
effect  of  ambiguity  in  codicil  revoking  gift,  iv,  288. 
effect  of  leaving  lands  or,  subject  to  discretion  of  trustees,  v,  567. 
gift  to  a  library,  i,  308. 
impossible  conditions,  v,  567. 
jurisdiction  of  equity,  i,  308. 
jurisdiction  of  Probate  Court,  iv,  106. 
keeping  of  a  cemetery  lot,  i,  440. 
maintenance  of  a  church  or  religious  services,  iv,  122. 
Methodist  church,  ii,  708. 
not  void  for  uncertainty  in  beneficiary,  iv,  122. 
public  lyceum  and  library,  i,  440. 
public  park,  i,  440. 
right  of  corporation  to  take,  ii,  664. 
right  of  an  interested  taxpayer  to  appeal,  iv,  338. 
to  keep  burial  lot  and  monument  in  good  order,  vi,  47. 
to  a  missionary  society  by  wrong  name,  ii,  304. 
to  orphan  asylum,  iv,  719. 
to  Salvation  Army,  ii,  708. 
to  a  school  by  wrong  name,  ii,  394. 
to  unincorporated  voluntary  association,  ii,  708. 
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trustees  may  have  power  to  select  beneficiaries,  vi,  234. 

uncertainty  as  to  beneficiary,  iv,  76. 

use  of  widows  and  orphans'  fund,  iv,  434. 

village  chapel,  i,  440. 

CHATTEL  MORTGAGE. 

presumption  as  to  ownership,  viii,  407. 

rights  of  mortgagee  as  against  executor  of  mortgagor,  viii,  407. 

CHILDREN. 

adopted,  rights  of,  i,  215;  iv,  134. 

adopted,  not  included  in  lawful  issue,  v,  197. 

advancements  to,  i,  727. 

bequests  including  afterborn,  iv,  704. 

effect  of  adoption  on  revocation  of  will,  vii,  212. 

illegitimate,   may   be   included   in   description   of   heirs   by   blood, 

iv,  304. 
of  the  half  blood,  descent,  i,  537. 
omission  to  provide  for,  in  will,  i,  457. 
presumption  as  to  legitimacy,  iv,  61. 
provision  in  will  for  afterborn,  iii,  172;  iv,  662. 
rights  of  afterborn  children  in  proceeds  of  judicial  sale,  vii,  313. 
See  Afterborn  Children;  Illegitimate  Children. 

CLAIM  AND  DELIVERY.     See  Replevin. 

CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

action  to  subject  real  estate  to  payment  of,  v,  388. 

admission  of  heirs,  when  not  competent,  viii,  277. 

allowance  of  fraudulent  claims,  vi,  87. 

appointment  of  commissioners  under  Michigan  statute,  ii,  177. 

as  affected  by  right  of  set-off,  viii,  329. 

as  affected  by  statute  of  frauds,  vii,  210. 

burden  of  proof  as  to  filing  or  presentment  of  claims,  viii,  277. 

claim  for  rent  under  party-wall  agreement,  vi,  156. 

claim  for  services,  ii,  283;  vi,  305;  vii,  12,  281. 

claim  for  services  as  affected  by  limitation,  viii,   183. 

claim  for  services  requires  express  promise  to  pay,  vi,  179. 

claim  of  son  for  care  and  support,  iv,  567. 

claim  of  wife    against    estate    of    husband    for    borrowed    money, 

vii,  520. 
claim  that  proceedings  were  collusive  not  sustained  by  belief  and 

opinion,  ii,  700. 
community  property  subject  to,  iii,  530. 
creditor,  as  such,  no  right  to  sell  property,  iii,  512. 
Vol,  VIII  — 49 
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devise  when  subject  to,  iii,  374. 

discharged  during  lifetime,  iii,  399. 

effect  of  allowance  of  claim  in  Probate  Court  as  against  heirs, 
iii,  486. 

effect  of  deceased  being  insolvent  under  Missouri  statute,  vii,  629. 

effect  of  election  by  creditor  to  accept  a  devise  in  satisfaction, 
iv,  495. 

effect  of  failure  to  publish  notice,  iii,  79;  vii,  192. 

effect  of  insolvent  debtor  charging  real  property  with  specific  debt, 
vii,   216. 

effect  of  laches,  iii,  241. 

effect  of  limitation,  i,  76. 

effect  of  not  presenting,  for  allowance,  vii,  285. 

effect  of  not  making  claim  within  specified  time,  iii,  689. 

effect  of  part  payment  of  claim  against  insolvent  decedent  in  an- 
other State,  vii,  629. 

effect  of  relationship  to  deceased  in  creating  presumption,  v,  264. 

effect  of  short  limitation  for  presentation,  ii,  638. 

equity  will  permit  filing  after  expiration  of  prescribed  term,  vii, 
178. 

essentials  of  a  claim  for  services,  vi,  711 ;  viii,  354. 

establishing  individual  claim  of  administrator,  vi,  217. 

estoppel  no  application  as  against  executor  or  administrator,  ii,  688. 

evidence  of  filing,  viii,  277. 

execution  upon  judgment  against  decedent,  i,  131. 

executory  contracts  of  deceased,  vi,  672. 

expenses  of  administration,  v,  525. 

express  contracts  may  be  shown  by  facts  and  circumstances,  viii, 

439. 
for  services,  when  not  excessive,  i,  705. 
funeral  expenses,  v,  718. 
heirs  take  estate  subject  to,  v,  590. 
jurisdiction  of  a  court  of  equity,  iii,  486. 
liability  arising  from   contract  between   testator  and  government 

as  to  use  cf  real  estate,  viii,  654. 
liability  of  devisee  for  property  sold  on  foreclosure,  viii,  261. 
liability  of  heir,  viii,  474. 

liability  of  heirs  not  subject  to  attachment,  vi,  146. 
liability  of  new  assets  not  included  in  the  inventory,  ii,  625. 
limitation,  i,  152,  560;  vii,  25. 

must  be  paid  before  distribution  allowed,  iii,  211. 
must  be  presented  in  limited  time,  i,  28. 
not  established  on  silence  of  executor  or  administrator,  ii,  688. 
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parties  to  proceedings  to  sell  land,  ii,  340. 

pending  decree  of  distribution,  iii,  456. 

personal  estate  primary  fund,  iii,  241. 

personal  estate  primarily  liable,  and  order  of  subsequent  liability, 
viii,  456. 

preference  as  between  creditors  and  decedent  insolvent,  vii,  629. 

preference  in  order  of  payment,  iii,  505. 

presumption  as  to  allowance,  i,  76. 

proceeds  of  government  claim  subject  to,  iv,  144. 

promissory  note  found  among  decedent's  effects,  iii,  508. 

requisites  of  presentation,  iii,  79. 

retention  of  assets  to  satisfy  claims  not  accrued,  iii,  211. 

.right  of  action  may  be  independent  of  remedy  by  filing  claim  in 
Probate  Court,  ii,  638. 

right  of  claims  as  governed  by  statute,  iii,  456. 

right  of  creditor  as  against  the  heir,  vi,  156. 

right  of  creditor  to  sue  on  judgment  against  administrator  in 
another  State,  iv,  31. 

right  of  judgment  creditor,  v,  89. 

right  of  servant  to  priority,  vii,  224. 

right  of  stockholder  in  corporation  to  make  estate  of  a  president 
liable  for  consequences  of  his  fraud  or  misappropriation,  iv, 
432. 

right  of  vendor  on  conditional  sale,  iii,  148. 

right  to  priority,  vii,  224. 

right  to  recover  against  estate  of  a  legatee  on  demand  which  be- 
longed to  testator's  estate,  vi,  217. 

sale  of  land  to  pay,  i,  125. 

setting  aside  sale  to  pay,  when  fraudulent,  viii,  683. 

testator's  subscription  for  charitable  purposes,  and  satisfaction  of, 
viii,  654. 

when  claim  can  be  sued  upon,  iii,  79.  * 

when  estate  not  liable  for  notes  of  a  firm  succeeding  to  business  of 
testator,  viii,  402. 

when  evidence  not  competent,  viii,  277. 

when  executor  may  proceed  to  pay  debts,  iii,  211. 

when  legatees  liable,  iii,  241. 

when  payable  out  of  trust  funds  created  by  another  party,  v,  31. 

when  sufficient  to  establish  agreement  to  pay  for  services,  viii,  183. 

when  suit  may  be  brought,  iii,  211. 

when  statute  of  limitation  commences  to  run  against  claim  for  ser- 
vices, vi,  305. 

widow  of  deceased  executor  no  claim  against  estate  for  services  ren- 
dered by  him,  iv,  54. 
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CLOUD  ON  TITLE. 

effect  of  matters  of  record,  viii,  593. 

CODICIL. 

as  republication  of  will,  it  670. 

effect  of,  as  republication  or  revocation,  vii,  483;  viii,  399. 

effect  of  writing  recognizing  validity,  viii,  154. 

may  constitute  in  effect  separate  will,  ii,  133. 

validity  of,  as  affected  by  form,  vi,  379. 

when  inoperative  as  effect  of  contingency,  viii,  428. 

COMMISSIONS. 

of  administrator,  when  allowed,  i,  235. 

of  executor,  not  entitled  to,  on  corporate  stock  issued  on  incorpora- 
tion of  estate,  iv,  186. 

when  executors  not  entitled  to  double,  vii,  235. 

not  allowed  when  misconduct,  viii,  157. 

not  allowed  when  trustee  has  been  guilty  of  misconduct  or  negli- 
gence, ii,  404. 

COMMON  LAW. 

to  what  extent  governs,  i,  253. 

COMMUNITY  PROPERTY. 

allowance  for  support  of  widow,  i,  487. 

of  husband  and  wife,  i,  147. 

presumption  as  to  property  acquired  during  marriage,  viii,  272. 

rights  of  widow,  iii,  530. 

sale  of,  by  executor,  vi,  184. 

COMPROMISE. 

by  executor  or  administrator,  i,  610. 

essentials  of,  as  affecting  title  to  property,  vii,  in. 

of  claims  by  executor  or  administrator,  i,  182;  iv,  580. 

power  of  administrator,  vi,  476. 

right  of  administrator  to  settle  claim  for  wrongful  death,  viii,  410. 

CONFLICT  OF  LAWS. 

construction  of  will  according  to  law  of  domicile,  v,  197. 
relating  to  probate  proceedings,  iv,  617. 
See  Interstate  Comity. 

CONSTRUCTION. 

absolute  devise  not  cut  down,  iii,  565. 
according  to  law  of  domicile  of  testator,  v,  197. 
against  intestacy,  iii,  297. 
"  all  property  which  she  might  then  own/'  v,  424. 
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alteration  of  words  in  will  by  construction,  iii,  6. 
ambiguity  does  not  justify  rejection,  iv,  288. 
"and  their  heirs,"  v,  618. 

application  of  rule  in  Shelley's  Case  to  personal  property,  viii,  260. 
as  affected  by  grammatical   rules,  viii,   541. 
as  affected  by  parol  evidence,  vi,  288. 
as  affected  by  surrounding  circumstances,  ii,  513. 
as  affected  by  that  of  the  parties  in  interest,  vii,  31. 
as  governed  by  order  of  expression  in  will,  iii,  443. 
as  governed  by  time  of  death  of  testator,  vii,  243. 
as  to  form  of  will,  iv,  564. 
as  to  legacy,  as  affected  by  trust,  iv,  476. 
bequest  of  income,  iii,  443. 
bequest  to  class,  vii,  43. 

bonds  of  a  corporation  as  capital  or  income,  vi,  40. 
cannot  be  founded  on  conjecture,  iii,  297. 
cardinal  rule  to  ascertain  intent,  v,  329. 
children,  v,  467. 
children  or  heirs,  iii,  254. 

clearly  expressed   intent  of  will   not   modified   by  ambiguous   direc- 
tions, ii,  315. 
"  common  law,"  viii,  621. 
condition  against  alienation,  vii,  526. 
conditional  support,  vii,  106. 
continuance  of  testator's  business,  iii,  336. 
courts  will  not  supply  omission,  iv,  279. 
death  referred  to  in  will,  vii,  163. 
designation  of  beneficiary  of  charitable  bequest,  iv,  76. 
detached  portions  of  will  disregarded,  ii,  474. 
devise  not  cut  down  by  subsequent  words,  iv,  116. 
devise  when  not  void  for  uncertainty,  vii,  672. 
"  devisee "  may  be  held  to  mean  "  legatee,"  vii,  140. 
discretion  of  executor  as  to  expenses  of  monument,  vii,  202. 
division  per  stirpes  and  per  capita,  ii,  394. 
dying  without  bodily  heirs,  iii,  137. 
dying  without  issue,  iii,  137:  iv,  502. 

effect  of  clause  in  will  confirming  gifts  or  advancements,  vii,  509. 
effect  of  condition  in  will  for  support,  iii,  440. 
effect  of  death  of  life  tenant  before  that  of  testator,  vii,  548. 
effect  of  election  by  the  widow,  iii,  196. 

effect  of  no  express  provision  for  afterbom  grandchildren,  vi,  202. 
effect  of  proviso  as  to  marriage  of  widow  on  estate,  vi,  73. 
effect  of  reference  to  a  deed  in  will,  iv,  434. 
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effect  of  sale  by  testator  of  property  devised  to  his  wife  and  subse- 
quent codicil  declaring  sale  subject  to  will,  iv,  48. 

effect  of  specific  description  in  residuary  clause,  iv,  488. 

effect  of  specific  description  in  will  on  estate  devised,  viii,  685. 

effect  of  vesting  on  death  of  devisee,  vi,  8. 

estate  as  affected  by  precatory  trust,  vi,  69. 

estates  tail,  i,  10. 

evidence  admissible  to  remove  ambiguity,  iv,  454. 

evidence  not  admissible  to  explain  word  "  heir,"  vii,   180. 

evidence  of  surrounding  circumstances  admissible  in  construing  will, 
iv,  454- 

exercise  of  a  power  conferred  by  will,  iv,  548. 

favors  the  heir,  iii,  297. 

favors  general  or  primary  intent  rather  than  particular,  ii,  121. 

favors  intent  as  to  equality,  iii,  430. 

general  intent  of  will  governs,  ii,  513;  ii,  552. 

gift  to  a  class,  iii,  271;  vi,  116. 

gift  of  rents,  profits,  or  income,  iii,  651. 

grammatical  errors  disregarded,  ii,  616. 

"  half  blood  included  in  kin,"  viii,  37. 

"heirs,"  v,  464. 

heirs  by  blood  may  include  illegitimate  children,  iv,  304. 

heirs  may  mean  children,  viii,  586. 

"heirs  of  their  bodies  begotten  and  their  heirs,"  vi,  116. 

"  heirs,"  "  devisees,"  or  *'  legatees,"  as  words  of  purchase,  v,  419. 

"  her  heirs  "  as  words  of  purchase,  vii,  416. 

impossible  conditions,  v,  567. 

income  not  disposed  of  by  will,  iii,  357. 

income  not  subject  to  claims  of  creditor,  iv,  82. 

intention  determined  from  all  parts  of  will,  ii,  513;  vi,  465. 

intention  governs  as  to  wills,  i,  249;  ii,  51,  227,  374;  iii,  6. 

intention  must  be  clear  to  disinherit,  vi,  465. 

interest  under  will  may  vest  at  the  death  of  testator  though  time  to 
go  into  effect  in  enjoyment  may  be  postponed,  vi,  223. 

intestacy  never  presumed,  ii,  616. 

issue  taking  by  descent,  vii,  181. 

jurisdiction  of  court  to  construe,  iv,  387. 

jurisdiction  of  court  of  equity,  vi,  497. 

jurisdiction  of  equity  to  construe  will  founded  on  a  trust,  iii,  167. 

jurisdiction  of  Probate   Court,  v,  697. 

"  lawful  descendants,"  iii,  357. 

lawful  issue,  v,  197. 
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legal  heirs,  vi,  433,  443- 

legal  representative,  iv,  226;  v,  448. 

legitimate  living  heirs,  viii,  696. 

limitation  of  devise  by,  viii,  696. 

limitation  over  upon  dying  without  issue  as  affected  by  bequest  or 
devise,  iii,  127. 

meaning  of  children  in  wills,  iii,  17. 

meaning  of  legal  representatives,  iii,  387. 

must  make  intention  effective,  vi,  234. 

not  to  take  effect  until  after  the  death  of  her  mother,  iii,  137. 

of  bequest  of  credits  in  will,  iv,  587. 

of  bequest  to  widow  to  use  as  she  deem  best,  vi,  636. 

of  "  charitable  bequests,"  iv,  434. 

of  charitable  bequest  "  for  maintenance  of  public  library,"  viii,  325. 

of  condition  in  will  as  to  wife  remaining  unmarried,  vii,  494. 

of  conveyance  by  trustees  having  individual  interests,  iv,  359. 

of  provision  for  annuity  in  favor  of  several  children,  vi,  726. 

of  statutes,  i,  537;  ii,  297;  iii,  211. 

of  will,  as  affecting  heirlooms,  viii,  62. 

of  will,  as  to  disposition  of  personalty,  i,  588. 

of  will,  estate  in  fee,  i,  242. 

of  will,  governed  by  law  at  time  of  execution,  ii,  471. 

of  will,  governed  by  surrounding  circumstances,  ii,  552. 

of  wills  not  governed  by  other  cases,  iii,  6. 

of  will  in  another  State,  as  affecting  real  estate  and  equitable  con- 
version, iii,  120. 

of  will,  rules  governing,  1,  591,  680. 

of  will  speaks  from  death  of  testator,  ii,  474. 

of  will,  when  suit  maintainable,  i,  106. 

of  word  "  audit,"  v,  643. 

of  words  "  bequest  and  devise,"  iv,  709. 

of  word  "  death  "  in  wills,  iv,  427. 

"  or  their  heirs,"  v,  599. 

"  or  "  may  be  construed  to  mean  "  and,"  iii,  6 ;  v,  300. 

"  or  "  may  be  substituted  for  "  but "  in  wills,  ii,  616. 

personal  and  mixed,  vi,  465. 

personal  representatives,  vi,  470. 

per  stirpes,  iv,  89. 

power  of  sale  may  be  implied,  iv,  387. 

preference  to  vested  remainders,  iii,  312. 

presumed  that  testator  disposed  of  entire  estate,  iii,  167. 

presumed  to  speak  from  death  of  testator,  iii,  560. 

presumption  in  will  from  naming  members  of  a  certain  class,  ii,  474. 
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provision  for  right  to  reside  at  my  place,  iv,  171. 
\        provision  of  will  requiring  sale  for  purpose*  of  division,  viii,  477. 
realty  unsold  on  death  of  widow  falls  into  residue,  vii,  616. 
rejecting  words  in  arriving  at  intention,  iii,  381. 
rights  of  devisee  to  royalties  from  oil  wells,  iii,  452. 
right  to  support  under  will,  viii,  444. 
rights  of  various  persons  irrelevant,  viii,  735. 
rules  of,  vi,  258. 

rules  for  determining  instrument,  deed,  or  will,  iv,  207,  245. 
rules  governing  description  in  devise,  iii,  381. 
"should  die  without  issue,"  vi,   15. 
supplying  words  in  will  to  accord  with  intention,  iv,  662. 
surviving  children,  vi,  15. 
"taxes/*  v,  686. 

testator  presumed  to  intend  to  dispose  of  entire  estate,  iii,  357. 
"  their  "  may  be  construed  to  mean  "  my,"  iii,  6. 
0  their  heirs,"  v,  643. 
to  avoid  intestacy,  iii,  254. 
"  to  hold  at  free  will  and  disposal  and  upon  death  such  part  as  may 

remain  to  daughter,  vi,  710. 
transfer  and  convey,  vi,  595. 
when  beneficiaries  under  will  take  per  capita  and  not  per  stirpes, 

iii,  6,  104. 
when  devisees  take  per  stirpes,  viii,  73. 
when  heirs  take  per  capita  and  not  per  stirpes,  iv,  510. 
when  heirs  take  per  stirpes,  iii,  221. 
"  when  leaving  issue,"  viii,  602. 

when  that  of  executor  is  binding  under  terms  of  will,  v,  448. 
when  will  void  for  uncertainty,  v,  643. 
when  words  not  sufficient  to  pass  real  estate,  vi,  465. 
whole  instrument  must  be  considered,  iii,  443. 
will  may  be  valid  in  part,  vi,  497;  vii,  125,  243. 
will  speaks  from  time  of  death  of  testator,  ii,  267;  vi,  116,  726. 
will  speaks  from  time  of  death  of  testator,  but  not  necessarily  fixed 

time  when  rights  attached,  vi,  433. 
words  must  be  construed  in  their  ordinary  sense,  v,  618. 
See  Charitable  Bequest;  Estates;  Words  and  Phrases. 

CONTINGENT  REMAINDER     See  Remainder. 

CONTRIBUTION. 

as  between  trustees,  iii,  671. 

CONVERSION. 

liability  of  executor,  viii,  407. 
See  Equitable  Conversion. 
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CONVEYANCE. 

burden  of  proof  in  sustaining  conveyance  by  an  insolvent  intestate, 
iii,  5". 

CORPORATION. 

charitable  bequest  to,  iv,  106. 

power  of  trustees  to  incorporate,  iv,  186. 

CORPSE.     See  Burial. 

COSTS. 

attorney's  fee  under  statute  under  partition,  viii,  739. 

defendant  who  succeeds,  refused  when  detained  assets  to  which  not 

entitled,  iv,  401. 
discretionary  power  of  the  court,  iii,  327. 
governed  by  statute,  iv,  338. 
in  partition,  ii,  458. 

jurisdiction  of  a  court  of  equity,  iii,  411. 

jurisdiction  of  court  of  equity  to  award,  in  partition  suit,  vii,  220. 
liability  of  executor  personally,  v,  24. 
not  chargeable  against  an  executor  in  an  unsuccessful  attempt  to 

probate  will,  vii,  690. 
not  subject  to  stipulation,  iv,  607. 
of  appeal  incurred  by  executor,  ii,  148. 
resulting   from  misconduct,   chargeable  to   administrator  personally 

vi,  87. 
rule  for  determining  right  to,  as  against  estate,  iii,  411. 
rules  governing  allowance  of,  as  against  estate,  iv,  662. 
when  paid  out  of  estate,  vii,  398;  viii,  142,  719. 
when  not  payable  from  trust  fund,  viii,  119. 
See  Accounting;  Counsel  Fees. 

COUNSEL  FEES. 

agreement  between  heir  and  executor,  iv,  54. 

of  executor  in  obtaining  revocation  of  ancillary  letters  in  another 
State,  iv,  23. 

paid  by  apcillary  administrator  in  unsuccessful  attempt  to  retain  ad- 
ministration, iv,  23. 
See  Costs. 

COUNTERCLAIM. 

debt  due  from  decedent  to  partnership  not  subject  of  counterclaim, 
vi,  325. 
See  Set-off. 

COURTS.      See  Jurisdiction. 
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CREDITORS. 

claims  of,  as  against  legatee,  i,  54. 
See  Spendthrift  Trusts. 

CURTESY. 

right  of,  as  affected  by  power  of  disposition  in  wife,  vi,  443. 
See  Husband  and  Wife. 

CY  PRES. 

doctrine  of,  i,  358. 

DEATH. 

action  for  wrongful,   right  of  administrator  to  compromise,   viii, 

41a 
as  affecting  vesting  remainder,  viii,  593. 
as  terminating  authority  of  wife,  viii,  551. 
cause  of  action  for  wrongful,  i,  218;  vi,  555. 
effect  of,  on  executory  contract  for  sale  of  real  estate,  vii,  273. 
effect  on  powers,  ii,  22. 
effect  of,  on  power  of  sale,  iii,  220. 
presumption  of,  from  absence,  ii,  441. 
time  of,  as  affecting  descent  and  distribution,  vi,  457. 
when  presumed  from  absence  and  burden  of  proof,  ii,  320. 

DEED. 

cancellation  of,  viii,  205. 

delivery  as  affected  by  its  possession,  vii,  in. 

delivery  to  third  party  with  directions  to  deliver  to   grantee   in 

event  of  death,  viii,  739. 
description  not  extended  by  construction  of  a  belief  or  supposition, 

ii,  610. 
effect  of  recording,  but  not  delivering,  v,  673. 
essentials  of,  by  administrator,  viii,  689. 
not  testamentary  in  character,  vi,  255. 

parol  evidence  to  remove  ambiguity  in  description,  ii,  602. 
presumption  from  having  recorded  as  to  delivery  and  acceptance, 

vii,  in. 
to  take  effect  on  death,  iv,  207,  245. 
when  void  for  fraud,  iii,  465,  565. 

DELUSIONS. 

when  disqualifying,  iii,  1. 
See  Mental  Capacity. 

DEPOSITION. 

as  evidence,  i,  218. 
evidence  by,  ii,  441. 
use  of,  on  trial,  i,  382. 
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DESCENT  AND  DISTRIBUTION. 

amicable  distribution  without  administration,  viii,  709. 

as  affected  by  advancement,  vi,  619. 

as  affected  by  agreement  of  parties,  viii,  294. 

as  affected  by  a  question  of  survivorship,  vi,  457. 

as  affecting  the  half  blood,  i,  537;  iii,  547. 

as  governed  by  stipulation,  vi,  419. 

debts  must  be  first  paid  before  distribution,  viii,  194. 

descent  from  infant  of  lands  devised  to  him,  iv,  502. 

distribution  of  lapsed  legacy,  v,  72. 

distribution  of  remainder,  v,  643. 

effect  of  failure  of  purpose  on  equitable  conversion,  vii,  202. 

effect  of  written  agreement  as  against  public  administrator,  vi,  438. 

on  termination  of  trust  for  life  only,  vi,  208. 

per  capita  and  per  stirpes,  iv,  510;  viii,  7Z- 

person  taking  as  heir  of  a  vested  interest  under  will,  vi,  8. 

proceeds  of  sale  of  real  estate,  v,  618. 

realty  descends  to  heirs  subject  to  debts  and  allowance  to  widow 

and  children,  vii,  229. 
rules  governing  ancestral  property,  i,  639. 
subject  to  legislative  enactment,  iii,  530. 
when  interest  on  distributive  share  not  payable,  viii,  539. 
when  issue  take  by  descent,  vii,   181. 
See  Accounting;  Distribution. 

DESCRIPTION. 

in  devise  rules  governing,  iii,  381. 
of  devise  void  for  uncertainty,  ii,  246. 

DEVASTAVIT. 

liability  of  administrator  for,  vi,  352. 

See  Accounting;  Executors  and  Administrators. 

DEVISE. 

absolute,   not  cut  down,  iii,   565. 

acceleration  of,  viii,  654. 

apportionment   of   expenses   among  devisees,  vi,  627. 

as  affected  by  condition  in  will  that  wife  should  remain  unmarried, 

vii,  494- 
as  affected  by  purpose,  ii,  465. 

as  affected  by  sale  in  condemnation  proceedings,  vii,  664. 
as  affected  by  secret  trust,  vii,  651. 
as  subject  to  abatement,  vii,  509. 
courts  reluctant  to  cut  down,  i,  128;  ii,  312,  355. 
cutting  down,  ii,  121. 
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devisee  cannot  test  validity  in  another  proceeding  before  probate, 

iv,  630. 
devisee  not  estopped  to  claim  land  as  against  heir  or  mortgagee, 

vii,  570. 
effect  of  direction  for  sale  and  division  of  proceeds,  iv,  714. 
effect  when  specific  on  rights  of  executor,  viii,  735. 
lapse  caused  by  death,  ii,  474;  vii,  202. 
lien  of  judgment  creditor,  vii,   102. 
limitation  of,  by  construction,  viii,  696. 
may  be  good  in  part,  vii,   125. 

may  include  personalty  under  language  in  will,  viii,  735. 
possession  of  devise  when  not  adverse,  iv,  495. 
presumed  to  convey  all  real  property  owned  at  time  of  death,  ii, 

"5,  174. 
right  of  devisee  on  purchase  under  foreclosure,  viii,  261. 
right  of  devisee  to  royalties  from  oil  wells,  iii,  452. 
rules  governing  description,  iii,  381. 
tenancy  in  common,  ii,  474. 
to  one  person  and  children  of  another,  iii,  6. 
to  person  by  name  with  words  of  survivorship,  iii,  424. 
vests  on  testator's  death,  vii,  570. 
when  devisees  take  per  stirpes,  viii,  73. 
when  legacy  a  charge  upon,  ii,  253. 
when  subject  to  payment  of  testator's  debts,  iii,  374. 
when  void  for  uncertainty,  ii,  246. 
when  not  void  for  uncertainty,  vii,  672. 
See  Estates;  Executory  Devise. 

DISTRIBUTION. 

conclusiveness  of  decree*  iv,  82. 
effect  of  advancement,  ii,  458. 
of  personal  property,  i,  639. 
of  personalty  derived  by  parental  line,  i,  639. 
power  of  court,  i,  527. 

practice  to  ascertain  heirs  and  distributees,  iv,  122. 
representative  of  a  deceased  child,  ii,  627. 
to  brothers  and  sisters  of  an  unmarried  intestate,  iii,  93. 
See  Descent  and  Distribution. 

DIVORCE. 

agreement  to  facilitate,  void,  viii,  567. 

as  affecting  dower  rights,  viii,  73. 

effect  of  judgment  of,  obtained  in  another  State,  iii,  290;  v.  594. 
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DOWER. 

apportionment  of,  vi,  365. 

as  affected  by  election,  viii,  539. 

bequest  in  lieu  of,  i,  402. 

effect  of  divorce,  viii,  73. 

may  be  assigned  in  equitable  remainder  in  fee,  v,  448. 

may  be  subject  to  purposes  of  a  trust,  v,  448. 

provision  in  lieu  of,  iii,   56. 

right  to,  not  affected  by  insanity,  i,  386. 

when  attaches  to  remainder,  viii,  73. 

when  waived  by  widow,  v,  657. 

when  widow  barred  by  acceptance  of  devise,  viii,  73. 

DRUNKENNESS. 

as  affecting  mental  capacity,  i,  391. 

EASEMENT. 

as  affecting  sale,  ii,  81. 

EJECTMENT. 

effect  of  judgment  as  against  remaindermen,  ii,  543. 
effect  of  New  York  short  statute  of  limitation,  ii,  543. 
evidence  of  surveyor,  ii,  355. 

right  of  infant  remaindermen  to  maintain,  as  affected  by  limitation, 
v,  1. 

ELECTION. 

as  between  rights  conferred  by  statute,  viii,  539, 

by  widow,  iii,  196;  v,  657. 

by  widow,  action  to  set  aside,  i,  170. 

effect  of  acceptance  under  will,  iv,  319. 

effect  on  enjoyment  of  remainder,  viii,  654. 

effect  of  election  by  widow  as  waiver,  v,  424. 

effect  of  election  by  wife  on  acceleration,  viii,  654. 

effect  of  taking  under  will  upon  right  to  contest  validity,  vi,  552. 

exercise  of  power  as  evidence,  i,  337. 

of  husband  in  deceased  wife's  land,  iii,  424. 

of  widow  between  will  and  dower,  iii,  56. 

parties  interested  in  distribution  of  estate  under  will,  ii,  58. 

when  widow  not  put  to,  as  between  annuity  and  dower,  viii,  267. 

widow's  share,  how  made  up  and  determined,  viii,  654. 

EQUITABLE  CONVERSION. 

as  affected  by  power  to  sell,  i,  710. 

as  affected  by  provision  of  will,  viii,  539. 
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EQUITABLE  CONVERSION  —  Continued. 

effect  of  contract  for  sale  of  real  estate,  viii,  547. 

effect  of  direction  to  sell  for  purpose  of  division,  viii,  654. 

effect  of  direction  for  sale  of  land  and  division  of  proceeds,  iv,  714. 

effect  of  expression  in  will,  iv,  447. 

effect  of  failure  of  purpose,  vii,  202. 

proceeds  of  partition  sale,  iii,  486. 

proceeds  of  sale  of  real  estate  regarded  as  personalty,  i,  423. 

proceeds  of  sale  of  real  property  by  trustee,  iii,  694. 

when  doctrine  applicable,  iii,  486. 

when  results,  and  as  affected  by  power  to  sell,  iii,  120. 

EQUITY. 

allowance  for  permanent  improvements,  ii,  404. 

application  of  statutes  of  limitation  by  analogy,  iii,  465. 

compliance  with  decree  rescinding  transfer  of  will  and  personalty, 
vii,  348. 

doctrine  of  part  performance,  vii,  31. 

errors  in  giving  or  refusing  instructions  to  jury  not  reviewed  on 
appeal,  ii,  179. 

infant  bound  by  maxims  of  equity,  vii,  in. 

jurisdiction  of,  as  to  claim  of  creditors  against  income  of  trust  fund, 
vi,  478. 

jurisdiction  of,  as  to  filing  of  claim  after  expiration  of  prescribed 
time,  vii,  178. 

jurisdiction  of,  as  to  unprobated  will,  v,  312. 

jurisdiction  of,  bill  to  obtain  settlement  and  accounting,  iv,  160. 

jurisdiction  of,  in  enforcement  of  trust,  vi,  30. 

jurisdiction  of,  in  suit  by  heirs  to  test  validity  of  assignment  of 
mortgage  by  decedent,  viii,  283. 

jurisdiction  of,  none  to  compel  probate  accounting,  vii,  385. 

jurisdiction  of,  to  appoint  trustees,  viii,  15. 

jurisdiction  of,  to  construe  will,  vi,  497;  vii,  449. 

jurisdiction  of,  to  decree  sale  for  payment  of  debts,  vi,  311. 

jurisdiction  of,  to  enforce  agreement  to  make  will,  vi,  488. 

jurisdiction  of,  to  enforce  claim  of  distributee  against  administra- 
tor, ii,  320. 

jurisdiction  of,  to  enforce  compromise  by  administrator,  iv,  580. 

jurisdiction  of,  to  order  reimbursements  for  permanent  improve- 
ments, ii,  404. 

jurisdiction  of,  to  set  aside  final  discharge  of  administrator,  vi,  654. 

jurisdiction  of,  to  set  aside  judgments,  iii,  615. 

jurisdiction  of,  when  exercised,  iii,  615. 

jurisdiction  over  executory  trust,  vi,  348. 

jurisdiction  over  executor's  account,  v,  457. 
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jurisdiction  over  an  imperfect  settlement  or  gift,  vi,  520. 
jury  trial  not  matter  of  right,  vii,  348. 
parties  bound  by  voluntary  submission  to  jury,  viii,  705. 
parties  must  have  interest  to  maintain  suit  to  set  aside  will,  ii,  106. 
relief  on  ground  of  mistake  of  fact,  ii,  404. 
when  jurisdiction  assumed,  of  claims  against  estate,  iii,  486. 
See  Jurisdiction. 

ESCHEAT. 

estate  by,  of  dead  person,  i,  508. 

ESTATES. 

absolute  devise  not  cut  down,  ii,  312,  355 ;  iii,  565. 

absolute  gift  not  reduced  to  life  estate,  vii,  616. 

absolute,  not  cut  down  by  words  of  use,  enjoyment  and  manage- 
ment and  discretion,  v,  639. 

application  rule  in  Shelley's  case,  i,  409;  ii,  64;  viii,  260. 

as  affected  by  precatory  words,  v,  139;  vi,  69. 

as  affected  by  proviso  as  to  death,  v,  300. 

as  affected  by  will  vesting  absolute  title  in  trustees,  v,  419. 

base  or  determinable  fee  and  fee  simple,  iii,  15. 

by  entirety,  iv,  140. 

by  escheat,  i,  508. 

community  of  husband  and  wife,  i,  147. 

conditional  fees,  iii,  465. 

construction  of  word  "  heirs,"  i,  416. 

contingent  remainder  as  to  children,  iii,  694. 

courts  reluctant  to  cut  down  devise,  i,  128;  iv,  116. 

cross-remainder,  iv,  102. 

cutting  down  devise,  ii,  121. 

defeasible  fee,  viii,  586. 

devise  for  life  with  remainder  to  children,  iii,  17. 

devise  of  life  interest  with  power  to  dispose  of  by  will,  i,  409. 

devise  not  vesting  absolute  title,  iv,  250. 

devise  presumed  to  convey  entire  estate,  ii,   174. 

devise  to  hold  at  free  will  and  disposal  and  at  death  such  portion  of 
estate  as  may  remain  to  a  daughter,  vi,  710. 

devise  to  person  by  name  with  words  of  survivorship,  iii,  424. 

devise  to  widow  for  life  and  on  her  death  to  daughter,  and  in  event 
of  daughter  dying  without  issue  living,  to  her  heirs,  vi,  229. 

effect  of  absolute  gift  of  income,  iv,  260. 

effect  of  absolute  gift  with  power  of  disposition  and  gift  over,  ii,. 
499. 

effect  of  conveyance  by  life -tenant  to  one  having  vested  remainder, 
v,  1. 
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effect  of  devise  over  to  son's  legal  heirs,  vi,  433. 

effect  of  devise  to  executors  in  trust,  iii,  357. 

effect  of  devise  to  several  jointly  with  provision  to  go  to  survivor 

in  event  of  death,  vi,  82. 
effect  of  devise  without  words  of  inheritance  when  limited  by  terms 

of  will,  viii,  601. 
effect  of  direction  for  future  division,  vi,  75. 
effect  of  direction  for  sale  and  division  of  proceeds,  iv,  714. 
effect  of  dry  or  passive  trusts,  iv,  89. 
effect  of  exercise  of  a  power  of  sale,  ii,  27. 
effect  of  expression  of  intent  to  create  independent  estate  in  grand* 

children  not  based  on  any  in  their  parents,  vi,  202. 
effect  of  failure  to  exercise  power  of  sale,  iii,  697. 
effect  of  gift  of  life  estate  to  first  taker,  with  power  of  disposition  and 

gift  over,  ii,  499. 
effect  of  gift  of  rents,  profits,  or  income,  iii,  651. 
effect  of  limitation  to  "whilst  she  remain  my  widow,"  v,  530. 
effect  of  a  power  of  sale,  i,  335. 
effect  of  precatory  trusts,  iv,  716. 

effect  of  proviso  in  will  as  to  marriage  of  widow,  vi,  73. 
effect  of  provision  for  life  on  condition  of  support  on  vesting,  iii,  440. 
effect  of  revocation  of  devise  to  one  of  several  tenants  in  common, 

iii,  167. 
effect  of  second  marriage  of  widow,  i,  504. 
effect  of  specific  description  of  land  in  will,  viii,  685. 
effect  of  trust  to  convey  real  property  to  beneficiary,  vi,  595. 
effect  of  vesting  on  death  of  devisee,  vi,  8. 
effect  of  written  agreement  for  reconveyance,  iv,  164. 
effect  on  remainder  of  a  void  exercise  of  a  power,  vi,  691. 
executory  devise,  i,  1,  343;  iii,  191. 
fee  determinable  upon  contingency  of  death,  iii,  191. 
fee  may  be  cut  down  by  subsequent  part  of  will,  viii,  92. 
fee  subject  to  trust,  ii,  297. 
for  life,  i,  54. 

for  life,  as  affected  by  power  to  sell,  i,  337. 
for  life  only  by  construction  of  will,  iv,  709. 
for  life  to  widow  with  remainder  to  brother,  effect  of  death  of  latter, 

ii,  US- 
gift  of  life  estate,  with  power  of  disposition,  ii,  552. 
in  common  under  will,  i,  531. 
in  fee,  as  construed  in  will,  i,  242. 
in  fee  determinable  in  prescribed  manner,  iv,  279. 
in  fee  simple  by  will  to  wife,  i,  400. 
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in  remainder  by  will,  i,  270. 

in  remainder,  as  affected  by  condition  precedent,  vi,  507. 

joint  tenancy,  ii,  659. 

life  estate  by  construction  of  will,  viii,  205. 

life  estate  in  wife  by  construction  of  will,  viii,  142. 

life  estate  not  converted  into  a  fee,  vi,  443- 

life  estates  to  widow,  remainder  to  children,  ii,  51. 

limitation  of  fee  by  executory  devise,  iii,  465. 

not  cut  down  by  subsequent  doubtful  words  in  will,  iv,  116. 

postponement  of  vesting,  ii,  627. 

power  of  sale  does  not  create  a  fee,  vi,  47. 
j  real  estate  governed  by  the  law  where  situate,  iii,  120. 

reimbursements  for  improvements  and  repairs,  ii,  404. 
I  rights  of  tenant  in  common,  ii,  580. 

rules  governing  description  in  the  devise,  iii,  381. 

rules  yield  to  intent  expressed  in  will,  ii,  227. 

subject  to  defeat  by  death  during  minority,  iv,  427. 

tail,  i,  1. 

tail  abolished  in  Illinois,  ii,  135. 
j  tenancy  in  common  under  will,  ii,  474. 

I  tenant  in  tail,  ii,  227. 

title  of  a  devisee,  iv,  495. 

vested  and  contingent  remainders,  ii,  503. 

vested  fee  subject  to  divesting  by  death,  ii,  328. 

vested  remainder,  iii,  238;  iv,  102. 

vesting  of  a  determinable  fee,  vii,  125. 

vesting  of  title  by  will,  by  what  determined,  iv,  359. 

vesting  subject  to  divesting  in  event  of  death,  iii,  172. 

when  contingent  and  not  vested,  vi,  15. 

when  contingent  remainder  vested,  viii,  30,  43. 

when  fee  does  not  vest  by  will,  viii,  92. 

when  gift  with  power  carries  fee,  ii,  90. 

when  interest  of  remaindermen  unincumbered  by  mortgage,  vi,  627. 

when  life  estates  converted  into  fee  simple,  iii,  697. 

when  life  interest  with  power  does  not  create  a  fee,  viii,  73. 

when  limitation  over  inoperative  and  void,  v,  '424. 

when  not  enlarged  to  fee  by  construction,  viii,  601. 

when  restriction  to  fee  simple  void  as  repugnant,  iii,  15. 

when  vest  subject  to  life  interest,  viii,  73. 

when  widow  takes  estate  in  fee,  iii,  56. 

when  words  in  will  not  sufficient  to  devise  real  estate,  vi,  465. 

words  creating  void  trust  not  construed  as  a  valid  direct  devise,  vi,  595. 
See  Cloud  on  Title;  Construction;  Devise;  Life-Tenant;  Per- 
petuities; Remainder;  Tenancy  in  Common. 
Vol.  VIII  —  50 
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ESTOPPEL. 

acceptance  of  legacy  as,  i,  182. 

administrator  not  estopped  by  his  individual  act,  vii,  422. 

administrator  not  estopped  from  selling  land  to  pay  debts,  v,  590. 

beneficiary  of  trust  not  estopped  by  final  settlement  from  asserting 
title  to  land  purchased  by  trustee,  iii,  391. 

devisee  not  estopped  from  claiming  rehearing  by  ten  years'  acquies- 
cence in  interlocutory  decree,  iv,  447. 

devisee  not  estopped  from  questioning  legality  of  incorporation  of 
estate,  iv,  186. 

devisee  not  estopped  to  claim  land  when  will  not  probated  for  seven 
years  after  testator's  death,  vii,  570. 

effect  of  acceptance  of  benefits  under  will,  v,  216. 

effect  of  filing  account,  v,  148. 

effect  of  recital  in  guardian's  bond,  ii,  488. 

inoperative  as  against  executor  or  administrator,  ii,  688. 

inventory  as,  v,  673. 

none  by  recording  deed,  v,  673. 

of  administrator  as  against  a  creditor  of  an  estate,  viii,  146. 

when  grantor  not  estopped  to  say  who  had  no  title,  viii,  205. 

when  heir  estopped  from  claiming  sale  by  administrator  to  be  invalid, 
v,  228. 

when  it  arises,  ii,  45. 

widow  not  estopped  by  election  under  will  from  setting  up  homestead 
interest,  v,  659. 

EVIDENCE. 

ability  to  transact  business  as  affecting  mental  capacity,  vi,  538. 

absence  creating  presumption  of  death,  ii,  320. 

accounting  of  executor  as,  vi,  15. 

admissible  on  issue  of  undue  influence,  viii,  262. 

admission  of  a  legatee,  iv,  355. 

admissibility  of,  on  claim  for  services,  ii,  283. 

admissibility  of,  on  will  contest,  i,  382. 

admission  of  one  tenant  in  common  as  against  other,  vi,  661. 

admission  of  parol,  as  affecting  inventory,  iii,  689. 

admission  of  parol,  as  affecting  will,  ii,  58. 

admission  of  parol,  to  explain  latent  ambiguity,  viii,  635. 

admissibility  of  parol,  to  remove  ambiguity  in  deed,  Ii,  602. 

admission  of  parol,  when  ambiguity  in  will,  ii,  355;  iv,  454. 

admission  of  surrounding  circumstances  in  construing  will,  ii,  58. 

admissibility  of,  to  show  application  of  description  in  will,  i,  617. 

agreement  to  make  will,  iv,  522. 

as  affecting  conveyance  to  wife  in  trust  for  husband,  i,  658. 

as  affecting  erasures  and  interlineations  in  will,  viii,  517. 
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as  affecting  establishment  of  a  lost  will,  vi,  661. 

as  affecting  execution  of  will,  vi,  529. 

as  affecting  issue  of  undue  influence,  viii,  727. 

as  affecting  mental  capacity,  i,  70;  ii,  106;  vi,  650,  695;  viii,  305,  383, 
5io,  70S. 

as  affecting  mental  condition  after  making  of  will,  vii,  14. 

as  affecting  omission  to  provide  for  children  in  will,  i,  457. 

as  affecting  resulting  trust,  i,  600. 

as  affecting  survivorship  and  descent  and  distribution,  vi,  457. 

as  based  upon  opinions  of  witnesses,  vi,  190. 

burden  of  proof  and  admission  of  parol,  ii,  458. 

burden  of  proof  as  tp  undue  influence,  ii,  703 ;  vii,  48. 

burden  of  proof  as  to  will  and  codicil,  iv,  61. 

claim  of  estate  on  a  note  as  affected  by  possession,  viii,  433. 

competency  of  a  coexecutor  as  witness,  v,  345. 

competency  of  complainant  in  will  contest  under  Illinois  statute,  vii, 
658. 

competency  of  husband  or  wife;  effect  of  divorce,  vi,  650. 

competency  of,  on  issue  of  agreement  to  make  will,  vi,  343. 

competency  of  witness  as  to  value,  v,  264. 

concerning  circumstances  on  construction  of  will,  i,  591,  68a 

conclusiveness  of  judgment,  vi,  121. 

consent  or  revocation  must  be  clearly  established,  ii,  548. 

contradictory  statement  of  witness,  vi,  14. 

conversation  between  legatee  and  testator,  v,  178. 

copy  of  destroyed  will,  v,  624. 

cross-examination  of  witness  as  to  mental  capacity  and  declarations 
of  testator,  iv,  153. 

custom  and  usage,  ii,  580. 

declarations  by  grantor,  ii,  458. 

declarations  of  a  grantor  prior  to  deed  not  admissible,  ii,  179. 

declaration  of  a  joint  devisee  admissible  against  codevisee  on  issue  of 
undue  influence,  iv,  61. 

declarations  and  acts  of  party  charged  with  undue  influence  admissi- 
ble, iii,  643. 

declarations  and  conduct  of  testator  when  will  lost,  spoliated,  or  de- 
stroyed after  death,  v,  553. 

declarations  of  testator  as  to  making  of  will  not  admissible,  iii,  282. 

declarations  of  testator  not  admissible  on  issue  of  revocation,  vi,  322. 

declarations  of  testator  not  admissible  to  explain  word  "  heir/"  vii,  180. 

declarations  of  testator  and  previous  will  as  affecting  mental  capacity, 
v,  121. 

declarations  of  testator  on  issue  as  to  lost  will,  vi,  661. 
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declarations  of  testator  on  issue  of  undue  influence,  ii,  703;  v,  11. 

depositions  as,  i,  218 ;  v,  553. 

effect  of  annual  settlement  by  executors,  iv,  48. 

effect  of  answers  by  expert  witnesses,  viii,  710, 

effect  of  attesting  clause  to  will,  vii,  7. 

effect  of  decree  adjudging  testator  an  habitual  drunkard,  ii,  275. 

effect  of  hypothetical  question  not  conforming  to  facts  proved,  vi,  190. 

effect  of  judgment  obtained  against  administrator  in  another  State, 

iii,  486. 
effect  of  opinion  of  court  of  another  State,  viii,  62. 
effect  of  a  receipt  on  claim  for  services,  vi,  711. 
effect  of  stipulation  as  to  use  of  abstract  of  title,  vii,  341. 
essentials  of  hypothetical  question,  ii,  179;  v,  216;  viii,  719. 
essentials  of  question  to  nonexpert  witness  as  to  mental  capacity,  ii, 

698. 
establishing  lost  will  by  copy,  vi,  331. 

heir  not  disqualified  as  witness  to  transactions  with  deceased,  vii,  599. 
in  action  to  recover  rent  title  cannot  be  disputed,  vi,  156. 
in  divorce  proceedings  as  bearing  on  right  to  guardianship,  v,  485. 
insufficient  to  establish  mental  capacity,  vi,  576. 
insufficient  to  establish  undue  influence,  vi,  576. 
insufficient  to  show  advancement,  vi,  87. 
leading  question  in  discretion  of  the  court,  ii,  238. 
limitation  as  to  opinion  of  mental  capacity,  vii,  435. 
medical  expert  based  on  hypothetical  question,  v,  697. 
muniment  of  title,  vi,  643. 
must  be  convincing  to  set  aside  will,  ii,  201. 
necessary  to  establish  agreement  to  make  will,  vi,  343. 
necessary  to  establish  claim  for  services,  viii,  354. 
of  account  stated,  viii,  1. 

of  attesting  witness  as  to  mental  capacity,  ii,  7. 
of  attorneys,  i,  159;  v,  155,  337. 
of  experts  as  to  mental  capacity,  i,  36,  70;  viii,  305. 
of  heirs  of  decedent  as  affecting  claim  against  estate,  viii,  277. 
of  intention  to  revoke  will,  v,  624. 
of  judgment  in  another  State  as  evidence  of  debt,  vi,  461. 
of  lost  will  in  action  with  issue  of  revocation,  viii,  621. 
of  manner  in  which  deceased  acquired  property  as  affecting  mental 

capacity,  ii,  7. 
of  mental  capacity  as  affected  by  declarations  of  intention,  iv,  355. 
of  ownership  of  certificate  of  deposit,  viii,  50. 
of  ownership  of  a  note,  v#  678. 
of  pedigree,  i,  466. 
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of  persons  present  when  will  was  executed,  vii,  658. 

of  physician  as  to  mental  capacity,  v,  498. 

of  sisters  of  claimant  and  heirs  of  decedent  as  affecting  claim  for 
services  against  estate,  viii,  183. 

of  surrounding  circumstances  to  show  intention  as  to  charitable  be- 
quests, ii,  394- 

of  surveyor  in  ejectment,  ii,  355. 

of  wife  of  executor  as  to  execution  of  will,  ii,  286. 

of  witness  to  will  as  to  mental  capacity  of  testator,  v,  369. 

on  issue  of  mental  capacity,  feeling  between  parties  proper  subject 
of  inquiry,  vi,  190. 

on  issue  of  mental  capacity,  letters  written  by  contestant  to  testator 
may  be  admissible,  vi,  190. 

opinions  as  to  conduct  under  will  not  admissible,  iv,  279. 

opinion  as  to  mental  capacity,  iv,  153;  vi,  695;  viii,  719. 

opinions  as  to  testamentary  capacity,  ii,  341. 

opinion  of  an  expert  witness,  ii,  179. 

opinions  of  nonexpert  witness  as  to  mental  capacity,  v,  155. 

opinion  of  physician  ad  to  mental  capacity,  vi,  412. 

opinions  unsatisfactory,  iii,  519. 

parol  evidence  as  affecting  construction  of  will,  vi,  288. 

parol,  not  admissible  to  affect  will  unless  ambiguous,  ii,  253. 

parol,  of  lost  will,  and  declarations  of  testator,  v,  653. 

physical  debility  of  testator  admissible  on  issue  of  undue  influence, 
i«,  643. 

presumption  as  to  advancement,  ii,  96. 

presumption  as  to  community  property,  i,  147. 

prima  facie  case  by  proponents  of  will,  ii,  148. 

proof  of  handwriting  of  deceased  witness  to  will,  iv,  255. 

remote  on  issue  of  mental  capacity,  vi,  412. 

spiritualism  as  affecting  mental  capacity,  viii,  448. 

statements  of  a  deceased  witness  to  will  as  to  mental  capacity  ex- 
cluded, ii,  238. 

sufficient  to  establish  revocation  by  implication,  viii,  621. 

surrounding  circumstances  in  construction  of  will,  iv,  454. 

to  establish  agreement  to  make  will  must  be  clear  and  convincing, 
vii,  296. 

to  establish  claim  against  decedent's  estate,  viii,  277. 

to  establish  claim  for  services,  vi,  71 1 ;  vii,  210,  281. 

to  establish  execution  of  will,  vii,  7. 

to  establish  mental  capacity,  vi,  529. 

to  establish  nuncupative  will,  iv,  92. 

to  establish  trust,  ii,  100. 
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to  establish  trust  in  proceeds  of  life  policy,  iv,  698. 

to  establish  undue  influence,  viii,  217. 

to  show  instrument  intended  as  codicil,  vi,  379. 

to  sustain  will  on  appeal  under  Illinois  statute,  vii,  658. 

transactions  or  communications  with  deceased,  i,  70;  ii,  96,  100,  456; 

iii,  150,  343;  v,  178,  386;  vi,  650;  vii,  271,  534;  viii,  1,  621,  719. 
upon  issue  as  to  lost  will,  vi,  331. 
value  of  that  of  expert,  iii,  543. 
what  admissible  on  issue  of  undue  influence,  viii,  102. 
what  is  sufficient  foundation  for  opinion  as  to  mental  capacity,  vii, 

435- 
when  declaration  of  testator  as  to  lost  will  admissible,  viii,  621. 
when  declarations  of  testator  receivable,  vii,  183. 
when  insufficient  to  establish  contract  to  pay  for  services,  vii,  12. 
when  too  remote  as  affecting  issue  of  undue  influence,  vi,  293. 
See  Presumption;  Witness. 

EXECUTION. 

contingent  remainder  not  subject  to,  viii,  163. 
may  issue  on  final  decree  on  accounting,  vii,  59a 

EXECUTORS  AND  ADMINISTRATORS. 

accounts  subject  to  correction  during  administration,  iii,  31. 

accounting  by  executor  of  property  sold  to  him,  vi,  446. 

accounting  may  be  compelled,  iii,  408. 

accounting  not  evaded  on  ground  of  nullity  of  appointment,  v,  208. 

action  by  administrator  to  recover  debt,  i,  662. 

administration  and  distribution  by  agreement,  vi,  438. 

administration  with  will  annexed,  iii,  84. 

administrator  de  bonis  non,  iii,  65. 

administrator  cannot  bind  estate  by  covenant  of  warranty,  vii,  462. 

administrator  cannot  be  sued  in  another  State,  iii,  615. 

administrator  chargeable  with  debt  from  himself  to  estate,  iv,  689. 

administrator  as  agent  of  the  heirs,  v,  640. 

administrator  may  complete  building  contract,  vi,  672. 

administrator  not  estopped  on  account  of  individual  act,  vii,  422. 

administrator  of  a  deceased  executor  does  not  succeed  to  the  estate, 

iii,  227. 
administrator's  right  to  an  accounting  from  person  in  possession  of 

property  of  estate,  v,  435. 
administrator's  right  to  specific  performance,  vi,  476. 
after  final  discharge,  discovery  of  new  assets  requires  appointment 

of  new  administrator,  vii,  336. 
allowance  of  individual  claim  of,  vi,  217. 
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allowance  to  executors  for  compensation  and  costs  and  expenses  of 

litigation,  v,  345. 
allowance  to  executor  for  services,  iv,  17. 
appeal  by  administrator,  i,  553. 
as  subject  to  equitable  jurisdiction,  vi,  654. 
assignment  of  claim  for  compensation,  i,  613. 

assumption  of  renunciation  from  failure  to  claim  preference,  ii,  588. 
attorney's  services  allowed  on  accounting,  i,  553. 
authority  of  executor  to  sell  community  property,  vi,  184. 
authority  to  continue  business  of  testator,  v,  393. 
bound  by  decree  of  Probate  Court  in  distribution,  unless  appealed 

from,  iii,  324. 
burden  of  proof  when  loss  as  shown  by  the  inventory,  vii,  192. 
cannot  plead  statute  of  limitations,  iii,  241. 
cannot  purchase  at  his  own  sale,  iii,  615. 
cannot  purchase  trust  property,  iii,  391. 
capacity  of  executor  distinct  and  independent  from  that  of  trustee, 

vi,  121. 
cause  of  action  for  wrongful  death,  vi,  555. 
chargeable  with  amount  of  property  lost  through  negligence,  iv,  17; 

v,  241. 
commissions,  when  allowed,  i,  235. 
compensation  limited  by  law,  iv,  54. 
compromise  by,  i,  610. 
compromise  of  claims,  i,  182;  iv,  580. 
continuance  of  business  of  decedent  by,  iii,  434. 
contract  between  heir  and  executor  for  compensation  and  attorney's 

fees,  iv,  54- 
contracts  of  administrator  as  affecting  rights  in  partnership,  vii,  422. 
contracts  of  executor,  iv,  407. 
debt  due  from  decedent  to  partnership  not  subject  to  counterclaim, 

vi,  325. 
delegation  of  power  to  name  executor,  iv,  239. 
distinction  between  final  and  interlocutory  accounting,  i,  367. 
distinction  between  principal  and  ancillary  administration,  iii,  486. 
distributee  may  file  bill  to  recover  share,  ii,  320. 
duty  of,  as  to  appeal  and  costs,  ii,  148. 
duty  of  executor  to  probate  will,  ii,  148. 
duty  to  turn  over  trust  money,  ii,  262. 
•effect  of  acceptance  of  individual  check  of  one  of  two  executors  for 

distributive  share,  iv,  513. 
effect  of  agreement  between  executors  that  one  will  not  qualify, 

iii,  367. 
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effect  of  death  of,  before  final  accounting,  iii,  65. 

effect  of  death  of  executor  on  exercise  of  power  by  surviving  execu- 
tor,  iv,   611. 

effect  of   death   of  one   of   several   executors   on   a   discretionary 
power,  v,  52. 

effect  of  deposit  in  own  bank,  iii,  612. 

effect  of  devise  to  executor  in  trust,  iii,  357. 

effect  of  divorce  obtained  in  another  State  on  right  to  administer, 
iii,  290. 

effect  of  indorsement  of  negotiable  paper,  iv,  407. 

effect  of  final  decree  on  accounting  as  against  executor,  vii,  590. 

effect  of  foreign  judgment,  vi,  461.  , 

effect  of  giving  credit  on  sale,  iii,  153. 

effect  of  irregular  disbursements,   iii,  666. 

effect  of  irregular  proof  of  publication  of  notice  to  present  claims, 
vii,  192. 

effect  of  judgment  against  administrator  in  another  State,  iii,  486. 

effect  of  mingling  funds,  i,  425. 

effect  of  executory  contract  for  sale  of  real  estate  by  decedent,  viii,  547. 

effect  of  power  in  will  to  conduct  business,  vii,  699. 

effect  of  specific  devise  on  rights  of  executor,  viii,  735. 

enforcement  of  judgment  against,  in  another  State,  vii,  387. 

essentials  of  discharge  from  liability  as  executor,  vi,  121. 

evidence  to  establish  ownership  of  money  in  bank,  vi,  543. 

executor  accountable  for  fraudulent  acts,  vi,  50. 

executor  cannot  bind  estate  by  a  new  contract,  ii,  632. 

executor    no  power  to  erect  improvements,  vii,  72. 

executors  not  chargeable  with  costs  of  attempt  to  probate  will, 
vii,  690. 

executor  not  entitled  to  commissions  on  value  of  corporate  stock 
issued  on  incorporation  of  estate,  iv,  186. 

executor  not  liable  to  action  of  claim  and  delivery,  v,  706. 

executor  not  personally  liable  because  omits  title,  i,  64. 

executor  of  an  executor,  iii,  65. 

executors  succeeded  by  receiver,  i,  531. 

executor  when  liable  for  acts  of  coexecutor,  iv,  230. 

exemption  in  the  will  of  executor  as  to  bond  does  not  extend  to 
his  successor,  ii,  205. 

expense  of  administration  on  the  debts  of  decedent,  v,  525. 
*  expense  of  executor  also  a  distributee  in  defending  decree  of  dis- 
tribution not  chargeable  against  estate,  iv,  54. 

fraud  of  coexecutor  as  affecting  title  of  purchaser  in  good  faith, 
vi,  589. 
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fraud  in  settlement,  vi,  654. 
fraudulent  pledge  by  a  coexecutor  without  knowledge  of  the  pledgee, 

vi,  589. 
grant  of  administration  no  extra-territorial  force,  vii,  387. 
indebtedness  of  executor  to  estate,  v,  241. 

individual  debt  of  administrator  as  affected  by  insolvency,  viii,  287. 
individual  liability  of  administrator  to  estate,  viii,  194, 
insolvency  no  defense  to  action  on  bond,  ii,  487. 
interest  and  duty  of  administrator  of  an  executor,  vii,  96. 
interest  of  vendor  in  an  executory  contract  of  sale  goes  to  his 

administrator,  vii,  273. 
inventory  does  not  operate  as  an  estoppel,  v,  673. 
investment  by  executor  in  his  own  enterprise,  iii,  671. 
judgment  against  administrator  in  another  State  void,  iii,  700. 
judgment  for  attorney's  services,  i,  553. 
judgment  of  one  State  affecting,  impeachable  in  another  for  fraud, 

viii,  178. 
jurisdiction  of  a  court  of  equity,  v,  457. 
jurisdiction  of  Probate  Court  on  accounting,  iii,  355. 
jurisdiction  of  Probate  Court,  viii,  616. 
legal  title  in  executor,  iv,  319. 
legal  title  to  real  estate  in  executors,  iv,  359. 

letters  of  administration  of  no  force  in  another  State,  iii,  700;  iv,  31. 
letters  with  will  annexed,  and  rights  of  public  administrator,  iii,  661. 
liability  as  garnishee,  vi,  303. 
liability  for  acts  of  his  coexecutor,  iii,  671. 
liability  for  conversion,  viii,  407. 
liability  for  devastavit,  vi,  352. 
liability  for  interest,  iii,  612. 
liability  for  mistake  in  accounting,  ii,  359. 
liability  for  torts,  iv,  576. 

liability  of  administrator  in  another  State  for  devastavit,  iv,  31. 
liability  of  administrator  to  account  for  funds  held  by  intestate  as 

trustee,  viii,  146. 
liability  of  bondsmen,  vii,  96. 

liability  of  bondsmen  for  individual  debt  of  administrator,  viii,  287. 
liability  of  executor  for  devastavit  of  coexecutor,  iv,  96. 
liability  of  executor  of  life-tenant  to  trustee  of  remainder,  iii,  146. 
liability  of  executor  to  agent  or  broker  for  sale  of  land,  viii,  529. 
liability  of  executor  when  he  continues  business  under  will,  vii,  160. 
liability  of  official  bond,  iii,  640. 
liability  of  surety  on  administrator's  bond,  iii,  53. 
liability  of  sureties  on  executor's  bond,  vii,  140. 


794  GENERAL  INDEX.  [vols. 

(For  Separate  Index  to  Notes,  see  page  749.) 

EXECUTORS  AND  ADMINISTRATORS  —  Continued. 

liability  of  sureties  on  bond  of  insolvent  administrator,  viii,  194. 

liability  that  of  depository  or  bailee,  and  not  of  debtor,  effect  of 
insolvency,  iii,  199. 

life  insurance  as  assets  of  the  estate,  iii,  93. 

limitation  as  to  accounting,  i,  139. 

may  reimburse  themselves,  i,  423. 

money  voluntarily  paid  by  executor  under  mistake,  when  recover- 
able, iv,  134. 

mortgage  by  executor  under  power,  i,  64. 

no  right  to  custody  of  corpse  and  burial  in  absence  of  statute,  vi, 

314. 
not  necessary  to  term  an  executor  a  trustee  in  will,  v,  643. 
oath  of  executor,  vii,  192. 

on  accounting  must  cite  all  parties  in  interest,  viii,  359. 
payment  cannot  be  questioned  collaterally,  viii,  82. 
payment  without  order  of  Probate  Court,  vi,  303. 
personally  liable  for  attorneys'  services,  i.  553. 
pledge  of  assets  by  executor,  iv,  334. 
power  to  borrow  money  by,  iv,  334. 
power  of  administrator  to  compromise,  vi,  476. 
powers  of  administrator  with  will  annexed,  v,  95;  viii,  477. 
powers  of  executor  to  borrow  money,  v,  273. 
power  of  executor  to  make  executory  contract  of  sale,  v,  540;  viii, 

502. 
power  to  make  or  indorse  negotiable  instruments,  viii,  114. 
preference  in  issuance  of  letters  of  administration,  ii,  588. 
presumption  as  to  power  of  executors,  iv,  359. 
purchase  by  administrators,  i,  177;  iv,  650;  v,  228;  vii,  1. 
purchase  from  domiciliary  executor  when  ancillary  administrator 

with  will  annexed  has  been  appointed,  vii,  288. 
question  of  ownership  between  administrator  of  wife  and  husband, 

viii,  50. 
remedy  against  a  deceased  executor,  ii,  45. 
remedy  of,  in  acquiring  possession,  iii,  227. 
removal  of  administrator,  v,  323;  vi,  176;  viii,  82. 
removal  of  executor  not  interfered  with  on  appeal,  vii,  31a 
renunciation  by  appeal,  vii,  58. 
renunciation  by  executor,  iii,  367. 

responsibility  for  moneys  received  after  accounting,  iii,  241. 
responsibility  of  executor  for  negligence,  i,   182. 
right  of  administrator  of  a  remainderman  to  sue.  vi,  15. 
rights  of  administrator  over  land  in  another  State,  v,  249. 
right  of  administrator  to  compromise  claim  for  wrongful  death, 

viii,  410. 
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right  of  administrator  to  proceeds  of  a  sale  when  set  aside,  vii,  348. 

right  of  administrator  to  recover  possession  of  land,  ii,  602. 

rights  of  ancillary  administrator  with  will  annexed,  vii,  268. 

right  of  executor  to  appeal,  vi,  419,  576. 

right  of  executor  to  appeal  to  United  States  Supreme  Court,  iv,  144. 

right  of  executor  to  possession  of  specific  legacy,  i,  159. 

rights  of  foreign  administrator  in  stock  of  building  and  loan  asso- 
ciation, iv,  347. 

rights  of  foreign,  v,  536;  viii,  555. 

rights  of  several  executors,  iii,  367. 

right  of  special  administrator  to  appeal  notwithstanding  revocation, 
v,  213. 

right  of  testator  to  limit  and  appoint  different  executors,  iii,  227. 

right  of  widow  to  administer  or  to  nominate  administrator,  iii,  437. 

right  of  wife  to  administer  not  affected  by  husband  divorced  in 
another  State,  v,  594. 

right  to  deposit  funds  of  estate  in  bank;  effect  on  question  of  prefer- 
ence, viii,  712. 

right  to  employ  attorneys,  ii,  714. 

right  to  possession  between  them  and  life-tenant,  vii,  172. 

right  to  unexpired  liquor  license,  iv,  519. 

sale  of  community  property  to  pay  debts,  iii,  530. 

sale  of  stock  by  administrator,  i,  235. 

sale  by  executor  of  real  estate,  i,  423. 

setting  aside  sale  by  the  administrator,  ii,  81. 

settlement  of  estates  should  not  be  unnecessarily  delayed,  iii,  211. 

standard  of  care  or  diligence,  iii,  671 ;  iv,  567. 

stock  in  building  and  loan  association  as  assets,  iv,  347. 

title  of  administrator  de  bonis  non,  ii,  45. 

title  of  ancillary  administrator,  vii,  374. 

title  of  executor  to  goods  purchased  by  him,  v,  393. 

transactions  between  executors  and  heir,  as  to  real  estate,  iv,  359. 

trustee  in  bankruptcy  may  be  appointed  administrator,  viii,  252. 

trustees  subject  to  equitable  rules,  ii,  45. 

turning  over  principal  of  trust  fund  to  a  life  legatee,  iv,  411. 

when  action  may  be  maintained  for  failure  to  pay,  iv,  48. 

when  bound  by  account  stated,  viii,  1. 

when  chargeable  with  interest,  i,  235,  425;  vi,  87;  viii,  194. 

when  not  chargeable  with  interest,  iv,  17. 

when  chargeable  with  wardrobe  of  testatrix,  iv,  17. 

when  not  chargeable  with  want  of  good  faith,  vii,  192. 

when  commissions  not  allowed  for  misconduct,  viii,  157. 

when  executor  allowed  compensation  or  reimbursement  for  attorney's 
fees,  vii,  554. 
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when  executors  are  entitled  to  double  commissions,  vii,  235. 

when  executor  chargeable  with  interest,  vi,  543. 

when  heir  estopped  from  claiming  sale  by  administrator  invalid,  v,  228. 

when  liable  for  profits,  i,  235. 

when  limitation  commences  to  run,  i,  139. 

when,  may  proceed  to  pay  debts,  iii,  211. 

when  not  allowed  to  restate  account  to  enable  them  to  make  claim, 
v,  241. 

when  not  bound  to  sue  on  doubtful  demand,  iv,  567. 

when  proceeds  of  an  equitable  mortgage  chargeable  to,  iv,  401. 

wife's  right  to  administer  as  affected  by  her  conduct,  iv,  656. 

See  Accounting;  Administration;  Ancillary  Administration; 
Bond;  Claims  Against  Decedent's  Estate;  Foreign  Admin- 
istrator; Foreign  Executor;  Interstate  Comity;  Power; 
Public  Administrator;  Special  Administrator;  Trusts  and 
Trustees. 

EXECUTORY  CONTRACT. 

effect  of  widow  taking  deed  in  her  own  name  on  husband's  contract, 
v,  303. 

EXECUTORY  DEVISE. 

as  affected  by  rule  against  perpetuities,  ii,  64. 
construction  of,  i,  343. 

FAMILY. 

allowance  for,  i,  547. 

FEES.    See  Costs;  Counsel  Fees. 

FOREIGN  ADMINISTRATOR. 

action  by,  for  wrongful  death,  i,  218. 

rights  of,  in  stock  of  building  and  loan  association,  iv,  347. 

right  to  sue,  i,  662. 

FOREIGN  EXECUTOR. 

action  against,  ii,  74. 

cannot  maintain  attachment  proceedings,  vii,  609. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

powers  of,  viii,  555. 

FOREIGN  GUARDIAN. 

authority  of,  vi,  146. 
payment  to,  v,  473. 

FOREIGN  JUDGMENT. 

effect  of,  as  against  administrator,  vi,  461. 
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FOREIGN  LAWS.     See  Interstate  Comity. 

FOREIGN  WILLS. 

authentication  of,  iv,  617. 

FRAUD. 

as  affecting  judgment  obtained  in  another  State,  viii,  178. 

constructive  notice,  vi,  589. 

effect  of,  oif  estoppel,  viii,  205. 

in  action  to  rescind  and  set  aside  conveyances  in  equity,  notice  of 

rescission  unnecessary,  vii,  348. 
of  administrator  in  settlement,  vi,  654. 
of  executor,  vi,  50. 

survival  of  cause  of  action  to  rescind  or  set  aside  conveyances,  vii,  348. 
voiding  sale  to  pay  debts,  viii,  683. 
when  deed  void  for,  iii,  465,  565. 

FUNERAL  EXPENSES. 

as  claim  against  estate,  v,  718. 
suitable  monument,  viii,  25. 
See  Accounting. 

GARNISHMENT. 

administrator  not  subject  to,  vi,  303. 

GIFT. 

by  assignment  of  mortgage  as  inter  vivos,  viii,  283. 

causa  mortis,,  ii,  136 ;  viii,  171. 

delivery  essential,  ii,  136. 

essentials  of  gift  of  land  inter  vivos,  viii,  705. 

of  land  inter  vivos,  viii,  739. 

what  essential  to  establish  gift  of  money,  viii,  551. 

GROUND  RENT. 

limited,  ii,  81. 

GUARDIAN  AND  WARD. 

accounting  as  affected  by  parental  obligation  to  support,  v,  627. 

accounting  by  guardian,  v,  297. 

authority  of  foreign  guardian,  vi,  146. 

authority  of  guardian  as  affected  by  death  of  ward,  vi,  470. 

compromise  by  guardian,  vii,  111. 

contract  of  guardian  binds  himself  only,  v,  678. 

duties  of  guardian,  iii,  260. 

effect  of  assignment  of  judgment  recovered  by  an  infant,  vii,  636. 

effect  of  desire  of  ward  as  to  custody  of  person,  vii,  643- 
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essentials  of  final  account  by  guardian,  v,  627. 

evidence  admissible  to  show  propriety  of  appointing  another  person 

than  the  father,  v,  485. 
following  trust  property  deposited  in  bank  in  behalf  of  ward,  vii,  612. 
guardian  ad  litem  must  be  appointed  for  infant  defendant,  iii,  282. 
guardian  cannot  purchase  trust  property,  iii,  391. 
guardian  not  estopped  by  inventory,  v,  673. 
guardian's  sale  cannot  be  questioned  collaterally,  vii,  341. 
jurisdiction  of  Probate  Court  on  accounting,  iii,  260. 
laches  by  ward  in  obtaining  accounting,  ii,  233. 
liability  of  bond  for  proceeds  of  sale  of  real  estate,  ii,  488. 
liability  of  guardian  for  services  of  a  physician,  vii,  556. 
liability  of  guardian  to  administrator  of  deceased  ward,  vi,  248. 
liability  of  sureties  on  guardian's  bond,  vii,  646. 
no  right  to  submit  to  arbitration,  vii,  111. 
notice  of  appointment  of  guardian,  i,  121. 
payment  to  foreign  guardian,  v,  473. 

power  of  court  to  authorize  compromise  by  guardian,  vii,  636. 
powers  of  guardian  ad  litem,  iii,  666. 
right  to  guardianship  as  affected  by  evidence  in  divorce  proceedings, 

v,  485. 
sale  by  special  guardian  to  his  wife,  v,  540. 
sale  of  real  property  belonging  to  minor,  iii,  601. 
suit  by  guardian,  vii,  183. 
status  when  terminated,  iii,  260. 

when  credit  allowed  to  guardian  for  past  support,  v,  627. 
when  guardian  not  entitled  to  possession  of  legacy,  vii,  183. 
when  order  discharging  guardian  not  conclusive,  v,  627. 
when  ward  not  concluded  by  a  release,  v,  627. 

HEIR. 

bound  by  agreement  to  accept  certain  sum  for  his  interest,  vii,  489. 

bound  by  covenant  for  party-wall,  vi,  156. 

construction  of  will  favors,  iii,  297. 

effect  of  receiving  legacy  on  the  right  to  question  validity  of  will,  iii, 

330. 
effect  of  taking  possession  and  payment  of  rent  as  attornment,  vi,  156. 
effect  on  rights  of  a  written  agreement  for  reconveyance  of  land  sold 

by  their  ancestors,  iv,  164. 
entitled  to  notice  of  probate,  iii,  330. 
interest  as  affected  by  secret  trust,  viii,  489. 
interest  of,  as  subject  to  attachment  or  lien,  iv,  359. 
interest  of,  in  proceeds  of  real  estate  title  to  which  in  executor,  iv,  359. 
interest  of,  when  not  subject  to  execution,  vii,  273. 


i-vm.]  GENERAL  INDEX.  799 

(For  Separate  Index  to  Notes,  tee  page  749.) 

HEIR  —  Continued. 

liability. for  claims,  vi,  156. 

liability  for  debts,  i,  77. 

liability  for  debts  not  subject  to  attachment,  vi,  146. 

liability  for  debt  of  ancestors,  viii,  474. 

may  take  as  such  under  a  will  and  not  as  devisees,  iii,  104. 

release  of  interest  as  affected  by  statute  of  frauds,  viii,  489. 

rights  determined  on  death  of  ancestors,  ii,  458. 

right  of,  to  test  validity  of  assignment  of  mortgage  by  decedent,  viii, 

283. 
succeeding  to  vested  interest  under  provisions  of  a  will,  vi,  8. 
takes  land  subject  to  payment  of  debts,  v,  590. 
what  is  not  competent  evidence  to  fix  status  of,  viii,  277. 
when  action  may  be  maintained  to  recover  debts,  i,  662. 
written  agreement  as  to  distribution  between,  vi,  438. 

HEIRLOOMS. 

when,  cannot  be  claimed  on  construction  of  will,  viii,  62. 

HOLOGRAPHIC  WILL. 

effect  of  legislation  dispensing  with  witness,  ii,  471. 

HOMESTEAD. 

effect  of  deed  as  between  husband  and  wife,  vi,  446. 
exemption  of,  for  benefit  of  widow  and  children,  iii,  53. 
rights  of  husband  or  wife  under  California  statute,  iii,  601. 
widow  not  estopped  by  election  under  will,  v,  657. 
See  Husband  and  Wife. 

HUSBAND  AND  WIFE. 

action  to  set  aside  election  by  widow,  i,  170. 

agreement  by  wife  to  make  will  in  husband's  favor,  i,  600. 

allowance  for  family,  i,  547. 

allowance  for  support  of  widow,  vi,  643. 

allowance  to  widow,  i,  487;  ii,  154. 

antenuptial  agreement  as  affected  by  will,  i,  564. 

authority  of  wife  terminated  by  husband's  death,  viii,  551. 

bequest  in  lieu  of  dower,  i,  402. 

claim  of  wife  against  estate  of  husband,  vii,  520. 

community  estate,  i,  147. 

condition  in  will  as  to  remarriage  of  widow,  iii,  56. 

devise  to  wife  daring  widowhood,  i,  277. 

devise  to  wife  for  life  and  to  her  heirs,  i,  400. 

dower  right  of  wife  not  affected  by  insanity,  i,  388. 

each  may  influence  the  other  to  make  a  will,  ii,  563. 

effect  of  agreement  to  make  will,  iv,  1. 


800  GENERAL  INDEX.  [vol*. 

(For  Separate  Index  to  Notes,  tee  page  749.) 

HUSBAND  AND  WIFE  —  Continued. 

effect  of  devise  to  widow  to  use  in  her  discretion  on  right  to  ac- 
quire other  contingent  interests,  vi,  636. 

effect  of  divorce,  ii,  154. 

effect  of  divorce  obtained  in  another  State  on  wife's  right  to  ad- 
minister, iii,  ago. 

effect  of  election  by  the  widow  on  the  will,  iii,  196. 

effect  of  failure  by  widow  to  claim  income,  v,  359. 

effect  of  failure  of  wife's  administrator  to  make  claim  against 
husband,  viii,  50. 

effect  of  judgment  of  divorce  obtained  in  another  State,  iii,  290. 

effect  of  limitation  in  will  "  whilst  she  remains  my  widow/'  v,  530. 

effect  of  marriage  as  revocation  of  prior  will,  iii,  95;  v,  288. 

effect  of  prior  illicit  relations  on  property  rights,  ii,  565. 

effect  of  proviso  in  will  as  to  marriage  of  widow  on  estate,  vi,  73. 

effect  of  release  by  married  woman,  vii,  454. 

effect  of  second  marriage  of  widow  on  property  rights,  i,  504. 

effect  of  statute  giving  property  right  to  wife  on  death  of  husband, 

i,  719. 

effect  of  subsequent  marriage  of  testatrix  on  will,  ii,  286. 

effect  of  testator  devising  land  to  wife,  subsequently  selling  same 
for  notes,  changed  by  codicil  declaring  sale  to  carry  out  provisions 
of  will,  iv,  48. 

election  by  husband  to  claim  homestead  right,  iii,  424. 

election  by  widow,  viii,  539. 

estate  by  entirety,  iv,  140. 

exemption  under  statute  for  benefit  of  widow,  iii,  53. 

gift  of  money  to  wife,  viii,  551. 

homestead  rights,  ii,  548. 

husband  cannot  acquire  tax  title  adverse  to  wife's  title,  ii,  559. 

husband's  title  through  adverse  possession  as  against  wife,  ii,  559* 

influence  of  wife  in  making  of  will,  vi,  293. 

joint  will  by,  ii,  198. 

liability  of  husband  for  medical  attendance  and  funeral  expenses  of 
wife,  iii,  424. 

life  interest  of  husband  in  separate  estate  of  his  wife  on  her  death, 
iv,  171. 

married  woman  incapable  of  appointing  trustee,  iv,  230. 

next  of  kin  or  heirs  may  claim  marriage  to  be  void,  iii,  330. 

ownership  of  money  in  bank  evidence  by  joint  certificate,  vi,  543. 

presumption  as  to  property  acquired  during  marriage,  viii,  272. 

presumption  as  to  title  of  wardrobe  of  deceased  wife,  iv,  17. 

purchase  by  husband,  conveyance  to  wife,  i,  658. 

resulting,  trust  property  conveyed  to  wife,  consideration  by  hus- 
band, iv,  1. 
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right  of  curtesy  as  affected  by  power  of  disposition  given  to  wife, 

vi,  443- 
right  of  homestead  exemption,  iii,  565. 
rights  of  homestead  property,  iii,  601. 
right  of  husband  in  money  bequest  to  wife,  vi,  15. 
right  of  husband  in  personal  property  of  wife,  iii,  685. 
right  of  husband  to  affect  character  of  community  property,  viii, 

272. 
right  of  married  women  to  make  a  will,  ii,  286. 
right  of  widow  as  affected  by  continuing  business  under  provision  in 

will,  vii,  699. 
right  of  widow  as  to  administration,  iii,  437. 
rights  of  widow  in  community  property,  iii,  550. 
right  of  widow  to  allowance  as  affected  by  separation,  vii,  579. 
right  of  widow  to  be  subrogated  to  claim  against  administrator, 

viii,  25. 
rights  of,  under  Georgia  statute,  i,  165. 
rights  of  widow  under  Indiana  statute,  vii,  243. 
rights  of  widow  under  Massachusetts  statute  when  husband's  interest 

was  a  reversion,  ii,  613. 
right  of  wife's  executor  to  defend  as  to  claims  against  husband's 

estate,  iv,  17. 
right  to  have  husband's  will  probated,  iv,  239. 
separate  estate  of  wife  under  provision  in  will,  ivf  171. 
separate  property  of  wife  or  paraphernalia,  viii,  50. 
spendthrift  trust  in  favor  of  husband,  i,  54. 
transfers  between,  i,  402. 
when  widow  not  put  to  election  between  annuity  and  dower,  viii, 

when  wife  acquires  no  interest  in  devise  to  her  husband  on  his 
death,  vi,  223. 

widow  as  life-tenant,  when  may  resort  to  corpus,  i,  277. 

widow's  claim  to  allowance  for  support,  v,  303. 

widow's  liability  for  use  and  occupation,  i,  57. 

wife's  administrator  not  entitled  to  portion  of  husband's  estate  re- 
maining at  her  death,  vii,  668. 

wife's  right  to  administer  as  affected  by  her  conduct,  iv,  656. 

wills  preventing  marriage  or  affecting  divorce  against  public  policy, 
iii,  156. 
See  Community  Property;  Divorce;  Dower;  Election;  Widow. 

ILLEGITIMATE  CHILDREN. 

acknowledgment  of,  i,  582. 
See  Children. 

Vol.  VIII  —  51 
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IMPROVEMENTS. 

allowance  for,  in  partition,  vi,  636. 

by  tenant  in  common,  reimbursement  for,  vi,  357. 

liability  as  between  life-tenant  and  remaindermen,  vii,  72. 

setting  off  rents,  vii,  in. 

when  value  not  allowed,  vi,  695. 

when  refunded  in  equity  to  beneficiary  under  will,  ii,  404. 

INCOME. 

accumulation  of,  i,  420. 

as  affected  by  purchase  of  stock,  viii,  157. 

as  subject  to  claims  of  creditors,  vi,  478;  viii,  254. 

bequest  of,  i,  54. 

construction  of  bequest,  iii,  443. 

distinction  between  income  and  annuity,  vii,  738. 

dividend  payable  in  stock  certificates,  viii,  187. 

effect  of  absolute  gift  on  title,  iv,  260. 

effect  of  bequest  of,  i,  351. 

effect  of  bequest  of,  on  legal  title  of  remaindermen,  v,  643. 

effect  of  death  of  minor  legatee,  i,  420. 

effect  of  gift  of,  iii,  651. 

effect  of  not  using  that  bequeathed,  iv,  311. 

from  share  of  decedent  as  partner  in  a  firm,  vii,  235. 

gift  for  support,  ii,  529. 

gift  of,  by  will,  when  subject  to  debts,  ii,  529. 

increase  in  value  of  corporate  stock,  vii,  704. 

interest  in  trust  fund  as  subject  to  claims  of  creditors,  viii,  70* 

not  disposed  of  by  will,  iii,  357. 

of  beneficiary  as  subject  to  claims  of  creditors,  vi,  419. 

of  trust  funds  not  liable  for  debts,  iv,  319. 

profits  resulting  from  dissolution  of  corporation  not,  vi,  370. 

right  of  beneficiary  to  appoint,  viii,  257. 

when  corporate  bonds  considered  capital  and  go  to  remaindermen 

rather  than  to  life-tenant,  vi,  40. 
when  not  subject  to  claims  of  creditor,  iv,  82. 
widow's  right  to,  v,  359. 
See  Interest. 

INFANT. 

bound  by  maxims  of  equity,  vii,  in. 
descent  from,  of  lands  devised  to  him,  iv,  502. 
guardian  ad  litem  must  be  appointed  for  infant  defendant,  iii,  282^ 
must  ratify  agreement  for  partition  on  attaining  majority,  iii,  271. 
sale  of  land  does  not  convert  into  personalty,  ii,  488. 
See  Guardian  and  Ward. 
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INHERITANCE  TAX. 

bonds  of  foreign  corporations,  i,  206. 
corporate  stock,  nonresident  owner,  i,  185. 
See  Taxes. 

INJUNCTION. 

equity  will  not  restrain  Orphans'  Court,  i,  610. 

executor  cannot  enjoin  decree  of  Probate  Court  for  distribution,  iii, 

324. 
none  against  heirs  by  devisee  until  will  probated,  iv,  630. 
restraining  removal  of  assets  from  State,  viii,  178. 
to  restrain  trespass;  waste,  i,  617. 

INSANITY. 

does  not  affect  right  to  dower,  i,  388. 

sale  of  land  of  insane  person  when  regarded  as  personalty,  ii,  488. 

INSOLVENCY. 

effect  of  conveyances  by  intestate  insolvent,  iii,  512. 
of  executor,  effect  of,  iii,  199. 

INSOLVENT  ESTATE. 

presentation  of  claims  against,  i,  28. 

INSURANCE. 

application  of  proceeds  of  fire  insurance,  viii,  194. 

as  subject  to  will,  viii,  302. 

designation  of  beneficiary  in  will,  vii,  398. 

duty  of  life-tenant,  ii,  503. 

effect  of  clause  in  will  as  making  subject  to  debts,  vii,  575. 

expense  of,  chargeable  to  income,  ii,  404. 

life  insurance  as  assets  of  the  estate,  iii,  93. 

money  due  from  mutual  benefit  association  not  assets,  vii,  140. 

money  in  hands  of  administrator,  viii,  194. 

trusts  in  proceeds  of  a  life  policy,  iv,  698. 

vested  interest  in  beneficiary  in  life  insurance,  viii,  302. 

INTEREST. 

bequests  of,  ii,  125. 

liability  of  ancillary  administrator,  iv,  23. 

liability  of  executors  and  administrators,  iii,  612. 

liability  of  tenant  in  common,  ii,  580. 

on  legacy,  vi,  280. 

on  legacy  when  begins  to  run,  iii,  560. 

rate  of,  on  legacies,  iii,  560. 

when  added  to  advancement,  vi,  619. 

when  administrator  chargeable  with,  i,  235,  425 ;  vi,  87. 
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when  allowed  on  administrator's  claim  for  services  and  materials  fur- 
nished by  decedent,  vi,  335. 
when  chargeable  on  advancements,  i,  727. 
when  executor  and  administrator  liable  for.  vi,  543;  viii,  194. 
when  executor  not  chargeable  with,  iv,  17. 
when  not  compounded,  vii,  348. 
when  payable  by  beneficiary,  iii,  356. 
when  payable  on  distributive  share,  vii,  471 ;  viii,  539. 
when  payable  on  legacy,  i,  44°;  vii,  471. 

INTERLINEATIONS. 

how  attested,  ii,  148. 

INTERSTATE  COMITY. 

as  to  construction  of  will,  ii,  130. 

effect  of  judgment  against  administrator  in  another  State,  iii,  486. 

effect  of  judgment  in  another  State,  iii,  290. 

effect  of  question  of  public  policy,  viii,  567. 

law  of  the  place  where  real  estate  situate  governs,  iii,  486. 

letters  testamentary  of  no  force  outside  of  State  where  issued,  iii, 

700. 
powders  of  administrator  or  executor,  viii,  555. 
recognition  by  a  State  of  the  laws  of  another  State,  iii,  263. 
recognition  of  title  and  possession  in  administration,  iv,  31. 
Sec  Conflict  op  Laws. 

INVENTORY. 

admission  of  parol  evidence  to  affect,  iii,  689. 

as  affecting  burden  of  proof  when  there  is  a  loss,  vii,  192. 

as  affecting  claims  against  estate,  i,  28. 

conditional  on  the  discovery  of  property,  viii,  146. 

correction  of  error  in,  iii,  430. 

does  not  estop  administrator,  v,  673. 

effect  of  omission  of  assets  on  right  of  creditor,  ii,  625. 

judgment  in  favor  of  estate,  vii,  192. 

what  it  should  include,  i,  28. 

JOINT  TENANCY. 

as  affected  by  Massachusetts  statute,  viii,  62. 

JUDGMENT. 

assignability  of,  vii,  636. 

as  evidence  of  debt,  vi,  461. 

as  lien  on  interest  of  heirs,  iv,  359. 

effect  of,  obtained  in  another  State,  iii,  290. 
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obtained  in  one  State  when  impeachable  for  fraud  in  another,  viii,  178. 
right  to  sue  on  foreign,  obtained  against  administrator,  vii,  387. 
when  not  res  judicata,  v,  548. 

JUDGMENT  CREDITOR. 

as  purchasers  under  Illinois  statute,  viii,  489. 
lien  of,  on  interest  of  devisee,  vii,  102. 
of  heir  as  affected  by  secret  trust,  viii,  489. 
right  to  subject  income  of  beneficiary,  vi,  419. 

JUDICIAL  SALE.      See  Sale. 

JURISDICTION. 

acquired  over  nonresident  by  publication,  viii,  642. 

as  affected  by  demurrer  of  part  of  defendants,  v,  213. 

as  affected  by  theory  of  title  to  realty,  viii,  272. 

conferred  by  appearance,  ii,  216. 

effect  of  insufficient  notice  in  proceedings  to  probate  will,  vii,  672. 

effect  of  judgment  obtained  in  another  State,  iii,  290. 

equity  seldom  interferes  with  probate  court,  iii,  167. 

of  Chancery  in  partition  of  devised  lands,  vii,  220. 

of  County  Court  may  be  presumed,  v,  1. 

of  court  over  nonresident  in  following  trust  property,  vii,  612. 

of  court  to  construe  will,  iv,  387. 

of  court  to  enjoin  executors,  iv,  359. 

of  equity  as  affected  by  that  of  Probate  Court,  iv,  401. 

of  equity  in  enforcement  of  trust,  vi,  30. 

of  equity  or  Probate  Court  as  to  accounting  by  executors;  vii,  385. 

of  equity  over  administration,  i,  84. 

of  equity  over  executor's  account,  v,  457. 

of  equity  over  nonresidents,  i,  77. 

of  equity  over  unprobated  will,  v,  312. 

of  equity  to  award  costs  and  fees,  vii,  220. 

of  equity  to  construe  wills,  iii,  167. 

of  equity  to  decree  sale  to  pay  debts,  vi,  311. 

of  equity  to  enforce  accounting  by  a  trustee,  v,  24. 

of  equity  to  enforce  contract  to  make  mutual  wills,  iii,  178. 

of  equity  to  enforce  liability  of  estate  of  deceased  president  of  corpora- 
tion for  misappropriation,  iv,  432. 

of  equity  to  enforce  oral  agreement  by  heir  to  release  his  interest 
viii,  489. 

of  equity  to  obtain  settlement  and  accounting,  iv,  160. 

of  equity  when  exercised,  iii,  615. 

of  equity,  when  will  assume,  of  claims  against  estate,  iii,  486. 

of  Orphans'  Court,  i,  697;  v,  525;  vi,  258. 
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of  Probate  Court,  i,  84,  527;  ii,  45;  iii,  324,  615;  vi,  555;  viii,  359,  616. 
of  Probate  Court  as  to  accounting  of  guardian,  iii,  260. 
of  Probate  Court,  as  to  charitable  bequests,  iv,  106. 
of  Probate  Court,  none  as  to  disputed  title,  iv,  122. 
of  Probate  Court,. not  affected  by  misnomer,  iii,  601. 
of  Probate  Courts  over  trtjsts,  i,  658. 
of  Probate  Court  to  construe  wills,  v,  697. 
to  set  aside  sale  for  fraud,  viii,  683. 
upon  what  dependent,  ii,  81. 
waiver  of  right  to  object,  viii,  555. 
what  cannot  be  enforced  should  not  be  decreed,  iii,  12a 
when  may  be  questioned  collaterally,  v,  536. 
See  Equity. 

JURY. 

effect  of  voluntary  submission  of  an  equitable  issue,  viii,  70s. 
no  absolute  right  to,  in  equity,  vii,  348. 

LACHES. 

as  affected  by  discovery  of  fraud  or  possession  of  interest,  v,  95. 

as  affecting  action  to  set  aside  probate,  i,  273. 

as  affecting  rights  of  remaindermen,  vii,  454. 

as  affecting  sale  by  administrator,  ii,  81. 

as  dependent  on  existence  of  a  legal  right,  vi,  695. 

as  ground  for  refusal  of  relief,  v,  329. 

by  heirs  in  not  moving  to  set  aside  sale  by  administrator,  iv,  592. 

delay;  when  excused,  v,  95. 

effect  of  acquiescence  in  interlocutory  decree,  iv.  447. 

effect  on  liability  of  an  administrator's  bond,  iii,  640. 

effect  on  right  to  partition,  v,  303. 

in  setting  aside  purchase  by  executor,   iv,   650. 

of  ward  in  obtaining  accounting  from  guardian,  ii,  233. 

of  widow  in  filing  petition  for  allowance,  vii,  579. 

when  action  not  barred  by,  viii,  62. 

when   may  be  imputed,  ii,  404. 

when  not  imputed  to  party,  iii,  465,  565. 

when  a  bar  to  claim,  iii,  241. 

LEGACY. 

acceptance  of,  does  not  estop  asserting  liability  for  negligence,  i,  182. 
action  against  legatee  for  proportionate  share  of  debt,  viii,  109. 
ademption  of,  vi.  258;  viii,  635. 
as.  affected  by  purpose,  ii,  465. 
as  affected  by  trusts,  iv,  476. 
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as  subject  to  abatement,  vii,  509. 

as  subject  to  claims  of  creditors,  i,  54. 

bequest  of  money  for  life  as  affecting  right  to  possession,  vi,  633. 

bequest  on  condition  of  acquiescence  in  will,  iv,  1. 

bequest  of  sum  due  on  a  mortgage  when  not  impaired,  v,  643. 

bequest  to  class,  vii,  43. 

charged  on  land,  iv,  279. 

claim  of  executor  to  refunding  of,  iv,  411. 

condition  on  the  judgment  of  executor,  v,  493. 

conditional,  v,  493;  viii,  581. 

corporate  stock  as  subject-matter,  viii,  635. 

credits  as,  iv,  587. 

cumulative  or  substitutional,  iv,  268. 

•distinction  between  specific  and  demonstrative,  iv,  681. 

distribution  of  a  lapsed  legacy,  v,  72. 

effect  of  absolute  gift  of  income  of  land  on  title,  iv,  260. 

•effect  of  acceptance  as  estoppel,  v,  216. 

effect  of  bequest  of  corporate  stock  and  income  to  several  legatees, 

v,  S99. 
effect  of  bequest  of  a  debt,  vii,  668. 
effect  of  bequest  of  money  in  bank,  vi,  258. 
effect  of  bequest  of  shares  of  stock,  viii,  265. 
effect  of  direction  to  divide  in  the  future,  vi,  75. 
effect  of  legatee  setting  up  individual  right  to  subject-matter,  i, 

670. 
effect  of  receipt  for  what  not  paid,  v,  572. 
effect  of  specific  description  in  residuary  clause,  iv,  488. 
failure  through  contingency,  viii,  428. 
from  what  time  bears  interest,  vi,  280. 
general  and  specific,  vi,  258;  viii,  456. 
gift  of  money  when  general  legacy,  viii,  456. 
gift  to  a  chtfs,  i,  432;  vii,  163. 
lapse  of,  viii,  610. 

lapse  caused  by  death,  ii,  474;  iv,  134;  vii,  202. 
legatee  may  be  liable  for  debts,  iii,  241. 
moneys  due  from  mutual  benefit  association,  vii,  14a 
of  income,  i,  54. 

of  stock,  when  not  regarded  as  specific,  ii,  267. 
priority  as  between  demonstrative,  specific  and  general,  viii,  654. 
presumption  when  given  by  debtor  to  his  creditors,  vii,  454. 
remedy  in  equity  as  to  a  colegatee,  iv,  160. 
remedy  of  legatee  as  against  deceased  executor,  ii,  45. 
residuary  as  affected  by  abatement,  viii,  456. 
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residuary  bequest  general  and  not  specific,  viii,  456. 
right  of  legatee  to  sue  for,  ii,  564. 

right  of  possession  of  specific  legacy  in  executor,  i,  159, 
right  to,  upon  death  of  legatee  before  payment,  v,  473. 
•    specific  in  form  of  annuity,  v,  643. 
subject  to  payment  of  debts,  iv,  325. 
time  when  payable,  viii,  654. 

title  to,. as  affected  by  assent  of  executor,  viii,  642. 
vested  and  contingent,  vi,  260. 
vesting,  as  affected  by  payment  of  income,  v,  599. 
void  legacy  does  not  render  whole  will  void,  vii,  243. 
waiver  of  right  to  have  paid  out  of  real  estate  or  trust  funds,  v,  31. 
what  a  gift  of  money  includes,  v,  52. 
when  charge  upon  land,  ii,  253;  v,  316;  vi,  365,  446;  vii,  531;  viii* 

390.  424. 
when  not  charged  upon  land,  i,  600;  iv,  447,  681 ;  viii,  654. 
when  demonstrative,  and  effect,  viii,  654. 
when  draws  interest,  i,  440. 
when  gift  not  vested,  v,  72. 

when  guardian  not  entitled  to  possession,  vii,  183. 
when  interest  thereon  begins  to  run,  iii,  560;  vii,  471. 
when  notes  and  stock  specific,  viii,  456. 
when  vested,  vi,  446. 

See  Income;  Interest. 

LEGAL  REPRESENTATIVES. 

who  are,  iii,  387. 

LEGITIMACY. 

of  children,  when  presumed,  iv,  61. 

LIFE  ESTATES.       See  Estates. 
LIFE  INSURANCE.       See  Insurance. 

LIFE  TENANT. 

as  affected  by  power  of  sale,  i,  337. 

as  subject  to  taxes  or  assessments,  v,  686. 

bonds  of  corporation  when  considered  capital  and  not  income,  vi,  40* 

compensation  for  damages  on  condemnation  of  property,  vii,  72. 

duty  to  keep  property  insured,  ii,  503. 

effect  of  death  on  perpetuity,  viii,  43, 

entitled  to  credit  for  payments  due  by  testator,  vii,  72. 

estate  not  enlarged  by  a  power  of  sale,  i,  335. 

forfeiture  by  misuse,  ii,  602. 
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income  only  devoted  to  repairs  or  improvements,  iv,  338. 

interest  of,  in  stock  dividends,  viii,  187. 

liability  for  improvements,  vii,  72. 

liability  for  taxes,  vii,  72. 

must  protect  interest  of  residuary  legatee,  viii,  142. 

principal  of  trust  fund  must  be  kept  intact,  vi,  382. 

profits  resulting  from  dissolution  of  corporation  belong  to.  corpus, 

vi,  370. 
rights  of,  as  between  himself  and  remaindermen,  vii,  458. 
rights  of  remaindermen  in  corporate  stock,  viii,  642. 
right  to  possession,  vii,  172;  viii,  551. 
right  to  purchase  other  contingent  interests,  vi,  636. 
when  may  have  resort  to  corpus  of  estate,  i,  277. 
when  not  authorized  to  dispose  of  property  by  will,  viii,  73. 
when  not  required  to  account  to  remaindermen,  vi,  33. 
See  Remainders. 

LIMITATION. 

as  affecting  claims  against  estate,  i,  28. 

as  affecting  claim  for  services,  viii,   183. 

as  affecting  liability  of  heir  for  debt  of  ancestors,  viii,  474. 

as  affecting  purchase-money  notes  on  a  sale,  viii,  433. 

as  affecting  rights  of  judgment  creditor,  v,  89. 

as  to  accounting  of  executors  and  administrators,  i,  139. 

claims  against  estate,  i,  76,  152. 

does  not  run  in  favor  of  nonresident,  vi,  146. 

effect  of  short  special  limitation  oh  claim  against  estate,  ii,  638. 

equity  may  permit  filing  of  claim  after  expiration  of  prescribed 

time,  vii,  178. 
expenses  of  administration,  v,  525. 
must  be  pleaded,  viii,  205. 

of  claims  against  decedent's  estate,  i,  560;  vii,  25. 
statute  of,  as  affecting  claim  of  wife  against  husband's  estate,  vii, 

520. 
statute  of,  runs  in  favor  of  United  States,  viii,  689. 
See  Statute  of  Limitations. 

LIS  PENDENS.     See  Notice  of  Pendency  of  Action. 

MARRIED  WOMEN.     See  Husband  and  Wife. 

MENTAL  CAPACITY. 

ability  to  transact  ordinary  business  as  test,  ii,  179,  341;  v,  155;  vi, 

538;  viii,  209,  383. 
absolutely  perfect  mental  faculties  not  required,  vi,  695. 
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as  affected  by  age  and  declarations  of  testator,  vii,  405. 

as  affected  by  declaration  of  intention,  iv,  355. 

as  affected  by  declarations  of  testator,  v,  121. 

as  affected  by  delusion,  v,  170,  217,  369,  498. 

as  affected  by  drink  or  drunkenness,  i,  391 ;  ii,  156. 

as  affected  by  evidence  subsequent  to  making  of  will,  vii,  14. 

as  affected  by  exclusion  of  natural  claimants,  viii,  483. 

as  affected  by  loss  of  memory,  iv,  454. 

as  affected  by  physical  condition  and  influence  of  mistress,  iv,  61. 

as  affected  by  physical  condition,  v,  369. 

as  affected  by  presumption  of  continuance  of  physical  condition,  viii, 

719. 
as  affected  by  reasonableness  of  provision  in  will,  v,  11,  121. 
as  affected  by  remoteness  of  evidence,  vi,  412. 
as  affected  by  spiritualism,  viii,  448. 

as  affected  by  unreasonable  disposition  of  property,  vi,  190. 
as  evidenced  by  feeling  between  parties,  vi,  190. 
as  evidenced  by  peculiarities,  vi,  190. 
as  a  matter  of  law,  ii,  341. 

as  measured  by  ability  to  transact  business,  vi,  695. 
burden  of  proof,  v,  498 ;  vii,  435,  581 ;  viii,  483, 
contest  and  evidence  of,  vi,  695. 
conversation  between  legatee  and  testator,  v,  178. 
delusion  as  affecting,  ii,  341. 
delusion  in  regard  to  legitimacy  of  child,  iv,  153. 
effect  of  appointment  of  guardian  for  alleged  insane  person,  vii,  536. 
effect  of  attempt  at  suicide,  i,  391. 
effect  of  drink,  ii,  275. 
effect  of  habit  of  intemperance,  vi,  190. 
effect  of  physical  condition,  ii,  341. 
erroneous  instructions,  vi,  650. 
essentials  of,  ii,  703;  viii,  305. 
essentials  of  opinion  evidence,  viii,  719. 
essentials  of  question  to  nonexpert  witness,  ii,  698. 
evidence,  ii,  7. 

evidence  affecting,  ii,  106;  viii,  383,  510,  705. 
evidence  of  physician,  v,  498. 
evidence  of  attesting  witness,  ii,  7. 
evidence  of  witness  to  will,  v,  369. 
evidence  sufficient  to  establish,  vi,  529. 
evidence  to  establish,  or  effect  of  business  test,  iv,  153. 
exclusion  of  heirs  not  evidence,  vii,  690. 
findings  of  trial  court  conclusive,  v,  498. 
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individual  instances  of  forgetfulness,  ii,  703. 

instruction  as  to,  iv,  454. 

instructions  to  jury  as  affecting,  v,  121,  155;  vi,  190;  viii,  383. 

lade  of  memory  does  not  disqualify,  if  otherwise  competent,  iii,  519. 

marriage  at  age  of  69  is  not  evidence  of  insanity,  vii,  690. 

not  evidenced  by  alienation  and  estrangement,  in,  1. 

opinion  evidence,  vi,  695. 

opinions  of  nonexpert  witness,  v,  155. 

opinion  of  physician,  vi,  412 ;  vii,  435. 

opinion  of  subscribing  witness  to  will,  vii,  435. 

proper  instruction  to  jury,  vi,  229. 

test  of,  vii,  690. 

what  is  sufficient  foundation  for  expressing  opinion  in  evidence,  vii, 

435- 
when  evidence  admissible,  vi,  650. 
when  insufficient  to  show  want  of,  vi,  576. 
Sec  Wills. 

MINOR.     See  Infant. 

MISNOMER. 

in  charitable  bequest,  iv,  76. 

MISTAKE. 

of  fact  as  ground  of  relief  in  equity,  ii,  404. 

MONEY. 

as  subject  of  executory  bequest  in  remainder,  vi,  15. 
See  Legacy. 

MORTGAGE. 

assignment  of,  when  set  aside,  viii,  203. 
as  affecting  rights  of  remaindermen,  vi,  627. 
as  subject  to  gift  inter  vivos,  viii,  283. 
by  heir  on  defective  title  obtained  from  executor,  iv,  359. 
presumed  to  have  been  given  under  power  in  will,  i,  64. 
right  of  widow  to  obtain  support  by,  vi,  643. 
what  is  an  equitable,  iv,  401. 

when  defective  title  no  defense  to  foreclosure  of  mortgage  for  price 
on  administrator's  sale,  iv,  151. 

MORTGAGOR  OR  MORTGAGEE. 

cannot  be  compelled  to  first  resort  to  any  personal  remedy,  ii,  638. 
equity  of  redemption  only  vested  in  mortgagor  or  assigns,  ii,  638. 

MUNICIPAL  CORPORATIONS.      See  Corporations. 
MUTUAL  BENEFIT  ASSOCIATION.     See  Insurance. 
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MUTUAL  WILLS. 

what  necessary  to  establish  agreement  to  make,  iii,  178. 

NOTICE. 

of  appointment  of  guardian,  i,  121. 

of  pendency  of  action,  effect  of,  iii,  374* 

of  probate  in  wrong  name,  iii,  601. 

NUNCUPATIVE  WILLS. 

essentials  of  certificate  under  Louisiana  Act,  iii,  309. 
evidence  to  establish,  iv,  92. 

ORPHANS'  COURT. 

jurisdiction  of,  v,  525;  vi,  258. 

PARAPHERNALIA. 

of  wife,  viii,  50. 

PARTIES. 

must  be  interested  to  maintain  suit  to  set  aside  will,  ii,  106. 

PARTITION. 

agreement  by  minor  must  be  ratified  on  attaining  majority,  iii,  271. 

costs  of  proceeding,  ii,  458. 

decree  binds  parties  only,  ii,  374. 

effect  of  decree  construing  will,  iv,  387. 

effect  of  devise  jointly  with  provision  to  go  to  survivor  in  event  of 

death,  vi,  82. 
effect  of  improvement,  vi,  636. 
effect  of  laches,  v,  303. 
effect  of  power  of  sale  in  executor,  v,  509. 
proceeds  of  sale  may  be  regarded  as  real  estate,  iii,  486. 

PARTNERSHIP. 

assets  as  subject  to  accounting  by  executor,  vi,  619. 

continuance  of,  by  will,  ii,  404. 

death  of  partner;  appointment  of  receiver,  i,  300. 

effect  of  agreement  to  share  in  products  of  land,  v,  435. 

effect  of  bequest  of  business  and  good  will  upon  liability  of  estate, 

viii,  402. 
effect  of  dissolution  by  death,  ii,  1. 

liability  as  to  unpaid  balance  due  for  certificate  of  stock,  vii,  25. 
rights  of  estate  in  partnership  of  which  deceased  was  member,  vii, 

422. 
surviving  partner  not  entitled  to  compensation,  vi,  5a 
when  evidence  insufficient  to  establish,  yiii,  696. 
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PARTY-WALL. 

covenant  for,  binds  heirs,  vi,  156. 

PAYMENT  OP  INCOME. 

of  legacy  as  affecting  its  vesting,  v,  599,. 

PEDIGREE. 

evidence  of,  i,  466. 

PERPETUITIES. 

apply  to  both  equitable  and  legal  estates,  ii,  380. 

as  affecting  charitable  bequests,  ii,  708. 

as  affected  by  executory  devise,  ii,  64. 

as  affected  by  trust  for  accumulation,  ii,  465. 

as  affected  by  vesting  of  a  determinable  fee,  vii,  125. 

bequest  of  remainder  to  one  for  life  and  then  to  his  legal  heirs,  does 

not  violate,  iii,  221. 
construction  of  rule  against,  iii,  35. 
effect  of  death  on  life-tenant,  viii,  43.  • 

effect  of  devise  to  be  distributed  according;  to  discretion,  iii,  307. 
effect  of  extension  of  time  made  dependent  on  discretion  of  executor, 

vi,  497. 
effect  of  gift  of  rents  or  income,  iii,  651. 
effect  of  limiting  remainder  of  trust  estate  to  heirs  and  beneficiaries, 

iii,  114. 
effect  of,  on  charitable  bequests,  iv,  122. 
effect  of  power  of  sale  in  trustee,  iii,  35. 
effect  of  provision  against  alienation,  vii,  526. 
foundation  and  reason  of  the  rule,  ii,  380. 
fund  for  purpose  of  care  of  burial  lot,  viii,  533. 
governed  by  common  law,  i,  253. 
limited  restriction  may  be  valid,  viii,  205. 
no  violation  when  fee  vests  on  death  of  testator,  vi,  302. 
partial  restriction  on  the  power  of  alienation,  ii,  315. 
postponement  of  vesting  as  affecting,  v,  128. 
trust  in  violation  of,  i,  440.    |A 
violation  as  to  one  of  a  class  invalidates,  as  to  others,  v,  128. 

PLEADING  AND  PRACTICE. 

action  by  executor  to  recover  money  paid  by  mistake,  iv,  134. 

action  by  guardian,  vii,  183. 

admission  for  purpose  of  a  trial  not  admissible  on  subsequent  trial, 

vii,  559- 
admission  of  improper  evidence  as  ground  for  new  trial,  i,  159. 
allegations  in  bill  to  construe  will,  vii,  449. 
allegations  not  permissible  in  reply,  v,  627. 
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amendment  as  to  parties,  vi,  636. 

amendment  at  trial  to  conform  to  proofs,  iv,  54. 

amendment  of  ground  of  contest  of  will,  ii,  7. 

amendment  of  return  of  service,  ii,  216. 

appeal  need  not  include  matters  of  evidence,  v,  95. 

argumentative  charge  not  reversible  error,  ii,  355. 

ascertaining  heirs  and  distributees,  iv,  122. 

bill  for  discovery  and  joinder  of  parties,  vii,  348. 

bill  for  instructions  must  state  all  the  facts,  i,  308. 

bill  may  be  sustained  for  fraud  and  undue  influence  and  facts  to  sus- 
tain it  ascertained  afterward,  vii,  348. 

blank  dates  in  pleading  should  be  filled,  iv,  580. 

burden  of  proof  as  to  mental  capacity,  v,  498. 

can  be  only  one  final  judgment,  vi,  146. 

cause  of  action  as  affected  by  statement  of  amount  claimed,  viii,  529. 

charge  to  jury  must  be  based  on  evidence,  i,  36. 

commission  to  take  testimony  in  foreign  country,  viii,  359. 

complaint  to  set  aside  election  by  widow,  i,  170. 

construction  of  act  providing  for  examination  of  party  as  if  under 
cross-examination,  vi,  229. 

continuance  of  action  without  bill  of  revival,  vii,  348. 

court  may  refuse  instruction  when  no  evidence,  vi,  156. 

court  may  submit  issues  on  a  will  contest  to  jury,  v,  216. 

court  should  formally  approve  by  order  sale  of  infant's  land,  v,  1. 
>        defects  in  procedure  waived,  iv,  122. 

delinquency  of  administrator  should  be  specifically  alleged,  vi,  654. 

description  of  land  in  partition,  vii,  341. 

discretion  of  court  in  dispensing  of  objections  to  account,  viii,  194. 

effect  of  affidavit  of  publication,  vii,  672. 

effect  of  appearance  in  suit  or  action,  ii,  216. 

effect  of  decree  dismissing  suit  for  construction  of  will,  v,  52. 

effect  of  a  general  replication,  vii,  454. 

effect  of  improper  statement  by  counsel,  viii,  517. 

effect  of  instituting  suit  to  contest  probate  pending  an  appeal,  iv,  548. 

effect  of  intimation  by  judge  of  his  opinion  in  instructions  to  jury  on 
weight  of  evidence,  v,  155. 

effect  of  laches  in  moving  trial,  iii,  430. 

effect  of  sustaining  demurrer  to  declaration  on  ground  that  remedy 
is  in  equity,  v,  24. 

effect  of  trial  of  an  immaterial  issue,  iv,  495. 

entitling  of  action  brought  by  executor,  iv,  411. 

error  in  trial  court  must  be  specified  to  obtain  review  on  appeal,  i, 

504. 
essentials  of  master's  report,  vii,  348. 
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essential  of  pleading  .in  action  against  administrator,  ii,  363. 

essentials  of  pleadings  in  action  to  quiet  title,  ii,  297. 

essentials  of,  relief  by  cross-bill,  i,  617. 

essentials  of  report  of  special  master,  viii,  194. 

exceptions  to  giving  or  refusing  instructions  to  jury  in  equity  case, 

not  reviewed  on  appeal,  ii,  179. 
executor  as  party  in  action  at  law  against  heir  or  devisee,  ii,  568. 
executor  or  administrator  and  heirs  as  necessary  parties,  iii,  512. 
facts  of  undue  influence  must  be  pleaded,  ii,  179. 
failure  to  number  paragraphs  of  instructions  not  ground  for  new 

trial,  vi,  650. 
filing  grounds  of  contest,  vi,  715. 

form  of  pleading  waived  by  submission  on  agreed  facts,  vi,  47. 
general  objection  to  evidence  insufficient,  vi,  650. 
guardian  ad  litem  must  be  appointed  for  infant  defendant,  iii,  282. 
harmless  error  in  instructions,  i,  108. 
hearing  of  exception  to  commissioner's  report,  ii,  488. 
hearing  of  objections  to  executor's  account,  iii,  666. 
in  action  to  construe  will,  designation  of  parties  when  charitable 

bequest  names  a  class  only,  v,  548. 
inconsistent  findings,  viii,  517. 

innocent  purchase  of  real  estate  must  be  pleaded,  iv,  359. 
instructions  affecting  credibility  of  witness,  vi,  331. 
instructions  on  claim  for  services,  vi,  711. 
instructions  on  issue  as  to  lost  will,  vi,  331. 
instructions  to  jury,  ii,  565. 
instruction  to  jury  as  affecting  genuineness  of  signature  to  a  note, 

i»,  543- 
instruction  to  jury  as  affecting  mental  capacity,  viii,  383. 
instructions  to  jury  as  to  opinion  of  expert  based  on  hypothetical 

question,  v,  697. 
instructions  to  jury  on  issue  of  mental  capacity,  v,  155. 
irregularity  does  not  render  an  order  void,  vii,  341. 
issues  of  fact  in  equity  properly  presented  to  a  jury  by  specific 

question,  ii,  179. 
issues  governed  by  pleadings,  ii,  283. 
joining  of  legal  and  equitable  causes  of  action,  ii,  1. 
jurisdiction  of  court  of  equity  over  nonresidents,  i,  77. 
jury  should  not  be  influenced  by  instructions  for  or  against  expert 

testimony,  iii,  543. 
justice  not  bound  to  give  instructions  in  terms  as  requested,  viii, 

262. 
limitation  of  instructions  to  jury,  v,  185. 
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PLEADING  AND  PRACTICE  —  Continued. 

limitation  must  be  pleaded,  viii,  205. 

memoranda  on  an  order,  v,  359. 

misconduct  of  juror,  vii,  14. 

must  be  evidence  to  require  submission  of  issue  to  jury,  vi,  412. 

new  trial  not  awarded  to  recover  nominal  damages,  vii,   140. 

not  error  to  use  expressions  like  "  alleged  execution,"  "  supposed 
codicil,"  in  instructions,  iv,  61. 

not  essential  to  allege  letters  testamentary  in  action  by  executor, 
vii,  102. 

not  necessary  always  to  join  all  the  trustees,  v,  241. 

not  necessary  to  state  nature  or  details  of  fraud  in  obtaining  exe- 
cution of  will  in  the  instructions,  iv,  61. 

notice  of  appeal,  ii,  700. 

order  admitting  will  set  aside  without  action,  viii,  719. 

order  "dismissed  settled"  is  not  approbation  of  the  court,  vii,  in. 

party  restricted  to  reasons  assigned  for  new  trial,  vii,  140. 

parties  having  no  interest  in  land  have  no  right  to  complain  of  a 
decree  quieting  title,  iii,  534. 

parties  to  accounting,  i,  139. 

parties  to  suit  by  judgment  creditor,  iv,  82;  vi,  419. 

pleading  fraud,  i,  170. 

pleading  of  non  est  factum  as  affected  by  expert  testimony,  iii,  543. 

proper  instructions  on  issue  of  mental  capacity,  iv,  153. 

proper  parties  to  action  to  recover  property  fraudulently  conveyed, 
vi,  146. 

proper  to  refuse  to  strike  out  all  evidence  when  part  competent,  vi, 

325. 
publication  of  order,  meaning  of  "  week,"  viii,  483. 
relief  by  bill  and  crossbill  to  cure  irregularity  in  sale,  vii,  313. 
relief  not  confined  to  that  specifically  prayed  for  in  bill,  v,  95. 
remedy  as  against  heirs  for  debt,  i,  77. 
remedy  by  appeal,  i,  610. 
remedy  by  demurrer,  ii,  1. 
remedy  for  contest  of  a  will,  i,  382. 
return  of  service  only  evidence  of  service,  ii,  216. 
reversible  error  for  counsel  or  court  to  comment  on  failure  to  call 

a  privileged  witness,  vi,  538. 
right  of  executor  to  appeal  from  a  State  court  to  United  States 

supreme  court,  iv,  144. 
scintilla  of  evidence  insufficient  to  sustain  verdict,  vii,  48. 
service  by  publication,  viii,  642. 
service  of  notice  on  nonresidents,  i,  131. 
special  verdict,  i,  in. 
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PLEADING  AND  PRACTICE  —  Continued. 

specific  instructions  desired  must  be  requested,  viii,  719. 
substitution  of  real  parties  in  interest,  v,  457. 
test  as  to  whether  more  than  one  cause  of  action  stated,  vi,  146. 
testimony  must  be  incorporated  in  the  bill  of  exceptions  to  obtain 

review  of  fact  on  appeal,  iii,  47. 
to  secure  relief  on  appeal  question  must  be  embodied  in  bill  of 

exceptions,  iii,  271. 
trial  court  may  direct  verdict  in  will  contest,  vi,  293. 
trial  court  not  required  to  express  opinion  on  question  of  fact,  vi, 

156. 
use  of  affidavit  or  deposition,  ii,  441. 
use  of  depositions  on  a  trial,  i,  382. 

waiver  of  objection  by  appearance  of  administrator,  v,  323. 
waiver  of  objections  to  bill  by  answer,  vi,  695. 
waiver  of  trial  by  jury,  iv,  548. 

when  bill  not  objectionable  as  multifarious,  v,  52;  vii,  348. 
when  legatees  and  heirs  not  proper  parties,  viii,  62. 
when  no  misjoinder  of  causes  of  action,  viii,  642. 
when  not  necessary  to  plead  statute  of  limitation,  vi,  305. 
when  proper  to  withdraw  questions  from  jury,  v,  369. 
when  special  verdict  sustained,  i,  705. 
when  verdict  may  be  directed,  ii,  2J. 
See  Appeal;  Witness. 

PLEDGE. 

rights  of  pledgee  in  personal  property  assigned  as  security,  viii, 
257. 

POSTHUMOUS  CHILDREN.    See  Children. 

POWERS. 

as  affecting  perpetuities,  ii,  380. 
construction  of,  in  will,  iv,  553. 
construction  of  power  of  sale  and  presumption  as  to  legal  exercise, 

iv,  611. 
distinction  as  to  power  to  convey  and  in  trust  to  convey,  vi,  595. 
distinction  between  power  and  trust,  v,  559. 
do  not  enlarge  estate,  i,  335. 
effect  of  death,  ii,  22. 
effect  of  discretion  in  trustee,  viii,  15. 
effect  of  exercise  being  void,  vi,  691. 
effect  of  exercise  in  divesting  remainder,  iii,  312. 
effect  of  exercise  of  power  of  sale  by  executor,  v,  509. 
■effect  of  exercise  on  title,  ii,  27. 

Vol.  VIII  —  52  j 
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POWERS  —  Continued. 

effect  of  misappropriation  of  proceeds,  v,  559. 

effect  of  New  York  statute  in  event  of  death,  v,  63. 

effect  of,  on  fee,  ii,  90. 

effect  of,  on  right  of  partition,  v,  509. 

effect  of  power  of  sale  on  perpetuities,  iii,  35. 

equitable  conversion  as  affected  by  power  of  sale,  i,  710. 

execution  of,  by  will,  i,  249. 

executory  contract  of  sale  by  executor  may  be  enforced,  v,  540. 

exercise  of,  as  evidence  of  election,  i,  337. 

exercise  of,  governed  by  the  law  of  State  where  land  situated,  iii,  12a 

exercise  of,  not  presumed  when  deed  passes  individual  interest,  ii,  27, 

exercise  of,  when  not  compelled,  viii,  15. 

existence  of,  does  not  suspend  other  provisions,  iii,  312. 

in  trust  extinguished  by  consent  of  beneficiaries,  viii,  593. 

in  will  to  conduct  business,  vii,  699. 

meaning  and  effect,  ii,  22. 

not  enlarged  by  construction,  viii,  73. 

not  necessary  to  recite  that  it  is  executed  in  pursuance  of,  v,  559. 

of  appointment  in  will  as  affecting  transfer  or  inheritance  tax,  v,  41. 

of  disposition  of  land  may  include  that  to  borrow  and  secure  by 

deed  of  trust,  v,  559. 
of  executor  when  decreed  to  be  exercised,  he  must  join  in  deed, 

v,  540. 
of  sale  as  affecting  equitable  conversion,  iii,  120. 
of  sale,  effect  of  death,  iii,  220. 

of  sale  extinguished  by  election  of  devisee  to  take  land,  vii,  616. 
of  sale  may  be  implied,  iv,  387;  vi,  184. 
of  sale  when  terminated  by  death,  v,  63. 
presumption  as  to  exercise  of,  i,  64. 
termination  of  power  of  sale,  iii,  172. 
to  mortgage,  iii,  271. 
to  mortgage  may  be  inferred,  iv,  359. 
to  sell  does  not  create  fee,  vi,  47. 

to  sell  does  not  include  power  to  mortgage,  iv,  359 ;  v,  273,  446 ;  vii,  683. 
when,  does  not  pass  to  successor  of  trustee,  viii,  15. 
when  executor  not  entitled  to  sell  for  purpose  of  division,  vii,  220. 
when  given  to  sell,  i,  355. 

when  indefinite  incapable  of  enforcement,  vi,  721. 
when  sufficient  to  show  intention  to  execute,  vi,  507. 

PRECATORY  TRUSTS. 

as   affecting  estate   devised,  vi,  69. 
expression  of  desire  imposing  no  duty,  v,  643. 
,         what  words  may  create,  iii,  50. 
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PRESUMPTION. 

as  to  advancement,  ii,  96. 
as  to  interlineations,  ii,  148. 
gift  from  husband  to  wife,  i,  658. 
meaning  of  will,  i,  1. 
of  death  from  absence,  ii,  320,  441. 
of  intent  to  dispose  of  all  property  by  will,  ii,  115. 
See  Evidence. 

PROBATE. 

action  to  set  aside  as  affected  by  laches,  i,  273. 

effect  of  finding  later  will,  v,  312. 

heirs  entitled  to  notice,  iii,  330. 

jurisdiction  of  court,  i,  527. 

notice  of,  iii,  601. 

of  will  in  another  state,  iii,  84. 

policy  of  law  as  to,  i,  578. 

presumption  as  to  validity,  iii,  371. 

proceedings  may  be  instituted  by  infants,  v,  553. 

right  of  state  to  contest,  vi,  715. 

right  to  contest,  i,  70;  iii,  708. 

PROBATE  COURT. 

collateral  attack  on  order  of,  vi,  438. 
decree  of,  not  conclusive  as  to  status  of  a  widow,  iv,  656. 
equity  does  not  interfere,  iii,  167. 
jurisdiction  as  to  charitable  bequests,  iv,  106. 
jurisdiction  of,  i,  84;  ii,  45;  iii,  324.  615;  vi,  555;  viii,  616. 
jurisdiction  over  trusts,  i,  658. 
no  jurisdiction  to  construe  wills,  v,  697. 
no  jurisdiction  to  determine  disputed  titles,  iv,  122. 
power  and  duty  to  require  accounting,  v,  457. 
regularity  of  proceedings  presumed,  iii,  371. 
See  Orphans'  Court. 

PUBLIC  ADMINISTRATOR. 

claim  of,  as  against  heir,  vi,  438. 
competency  of,  iii,  84. 
proof  of  death  and  intestacy,  ii,  441. 
rights  of,  under  California  statute,  iii,  661. 

PUBLIC  POLICY. 

wills  preventing  marriage  or  affecting  divorce,  iii,  156. 

REAL  PROPERTY.    See  Cloud  on  Title;  Estates. 
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RECEIPTS. 

effect  of,  on  accounting,  i,  425. 
effect  of,  ii,  45. 

RECEIVER. 

appointment  of,  on  death  of  partner,  ii,  300. 

effect  of  deed  by,  vii,  87. 

of  bank  takes  assets  subject  to  equity  in  following  trust  funds,  vii,  612. 

succeeding  removed  executor,  i,  531. 

RELEASE. 

effect  of,  by  a  married  woman,  vii,  454. 

when,  must  be  based  upon  consideration  to  bind  executory  legatees, 
vi,  IS- 

REMAINDERS. 

acceleration  of,  vi,  497. 

as  affected  by  condition  precedent,  vi,  507. 

as  affected  by  taxes  or  assessments,  v,  686. 

as  affected  by  trust  to  convey  on  termination  of  life  tenancy,  vi,  595. 

contingent  as  affecting  vesting,  v,  128. 

contingent  when  based  on  future  direction  to  divide,  vi,  75. 

contingent  when  not  subject  to  execution,  viii,  163. 

damages  on  condemnation  of  property,  vii,  72. 

distinction  between  vested  and  contingent,  iii,  312. 

effect  of  bequest  of  income  on  title,  v,  643. 

effect  of  election  by  widow,  viii,  654. 

effect  of  judgment  in  ejectment  against  life  tenant,  ii,  543. 

effect  of  statutory  provisions  in  New  York,  ii,  130. 

effect  of  trust  limited  to  lives,  iii,  357. 

effect  upon,  of  a  void  exercise  of  a  power,  vi,  691. 

erection  of  building  with  consent  of  life  tenant,  ii,  404. 

estates  in,  by  will,  i,  270. 

liability  for  improvements,  vii,  72. 

life  tenant  no  right  to  devote  principal  to  permanent  improvements,  iv, 

338. 
may  be  created  in  money,  vi,  15. 
meaning  of  heirs  or  issue,  ii,  130. 
principal  of  trust  fund  must  be  kept  intact,  vi,  382. 
profits  resulting  from   dissolution  of  corporation  belong  to  corpus, 

vi,  370. 
purchase  of  interest  by  life  tenant,  vi,  636. 
right  of  administrator  of  remainderman  to  sue,  vi,  15. 
rights  of  remaindermen  as  affected  by  laches,  vii,  454. 
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rights  of  remaindermen  as  affected  by  those  of  life  tenant,  i,  277,  335 ; 

vii,  548. 
rights  of  remaindermen  in  bonds  of  a  corporation,  vi,  40. 
rights  of  remaindermen  in  corporate  stock,  viii,  642. 
subject  to  divesting  by  exercise  of  power,  iii,  312. 
subject  to  rights  of  afterborn  children,  v,  643. 
vested,  ii,  135;  v,  1. 
vested  and  contingent,  ii,  503;  v,  72. 
vested  and  cross,  iv,  102. 
vested,  as  affected  by  death,  viii,  593. 
vesting  of,  v,  643. 

vests  subject  to  dower,  not  contingent,  viii,  73. 
when  considered  vested,  iii,  238. 
when  contingent,  i,  695;  iii,  694;  viii,  30. 
when  gift  absolute  with  power  of  disposition,  limitation  over  void  for 

repugnancy,  ii,  499. 
when  life  tenant  not  required  to  account  to  remaindermen,  vi,  33. 
when  unincumbered  by  mortgage,  vi,  627. 
See  Life  Tenant. 

RENUNCIATION. 

by  executor  may  be  retracted,  iii,  367. 

effect  of  appeal  by  one  of  the  executors,  vii,  58. 

final,  vii,  58. 

REPLEVIN. 

executor  not  liable,  v,  706. 

RESIDUARY  ESTATE. 

income  bequeathed  not  used,  iv,  311. 

REVOCATION. 

burden  of  proof,  v,  653 ;  vii,  559. 

by  codicil,  viii,  399. 

by  subsequent  marriage  of  testatrix,  ii,  286. 

declarations  of  testator  when  not  admissible,  vi,  322. 

distinction  between,  and  alteration  of  a  will,  ii,  219. 

effect  of  adoption  of  child,  vii,  212. 

effect  of,  as  to  devise  to  one  of  several  tenants  in  common,  iii,  167. 

effect  of  codicil,  vii,  483. 

effect  of  destruction  of  will  in  revival  of  prior  will,  vi,  1. 

effect  of  marriage  and  birth  of  issue,  vii,  212. 

effect  of  mutilation,  vii,  559. 

effect  of  not  finding  will;  presumption  and  evidence,  viii,  621. 

effect  of  specific  clause  of  revocation  in  will,  v,  697. 
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REVOCATION  —  Continued. 

effect  of  subsequent  will  as  revocation  of  prior  one,  viii,  621. 

evidence  sufficient  to  establish  by  implication,  viii,  621. 

evidence  to  show  intention,  v,  624. 

meaning  of  word,  ii,  219. 

not  favored  by  implication  from  execution  of  subsequent  will,  viii, 

621. 
of  holograph  will,  vi,  322. 

of  a  second  will  as  affecting  revival  of  prior  one,  v,  337. 
of  will  by  erasure  or  alteration,  iv,  639. 
of  will  by  marriage,  iii,  95;  v,  288. 
of  wills  by  writing  or  cancellation,  viii,  9. 
presumption  from  failure  to  find  will,  vi,  661. 

ROYALTIES. 

from  oil  wells  as  subject  of  devise,  iii,  452. 

SALE. 

administrator  must  take  security  for  sales  on  credit,  iii,  153. 

administrator  or  guardian  cannot  purchase  trust  property,  iii,  391. 

ambiguity  in  description  cured  by  evidence,  viii,  689. 

as  affected  by  easement,  ii,  81. 

as  affected  by  Uches,  ii,  81. 

as  directed  by  will,  iv,  279. 

by  administrator  cannot  be  questioned  collaterally,  viii,  82. 

by  administrator,  effect  of  irregularity,  viii,  82. 

by  administrator,  when  set  aside,  ii,  81. 

by  administrator,  when  not  set  aside  for  fraud,  iv,  592. 

by  executor  of  real  estate  to  pay  debts,  i,  423. 

by  executor  under  power  in  will,  v,  540. 

by  executor  subject  to  terms  of  will,  vii,  531. 

by  foreign  guardian,  vi,  146. 

by  widow,  as  administratrix  of  reversion  under  order,  i,  108. 

correction  of  errors  in,  vii,  313. 

court  cannot  order,  of  property  of  ward,  after  his  death,  vi,  470. 

court,  no  authority  to  authorize  administrator  to  replenish  stock 

by  purchase,  v,  148. 
decree  ordering,  cannot  be  collaterally  assailed,  v,  1 ;  vii,  341. 
effect  of,  by  receiver,  vii,  87. 
effect  of  confirmation  of,  to  wife  of  a  special  guardian  of  infant, 

v,  540. 
effect  of  irregularity  in  proceedings,  vii,  192. 
effect  of  judicial  sale  of  land,  ii,  488. 
effect  of,  when  less  than  appraised  value,  vii,  192. 
essentials  of  deed  by  administrator,  viii,  689. 
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executors,  administrators,  and  trustees,  cannot  purchase  at,  iii,  615. 

executor  must  join  in  deed,  v,  540. 

executory  contract  by  executor  or  trustee  under   power  in   will, 

viii,  502. 
expenses  of,  by  administration,  v,  148. 
jurisdiction  as  affected  by  description  of  land,  viii,  277. 
jurisdiction  of  equity  to  decree,  for  payment  of  debts,  vi,  311. 
jurisdiction  of  Orphans'  Court,  v,  525. 

land  cannot  be  sold  to  pay  costs  of  administration,  vii,  229. 
■lands  for  improvements,  v,  590. 

liability  of  administrator  for  price  and  excess  of  value,  iii,  153. 
liability  of  executor  to  broker  or  agent  for  effecting,,  viii,  529. 
of  community  property  by  executor,  vi,  184. 
of  community  property  to  pay  debts,  iii,  530. 
of  infant's  real  estate,  iii,  601. 
of  land  to  pay  debts,  i,  125. 
of  stock  by  administrator,  i,  235. 
proceeds  of,  when  treated  as  real  estate,  v,  618. 
proceedings  to  sell  land  to  pay  debts,  parties,  ii,  340. 
purchase  by  administrator,  i,  177;  v,  228. 
purchase  by  executor  or  administrator,  vii,  1. 
purchase  by  executor  voidable,  iv,  650. 
purchase  by  trustee  of  property  of  a  minor,  ii,  679. 
purchase  money  notes  as  affected  by  limitation,  viii,  433. 
representative  of  afterborn  child,  vii,  313. 
right  of  creditor  to  have  real  property  sold  for  payment  of  debts, 

vii,  216. 
rights  of  judgment  creditor,  v,  89. 
rights  of  purchaser  of  heir's  share  of  decedent's  real  estate,  vii, 

277. 

setting  aside  for  fraud,  viii,  683. 

setting  aside,  judgment  ordering,  ii,  340. 

title  of  purchaser  from  executor  in  good  faith  and  without  notice 

to  personal  property,  vi,  589. 
to  executor,  remedy  in  accounting,  vi,  446. 
under  provisions  of  will,  cannot  be  made  by  administrator  with 

will  annexed,  viii,  477. 
vendee  trustee  of  purchase  money  for  vendor,  viii,  433. 
when  defective  title  no  defense  to  foreclosure  of  mortgage  given 

for  price,  iv,  151. 
when  heir  estopped  from  claiming  sale  by  administrator  invalid, 

v,  228. 
See  Estoppel. 
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SECURITY. 

right  of  pledgee  of  personal  property,  viii,  257. 

SET-OFF. 

in  case  of  insolvent  estate,  viii,  329; 

SHELLEY'S  CASE. 

application  of  rule,  i,  409. 

effect  of  rule,  ii,  64. 

rule  applicable  to  personalty,  viii,  26a 

executory  trusts  do  not  come  within  bperation  of  rule,  iv,  250. 

when  not  applicable,  vi,  202. 

SPECIAL  ADMINISTRATOR. 

power  and  authority  of,  i,  463. 

no  power  to  submit  claims  to  arbitration,  vi,  325. 

SPECIFIC  PERFORMANCE. 

agreement  to  make  will,  ii,  568 ;  vi,  488. 

executor  may  be  compelled  to  convey,  v,  540. 

of  agreement  to  exchange  land,  ii,  679. 

of  executory  contract  of  executor  and  trustee  to  sell  land,  viii,  502; 

right  of  administrator  to,  vi,  476. 

when  decreed,  v,  509. 

See  Agreement  to  Make  Will. 

SPENDTHRIFT  TRUSTS. 

construction  of,  iv,  82. 
favor  of  husband,  i,  54. 
income  of  trust  fund,  ii,  529. 
valid  and  enforceable,  iv,  319. 
validity  of,  vii,  87. 

See  Income;  Trusts  and  Trustees. 

SPIRITUALISM. 

as  affecting  mental  capacity,  viii,  448. 

STATUTES. 

construction  of,  ii,  297;  iii,  211. 

STATUTE  OF  FRAUDS. 

application  to  trusts,  ii,  262. 

,*s  affecting  agreement  to  make  will,  iv,  522 ;  vi,  305,  343 ;  vii,  31,  296. 

as  affecting  release  of  interest  of  heir,  viii,  489. 

effect  on  claims  against  decedent's  estate,  vii,  210. 

part  performance,  vii,  31. 

requisites  of  memorandum  in  writing,  vii,  31. 
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STATUTES  OF  LIMITATION. 

applied  by  analogy  in  equity,  iii,  465,  565. 
as  affecting  claims  against  decedent's  estate,  Hi,  689. 
as  applied  to  failure  to  account,  iii,  640. 
executor  and  administrator  cannot  plead,  iii,  241. 
when,  begins  to  run  as  against  beneficiary  under  trust,  v,  303. 
when,  commences  to  run  against  claim  for  services,  vi,  305. 
See  Limitation. 

STOCK. 

effect  of  agreement  to  transfer  in  event  of  death,  i,  719. 

of  corporation  as  assets,  situs  of,  vii,  288. 

of  corporation  as  subject  to  bequest,  viii,  265. 

of  corporation,  profits  whether  corpus  or  income,  vi,  370. 

rights  of  lifetenant  and  remaindermen  in  corporate,  viii,  642. 

status  of  corporate,  viii,  635. 

when  not  specific  legacy,  ii,  267. 

SUBROGATION. 

of  estate,  to  legatee's   rights  in  pledged  stock,  viii,  456. 

right    of    assignee    of    defective    mortgage    to   be    subrogated    to 

creditor  of  estate,  vi,  202. 
rule  not  fixed  and  inflexible,  iv,  359. 
widow,  to  rights  of  claimant  against  estate,  viii,  25. 

SUCCESSION  TAX.     See  Inheritance  Tax;  Tax. 

SUICIDE. 

as  affecting  mental  capacity,  i,  391. 

SUPPORT. 

right  to,  under  provisions  of  will,  viii,  444. 

SURVIVING  PARTNER. 

rights  on  accounting  and  settlement,  ii,  1. 

SURVIVORSHIP. 

as  affected  by  descent  and  distribution,  vi,  457. 

SUSPENSION  OF  POWER  OF  ALIENATION,    See  Perpetuities. 

TAXES. 

application   and   construction    of   the    New    York   inheritance    or 

transfer  tax,  iii,  703. 
apportionment  between  lifetenant  and  remaindermen,  v,  686. 
as  affected  by  notice  to  remaindermen,  v,  686. 
liability  of  life  tenant,  vii,  72. 
power  of  trustee  to  sell  in  order  to  pay,  ii,  205. 
property  held  by  ancillary  administrator,  iv,  23. 
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TAXES  —  Continued. 

succession  or  inheritance,  ii,  32. 

succession  tax,  how  computed,  ii,  32. 

tax  title  acquired  by  husband  as  against  wife,  ii,  559. 

transfer  or  inheritar.ee  as  affected  by  power  of  appointment  in  will, 

v,  41. 
when  payable  out  of  estate,  i,  277. 
See  Inheritance  Tax. 

TENANT  FOR  LIFE.     See  Life  Tenant. 

TENANCY  IN  COMMON. 

account  stated  as  between  tenants  in  common,  vi,  357. 

admission  of  one  tenant  as  against  the  others,  vi,  661. 

effect  of  bequest  of  corporate  stock  and  income  thereof  to  several 

legatees,  v,  599. 
liability  for  ttftts  and  profits,  vi,  357. 
lien  on  interest  of  cotenant,  vi,  357. 
reimbursement  for  improvements,  vi,  357. 
effect  of  revocation  of  a  devise  to  one,  iii,  167. 
liability  for  interest,  ii,  580. 
See  Estates. 

TESTAMENTARY  CAPACITY.      See  Mental  Capacity. 

TRANSFER  TAX.     See  Taxes. 

TRESPASS. 

injunction  to  restrain,  i,  617. 

TRUSTS  AND  TRUSTEES. 

an  executor  as  a  quasi  trustee  of  vested  estate,  ii,  503. 

application  of  doctrine  of  approximation  or  cy  pres,  iii,  114. 

application  of  rule  in  Shelley's  Case,  i,  409. 

application  of  statute  of  frauds,  ii,  262. 

as  affected  by  perpetuities,  ii,  465. 

as  affecting  perpetuities,  ii,  380. 

as   affected  by  right   of  subrogation  in  estate  to    legatee's  rights 

in  pledged  stock,  viii,  456. 
as  affected  by  statute  of  uses,  vii,  183. 
beneficiary  in  possession  of  trust  property  when  chargeable  with 

taxes,  repairs,  and  expenses,  viii,  456. 
cannot  purchase  at  own  sale,  iii,  615. 
capacity  of  executor,  distinct  and  independent  from  that  of  trustee, 

vi,  121. 
charitable  bequest  subject  to  illegal  discretion,  i,  308. 
claim  for  services  rendered  to  beneficiary,  vi,  475. 
commissions  not  allowed  when,  misconduct,  viii,  157. 
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TRUSTS  AND  TRUSTEES  —  Continued. 

construction  of  California  statute  as  to  uses  and  trusts,  vi,  595. 
construction  of  conveyance  by  trustees  also  having  individual  in- 
terest, iv,  359. 
conveyance  by  trustee  when  not  necessary  to  perfect  title,  v,  448. 
determination  of  trust,  v,  419. 
disability  to  contract  with  beneficiaries,  no  application  to  individual 

property,  iii,  199. 
discretion  may  be  vested  in  trustees,  iii,  87. 
discretion  of  trustees  as  affecting  termination  of  trust,  iii,  327. 
discretionary  power  of  sale,  ii,  205. 

distinction  between  active  trust  and  naked  power,  v,  128. 
division  of  interest  on  expiration  of  life  estate,  v,  643. 
dry  or  passive  trusts,  iv,  89. 
duty  of  trustee  extends  to  all  interests,  vi,  419. 
duty  of  trustees  to  retain  interest  to  offset  premium  paid  for  bonds 

to  keep  principal  intact,  vi,  382. 
effect  of  absolute  gift  of  income  to  beneficiary,  iv,  260. 
effect  of  creation  of  several  trust  funds  on  expenses,  viii,  456. 
effect  of  death  of  cobeneficiary  before  termination  of  trust,  vi,  223. 
effect  of  death  of  trustee,  viii,  533. 
effect  of  death  of  trustee  on  the  administration,  ii,  262. 
effect  of  death  of  one  of  several  trustees  on  a  discretionary  power, 

v,  5-2. 
effect  of  devise  to  executor  in  trust,  iii,  357. 
effect  of  discretion  on  power  of  sale,  viii,  15. 
effect  of  dry  trust  upon  right  to  make  will,  vii,  586, 
effect  of  election  by  the  widow,  iii,  196. 
effect  of  failure  of  trust  fund  in  personalty,  vi,  30. 
effect  of  improvements  by  trustee  on  land  wrongfully  purchased 

during  minority  of  infant,  iii,  391. 
effect  of  judgment  establishing  secret  trust  on  a  contract  to  make 

mutual  will,  iii,  178. 
effect  of  power  being  left  indefinite  in  will,  vi,  721. 
effect  of  power  of  sale  on  trustees,  iii,  35. 
effect  of  precatory  words  or  phrases,  iii,  50;  v,  139. 
effect  of  provision  against  alienation,  vii,  526. 
effect  of  provision,  as  to  termination  of  trust,  vi,  419. 
effect  of  provision  for  division  on  termination  of  trust,  vi,  233. 
effect  of  recital  in  decree  when  defendant  is  trustee,  vii,  183. 
effect  of  reservation  of  right  of  revocation  in  deed  of  trust,  iv,  434. 
effect  of  sale  by  trustee  of  real  property  as  to  nature  of  proceeds, 

iii,   694. 
effect  of  secret  trust,  iv,  592. 
effect  of  secret  trust  upon  devisee,  vii,  651. 
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TRUSTS  AND  TRUSTEES  —  Continued, 
effect  of  statute  of  uses,  ii,  430. 
effect  of  trustee   mingling  trust  funds  with   his   own  as   affecting 

remedy,  v,  24. 
effect  of  will  vesting  absolute  title  in  trustees,  v,  419. 
effect  of  the  word  "  request "  in  will,  viii,  73. 
effect  of  written  agreement  for  reconveyance,  iv,  164. 
employment  of  trust  funds  in  a  partnership  business,  v,  95. 
enforcement  of  trust  confined  to  equity,  vi,  30. 
estate  in  trustees  hands,  as  subject  to.  execution,  v,  24. 
evidence  to  establish  trust,  ii,  100. 
evidence  to  establish  resulting  trust,  vi,  520. 
executor   may   be   a  trustee   without  being  termed   such    in   will,. 

v,  643. 
executor  not  discharged  until  trust  fully  executed,  iv,  325. 
executory  trust  and  rule  in  Shelley's  case,  iv,  250. 
expenses  of  insurance  chargeable  to  income,  ii,  404. 
fee  subject  to  trust,  ii,  297. 
following  trust  funds,  ii,  326;  iii,  615. 
gift  of  income  for  support,  ii,  529. 
identification  and  following  of  a  trust  fund,  vi,  208. 
income  as  affected  by  purchase  of  stock,  viii,  157. 
income  as  subject  to  assignment  by  beneficiary,  viii,  257. 
income  of  trust  fund  as  subject  to  claim  of  creditors,  vi,  419,  478. 
income  when  subject  to  debts  of  beneficiary,  ii,  529. 
intention  to  vest  absolute  fee  in  trustee,  vi,  595. 
interest  of  beneficiary  as  subject  to  claims  of  creditor,  iv,  82,  359; 

viii,  70. 
jurisdiction  of  court  in  following  trust  property,  vii,  612. 
jurisdiction  of  equity  over  executory  trust,  vi,  348. 
jurisdiction  of  equity  to  appoint  trustees,  viii,  15. 
jurisdiction  of  Probate  Court,  i,  658. 
legacy  as  affected  by  trust,  iv,  476. 
legal  title  in  executor,  iv,  319. 
liability  of  sureties  on  trustee's  bond,  viii,  294. 
liability  of  trust  estate  for  legacy,  v,  31. 
married  women  incapable  of  appointing  trustees,  iv,  230. 
may  result  by  implication  of  law,  i,  658. 

mingling  trust  funds  with  individual  property  or  business,  vi,  208. 
not  always  necessary  to  unite  all  trustees  in  judicial  proceedings, 

v,   241. 
not  continued  or  revived  by  personal  representative  of  deceased 

trustee,  iii,  114. 
parent  as  trustee  for  children  in  remainder  upon  conveyance  to  him, 

ii  96. 
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TRUSTS  AND  TRUSTEES  —  Continued. 

passive  or  naked,  ii,  430. 

pledge  as  trustee,  viii,  257. 

power  committed  to  two  or  more  trustees,  ii,  22. 

power  importing  personal  discretion  or  confidence,  ii,  22. 

power  in  trust  extinguished  by  consent  of  beneficiaries,  viii,  593. 

powers  of  administration  with  will  annexed,  v,  95. 

power  of  trustees  to  incorporate  estate,  iv,  186. 

power  of  trustee  to  make  an  executory  contract  under  power 
through  attorney,  viii,  502. 

power  to  raise  money  to  pay  taxes  and  expenses,  ii,  205. 

precatory  trust,  iv,  716;  v,  643. 

profits  resulting  from  sale  of  property  of  corporation  belong  to 
corpus  and  not  income,  vi,  370. 

purchase  by  trustees  of  property  of  minor,  ii,  679. 

resulting  trust  favor  of  husband  when  conveyance  to  wife,  con- 
sideration from  him,  iv,  1. 

resulting  trust  from  agreement  to  make  will,  i,  600. 

right  of  contribution  as  between  trustees,  iii,  671. 

rights  of  trustees  as  against  administrator  to  recover  personal 
.  property,  viii,  642. 

right  of  trustee  to  possession  of  legacy  as  against  guardian  of  ward, 
vii,  183. 

rights  or  title  of  trustee  in  mortgaged  lands,  ii,  638. 

right  to  spend  principal  of  trust  in  improvements,  iv,  338. 

spendthrift  trusts,  viii,  254. 

^standard  of  diligence,  iii,  671. 

statute  of  limitation  cannot  be  pleaded,  iii^ 

test  of  validity  of  trust,  iii, ' 

transactions  between  and  beneficiary  closely  scrutinized  in  equity,  v, 
572. 

trustee  disallowed  commissions   when  negligent,  ii,  404. 

trustee  in  bankruptcy  may  be  appointed  administrator,  viii,  252. 

trust  as  affected  by  illegal  and  collusive  agreements,  vii,  651. 

trusts  for  benefit  of  afterborn  children,  vii,  498. 

trust  for  life  only,  vi,  208.   **     -* 

trust  fund  as  subject  to  attachment,  iv,  178. 

trust  funds  in  hands  of  intestate,  viii,  146. 

trusts  in  proceeds  of  a  life  policy,  iv,  698. 

trusts  may  be  good  in  part  only,  vii,  87. 

trusts  not  void  for  indefiniteness  in  beneficiary,  iv,  701. 

trust  terminated  by  death  of  annuitants,  v,  643. 

trust  to  convey  real  property  to  beneficiaries,  vi,  595, 

trust  violating  statute  against  perpetuities,  i,  440.  ^^^ 
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TRUSTS  AND  TRUSTEES  —  Continued, 
what  creates  an  active  trust,  v,  419. 
what  is  not  a  declaration  of  a  trust,  vi,  348. 
what,  sufficient  to  create  in  will,  i,  128. 
when  executor  excluded  under  specific  devise  by  construction  of 

will,  viii,  735. 
when  limitation  begins  to  run,  in  case  of  express  trust,  viii,  433. 
when  power  does  not  pass  to  successor  of  trustee,  viii,  15. 
when  resulting  trust  arises,  iii,  685. 
when  statute  of  limitation  begins  to  run,  v,  303. 
when  trust  terminates  on  death  of  lifetenant,  viii,  43. 
when  trust  not  terminated,  viii,  15. 
when  vendee  is  required  to  see  that  purchase  money  is  applied  to 

trust,  iii,  50. 
who  entitled  to  institute  proceedings  to  protect  funds,  v,  419. 
widow  talcing  deed  in  her  own  name  on  executory  contract  of  her 

husband,  v,  303. 
words  creating  void  trust  cannot  be  construed  as  a_valid  direct 

devise,  vi,  595-  v  *n— ^    ...  \  ^ 

See  Accounting;  Charitable  Bequests;  Executor  and  Admin- 
istrator; Perpetuities;  Precatory  Trusts;  Spendthrift 
Trusts. 

UNDUE  INFLUENCE. 

admissibility  of  declarations  of  beneficiary,  viii,  217. 

admissibility  of  declarations  of  testator,  ii,  703. 

as  affected  by  circumstances  of  the  relatives  of  testator,  v,  369. 

as  affected  by  confidential  relations,  v,  185;  viii,  217;  viii,  336. 

as  affected  by  declarations  and  statements  of  testator,  v,  11. 

as  affected  by  natural  or  legal  rights  of  children,  viii,  705. 

as  affected  by  reasonableness  or  justice  of  provision  of  will,  viii,  33& 

as  affected  by  remote  evidence,  vi,  293. 

as  affected  by  secrecy  in  making  of  will,  v,  185. 

burden  of  proof,  ii,  703;  vii,  48,  472,  581;  viii,  209,  336. 

by  husband  or  wife,  ii,  565;  vii,  48. 

by  mistress,  iv,  61. 

by  mother  and  family  as  against  husband,  viii,  102. 

by  a  son  on  an  aged,  feeble  mother,  iv,  607. 

by  a  son,  viii,  217. 

by  a  wife,  vi,  293. 

condition  of  mind  as  affecting,  viii,  217. 

conversation  between  legatees  and  testators,  v,  178. 

determined  by  evidence,  iii,  47. 

effect  of  omitting  wife  in  will,  vii,  536. 

effect  of  persuasion  and  advice,  ii,  106. 


i-vni.]  GENERAL  INDEX.  831 

(For  Separate  Index  to  Notes,  tee  page  740.) 

UNDUE  INFLUENCE— Continued. 

effect  of  provision  in  prior  will  as  evidence  of,  vii,  690. 
effect  of  repeated  urging  to  make  a  will,  iv,  61. 
error  to  submit  to  jury  when  no  evidence,  vi,  412. 
evidence  admissible,  viii,  262. 
evidence  .not  sufficient  to  establish,  vi,  576. 
evidence  to  establish,  viii,  217. 
facts  must  be  pleaded,  ii,  179. 
influence  may  be  legitimate,  iv,  548. 
influence  of  a  wife  not  undue,  vii,  690. 
must  destroy  free  agency,  iii,  519. 
requisites  of,  vii,  48. 
test  of,  vii,  581. 

what  is  necessary  to  establish,  v,  155. 
what  is  sufficient  to'  establish,  viii,  336. 
when  not  exerted  by  physician,  viii,  727. 
when  properly  taken  from  jury,  vii,  14. 

when  inferred  and  as  affected  by  physical  condition,  iii,  643. 
will  drawn  by  one  of  testator's  children  to  exclusion  of  the  rest,  iii, 
252. 
See  Evidence. 

USE  AND  OCCUPATION. 

liability  of  widow  for,  i,  57. 

VENDOR  AND  VENDER 

effect  of  an  executory  contract  of  sale  on  death  of  vendor,  vii,  273. 

VERDICT.      See  Appeal. 
VESTING.      See  Estate. 

WASTE. 

injunction  to  restrain,  i,  617. 

what  is  not  equitable  waste,  vii,  254. 

WIDOW. 

when  not  estopped  by  election  under  will  from  setting  up  homestead 

interest,   v,  657. 
when  support  a  charge  on  land,  vii,  in. 
See  Husband  and  Wife. 

WILLS. 

acceptance  under,  as  abandonment  of  legal  rights,  iv,  319. 

administration  with  will  annexed,  iii,  84. 

admissibility  of  evidence,  when  ambiguous,  iv,  454. 

admission  of  parol  evidence,  ii,  58. 

against  public  policy  to  prevent  marriage  or  affect  divorce,  iii,  156. 
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WILLS  —  Continued. 

agreement  to  make,  as  affected  by  statute  of  frauds,  vi,  305. 

agreement  to  make,  enforceable  in  equity,  ii,  568. 

alteration  or  mutilation,  i,  13. 

as  affected  by  specific  description  of  real  estate,  i,  207. 

as  affected  by  the  surrounding  circumstances,  ii,  513. 

as  affecting  antenuptial  agreement,  i,  564. 

as  dependent  upon  form,  iv,  564. 

attestation  by  witness  in  presence  of  testator,  v,  44a 

attestation  clause  not  essential,  viii,  621. 

attestation  in  testator's  presence,  vii,  658. 

attestation  when  witness  unable  to  write,  v,  553. 

authentication  of  foreign,  iv,  617. 

bequest  of  income,  iii,  443. 

burden  of  proof  as  to  alterations  and  interlineations,  viii,  517. 

burden  of  proof  as  to  execution,  vii,  472. 

burden  of  proof  on  proponents,  iv,  61. 

by  what  law  governed,  vii,  526. 

capacity  of  a  monomaniac,  i,  372. 

codicil  as  republication,  i,  670. 

conditions  as  affecting  marriage  relations,  iv,  701. 

condition  as  to  remarriage  of  widow,  iii,  56. 

conditional  support,  vii,  106. 

construction,  estate  in  fee,  i,  242. 

construction   favors   general   or   primary  intent   in   preference   to 

particular,  ii,  121. 
construction  governed  by  intent,  ii,  51. 
construction  governed  by  surrounding  circumstances,  ii,  552. 
construction  of,  by  executors  made  binding,  v,  448. 
construction  of,  in  foreign  State  as  to  real  estate,  iii,  120. 
construction  of,  unsound  mind,  i,  372. 
construction,  rule  of,  i,  680. 
contents  of,  as  suggested  by  notary,  ii,  156. 
continuance  of  partnership  by,  ii,  404. 
continuance  of  testator's  business,   iii,   336. 
conversion  affected  by  its  provisions,  viii,  539. 
correction  of  date,  vi,  412. 

courts  may  supply  omission  to  accord  with  intention,  iv,  662. 
cutting  down  devise,  i,  128. 
dead  body  not  subject  to,  vi,  314. 
deed  not  considered  as,  iv,  207,  245. 
delegation  of  power  to  name  executor,  iv,  239. 
devise  conveys  property  owned  at  time  of  death,  ii,  115. 
devise  good  in  part,  vii,  125. 
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WILLS  —  Continued. 

devise  subject  to  death  during  minority,  iv,  427. 

devise  to  wife  during  widowhood,  i,  277. 

distinction  between  revocation  and  alteration,  ii,  219. 

division  per  stirpes  and  per  capita,  ii,  304. 

duty  of  courts  in  construction,  i,  351. 

duty  of  executor  to  probate  will,  ii,  148. 

effect  of  acceptance  of  benefits  as  estoppel,  v,  216. 

effect  of  agreement  between  executors  that  one  will  not  apply  for 

letters,  iii,  367. 
effect  of  ambiguous  directions  on  the  clearly  expressed  intent,  ii, 

315. 

effect  of  attestation  clause,  viii,  390. 

effect  of  bequest  of  income,  i,  351. 

effect  of  bequest  of  so  much  of  principal  as  might  be  necessary, 
vi,  33- 

effect  of  codicil,  ii,  133. 

effect  of  codicil  as  republication  or  revocation,  vii,  483. 

effect  of  compromise  agreement  and  right  to  contest,  vii,  489. 

effect  of  condition  based  on  acquiescence,  iv,  i, 

effect  of  condition  for  support  on  estate  devised,  iii,  440. 

effect  of  destruction  on  revival  of  prior  will,  vi,  1. 

effect  of  devise  to  widow  to  use  in  her  discretion  on  right  to  ac- 
quire other  contingent  interests,  vi,  636. 

effect  of  direction  for  division  among  children,  ii,  627. 

effect  of  election  by  the  widow,  iii,  196. 

effect  of  election  to  take  under,  vi,  552. 

effect  of  expression  fixing  character  of  property,  iv,  447. 

effect  of  finding  later  will  after  probate  of  first,  v,  312. 

effect  of  gift  of  rents,  profits,  or  income,  iii,  651. 

effect  of  mutilation  on  burden  of  proof,  vii,  432. 

effect  of  obliteration  of  certain  words,  ii,  219. 

effect  of,  not  making  use  of  income  bequeathed,  iv,  311. 

effect  of  reference  to  a  deed,  iv,  434.  : 

effect  of  subsequent  marriage  of  testatrix,  ii,  286. 

equality  of  distribution  as  affected  by  codicil,  ii,  133.. 

essentials  of  agreement  to  make,  vi,  488. 

essentials  of  attestation  by  witness,  v,  716. 

essential  as  to  witnessing,  ii,  148 ;  v,  281. 

essentials  of  attestation  by  witness,  v,  613,  624. 

essentials  of  execution,  v,  409. 

estates  in  remainder,  i,  270. 

evidence  as  to  proper  execution,  viii,  390. 

evidence  establishing  nuncupative,  iv,  92. 
Vol.  VIII  —  53 
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evidence,  mental  capacity,  i,  70. 

evidence  to  establish  agreement  to  make,  iv,  522. 

evidence  to  establish  execution  of,  vi,  398. 

evidence  to  set  aside,  must  be  convincing,  ii,  201. 

execution  by  person  unable  to  write  or  sign  name,  ii,  156. 

execution  of  a  power  by,  i,  249. 

exercise  of  legitimate  influence,  iv,  548. 

express   request   to   sign   as   witness   not    required,   i,    in. 

fact  that  considerable  part  of  estate  undevised  no  ground  for  re- 
jection, vi,  229. 

general  intent  governs,  ii,  552. 

gift  as  affected  by  purpose,  ii,  465. 

gift  to  a  class,  ii,  474;  iii,  104. 

governed  by  intention,  i,  249. 

governed  by  law  existing  at  time  of  execution,  ii,  471. 

grammar  disregarded  to  reach  intent,  ii,  616. 

holographic,  as  affected  by  legislation,  ii,  471. 

impossible   conditions,   v,   567. 

income  not  disposed  of,  iii,  357. 

intent  must  be  made  effective,  ii,  374. 

interpretation  by  law  of  domicile,  v,  197. 

intestacy  never  presumed,  ii,  616. 

joint,  by  husband  and  wife,  ii,  198. 

joint  or  mutual  wills,  i,  578. 

jurisdiction  of  court  to  construe,  iv,  387. 

jurisdiction  of  equity  to  construe,  vii,  449. 

jurisdiction  of  probate  courts,  i,  84. 

latent  ambiguity,  i,  680;  ii,  355. 

legacy  when  not  charged  on  real  estate,  i,  690. 

legal  title  to  real  estate  vested  in  executor,  iv,  359. 

liability  of  executor  of  a  lifetenant  to  trustee  of  remainder,  iii,  146. 

limitation  to,  "  whilst  she  remains  my  widow,"  v,  530. 

may  be  good  in  part,  vi,  497. 

may  be  valid  as  to  lifetenant  and  void  otherwise,  vii,  87. 

meaning  of  word  heirs,  iii,  254. 

mental  capacity,  i,  36;  ii,  7. 

no  waiver  of  right  thereunder  in  executing  notes  for  balance  of 
proceeds  of  sale  of  lands,  iii,  191. 

not  revoked  by  subsequent  marriage  of  a  woman,  vii,  392. 

nuncupative,   ii,   156. 

nuncupative,  essentials  of  certificate  under  Louisiana  Act,  iii,  309. 

omission  to  provide  for  children,  i,  457. 

on  probate  of  will  court  may  limit  to  testimony  of  subscribing 
witness,  viii,  390. 
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"  or  "  may  be  substituted  for  "  but,"  ii,  616. 

parol  evidence  not  admissible  if  no  ambiguity,  ii,  253. 

party  must  have  interest  to  maintain  suit  to  set  aside,  ii,  106. 

policy  of  law  as  to  probate,  i,  578. 

postponement  of  vesting  of  estate,  ii,  627. 

power  of  sale  may  be  implied,  iv,  587. 

power  to  mortgage  may  be  implied,  iv,  359. 

power  to  sell  does  not  include  power  to  mortgage,  iv,  359. 

precatory  trusts,  Hi,  50;  iv,  716;  v,  463. 

presumed  to  continue  until  revoked,  ii,  148. 

presumption  as  to  signing,  vii,  672. 

presumption  as  to  lost  will,  vi,  661. 

presumption  as  to  meaning,  i,  1. 

presumption  as  to  power  of  executors,  iv,  359. 

presumption  of  intent  to  dispose  of  entire  property,  i,  591,  680;  ii,  115. 

probate  in  another  state,  iii,  84. 

probate  of,  as  affected  by  failure  of  subscribing  witness  to  recollect, 

viii,  390. 
proceeding  to  have  construed  must  be  by  bill,  i,  355. 
proof  of  execution,  iv,  255. 
proviso  as  to  death,  v,  300. 
provision  for  afterborn  children,  iv,  662. 
provision  in  lieu  of  dower,  iii,  56. 
retraction  of  renunciation  by  executor,  iii,  367. 
revocation,  i,  135;  v,  653;  viii,  9. 
revocation  as  affected  by  mental  capacity,  v,  624. 
revocation  by  cancellation,  erasure  or  alteration,  iv,  639. 
revocation  by  marriage,  iii,  95;  v,  288. 
revocation  of  holograph,  vi,  322. 

revocation  of  second  will  as  affecting  revival  of  prior  one,  v,  337. 
rights  of  devisee  in  royalties  payable  on  lease  of  oil  well,  iii,  452. 
right  of  married  women  to  make,  ii,  286. 
rights  of  several  executors,  iii,  367. 
right  of  State  to  contest,  vi,  715. 
right   to   contest   probate,   i,   70. 
right  to  dispose  of  one's  property,  ii,  7. 
right  to  make,  as  affected  by  a  dry  trust,  vii,  586. 
right  to  provide  for  substitute  of  another  executor  and  different 

executors  for  different  States,  iii,  227. 
signing  and  attestation  by  witness,  vii,  7. 
signing  by  mark,  i,  in,  255. 
signing  by  testator  and  attestation,  v,  67. 
signing  by  third  party  at  request  of  testator,  vii,  599. 
signing  by  witness,  vii,  559. 
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speaks  from  death  of  testator,  ii,  267,  474;  vi,  116. 

speaks  from  time  of  death  of  testator,  but  not  necessarily  when 

rights  attached,  vi,  433. 
spendthrift  trusts,  i,  54. 
sufficiency  of  attestation  by  witness,  vi,  398. 
sufficiency  of  evidence  as  to  execution,  vi,  529. 
testamentary  intent  must  be  shown,  v,  498. 
testimony  of  subscribing  witnesses  as  affected  by  credibility,  viii, 

517. 
the  words  "  aunts  and  cousins  "  may  be  regarded  as  descriptive  of 

named  persons,  ii,  474. 
trusts  necessary  to  sustain  jurisdiction  of  equity  to  construe,  iii, 

107. 

trust  property  not  liable  for  debts,  iv,  319. 

undue  influence,  i,  36,  11 1;  ii,  7. 

unnatural,  ii,  7. 

what  is  sufficient  attestation  by  witness,  vii,  536. 

what  is  necessary  to  establish,  ii,  179. 

what  necessary  to  establish  agreement  to  make,  iii,  178. 

what  sufficient  to  create  trust,  i,  126. 

when  deed  not  considered  as,  vi,  255. 

when  devise  void  for  uncertainty,  ii,  246. 

when  devisees  take  as  heirs  not  as  devisees,  iii,  104. 

when  interest  payable  by  beneficiary,  iii,  336. 

when,  may  be  probated,  vii,  570. 

when  not  subscribed  at  its  end,  v,  401. 

when  not  unnatural,  vi,  293. 

when  not  void  for  uncertainty,  i,  617. 

when  parties  put  to  election,  ii,  58. 

when  power  of  sale,  i,  355. 

when  provision  void  for  uncertainty,  v,  643. 

when  suit  for  construction  maintainable,  i,  106. 

when  there  is  not  sufficient  attestation  by  witness,  vii,  296. 

See  Agreement  to  Make;  Charitable  Bequest;  Codicil;  Con- 
struction; Delusion;  Estate;  Evidence;  Legacies;  Mental 
Capacity;  Probate;  Revocation;  Trustees;  Undue  Influ- 
ence ;•  Words  and  Phrases. 

WITNESS. 

attorney  as,  v,  337. 

competency  of,  ii,  456. 

competency  of,  as  to  mental  capacity,  ii,  341. 

competency  as,  to  value,  v,  264. 

competency  of  an  executor  or  administrator,  iv,  454;  v,  473. 
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competency  of  a  coexecutor,  v,  345. 

essentials  of  question  to  nonexpert  witness  as  to  mental  capacity, 

ii,  698. 
impeachment  of,  i,  36. 

limitation  of  cross-examination,  v,  155;  vi,  412. 
limitation  of  cross-examination  of  subscribing  witness  to  will,  ii, 

238. 
opinion  of  nonexpert  as  to  mental  capacity,  ii,  698. 
personal  transaction  with  deceased,  i,  70;  Hi,  150. 
proper  to  show  feeling  of,  as  affecting  credibility,  i,  57. 
"See  Evidence. 

WORDS  AND  PHRASES. 

"  all  property  which  she  might  then  own,"  v,  424. 

"also,"  viii,  92. 

"  and  or  or,"  vii,  449. 

"and  their  heirs,"  v,  618. 

"articles  of  personal  use  and  ornament,"  iv,  140. 

"audit,"  v,  643. 

"  aunts  and  cousins,"  ii,  474. 

"bequest"  and  "devise,"  iv,  709. 

"  child  or  children,"  i,  1 ;  iii,  17;  v,  467. 

"chHdren  or  heirs,"  iii,  254. 

"child's  portion,"   iv,  89. 

"  Common  Law  of  England,"  viii,  621. 

"court,"  ii,  297. 

4i  credits,"  iv,  587. 

"  death  "  in  wills,  iv,  427. 

"  dying  without  bodily  heirs,"  iii,  137, 

"  dying  without  issue,"  iii,  137;  iv,  502;  v,  I. 

"  due  process  of  law,"  ii,  374. 

"for  her  support,"  ii,  529. 

"heins,"  i,  1,  416;  iii,  254;  v,  464;  viii,  586. 

"  heirs  at  law,"  ii,  374;  vii,  180. 

4t  heirs  by  blood,"  iv,  304. 

"  heirs,"  "  devisees  or  legatees,"  v,  419. 

4t  heirs  of  body,"  i,  9,  215. 

"  heirs  of  their  bodies  begotten  and  their  heirs,"  vi,  nd. 

"  heirs  or  issue,"  ii,  130. 

"  her  heirs,"  vii,  416. 

"heretofore  mentioned,"  viii,  73. 

"heretofore  mentioned  in  will,"  viii,  73. 

4i  I  want  my  place  rented  and  divided,"  ii,  355. 
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"  in  the  event  she  should  marry,"  iv,  502. 
"  issue,"  i,  1,  215;  iii,  137;  vii,  254. 
"  kind,"  viii,  37- 
"  lawful  issue,"  v,  197. 
"  legal  heirs,"  vi,  433,  443. 
"  legal  representative,"  iv,  144;  iv,  226;  v,  448. 
"legitimate  living  heirs"  viii,  696. 
meaning  of  "  illegal/'  iv,  411. 
"  money,"  v,  52. 

"  not  to  take  effect  until  after  death  of  her  mother,"  iii,  137. 
"or"  and  "and,"  v,  30a 
"  or  "  may  mean  "  and,"  iii,  6. 
"  or  their  heirs,"  v,  599. 
"  orphan  asylum,"  iv,  719. 
"other  lawful  descendants,"  iii,  357. 
"pedigree,"  i,  466. 
"personal  and  mixed,"  vi,  465. 
"personal  representatives,"  vi,  472. 
"rent  charges,"  viii,  92. 
"  request,"  viii,  73. 
"  revocation,"  ii,  219. 
"  said,"  iii,  238. 

"  should  die  leaving  children,"  iv,  502. 
"  should  die  without  issue,"  vi,  15. 
"  sound  mind,"  ii,  341. 
"survivor,"  i,  245. 
"  surviving  children,"  vi,  15. 
"  taxes,"  v,  686. 

"  their  "  may  mean  "  my,"  iii,  6. 
"their  heirs,"  v,  643. 
"  to  have  and  to  hold,"  vi,  595. 
"  to  hold  at  free  will  and  disposal  and  upon  death  such  part  as 

may  remain  to  daughter,"  vi,  710. 
"to  pay,"  viii,  30. 
"transfer  and  convey,"  vi,  595. 
"  unsound  mind,"  i,  372. 
"  week,"  viii,  483. 
"  when  leaving  issue,"  viii,  602. 
"who  shall  survive  me,"  ii,  513. 
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